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PATCHING  V.  DUBBINS.  N<^.zrd& 

4th. 
T  au  indeature,  bearing  date  the  J  8th  of  August,  1830,  Commik. 

BJidmeLdehetweenJame8Edtuard8o{the&rstfBTt, Richard  Ae 

Patching  the  father  of  the  second  part,  and  WiUiam  John  ^^'*^_ 

FaithfuU  of  the  third  part,  in  consideration  of  the  sum  of  The  pnrchaM- 

deed  of  a  home 

one  hundred  and  twentj-four  pounds  three  shillings,  the  in  a  tenaoe 
said  James  Edwards  conveyed  to  the  said  Ridiard  Patching  J^^at  on  the*" 
the  father^  his  heirs,  and  assigns,  a  certain  piece  of  land  at  5^**^**^*i]^" 
Brighton,  called  Windsor-terracey  situate  on  the  west  side  ed  bj  any  red- 

tal,  that  no 
bnOding  ahoold  be  erected  on  any  part  of  the  land  of  the  render  lying  on  the  eaat  side  of  the  aaid  ter- 
race and  appo$Ue  to  tie  plot  o/Uuid  tkenb^  oonv^^.  The  owners  of  the  other  houses  had  also  similar 
covenants: — Held^  that  the  latter  words  were  not  merely  descriptiTe  of  the  position  of  the  land,  bat 
restricted  the  general  meaning  of  the  former  words;  and  that  the  corenant  applied  only  to  that  part 
of  the  land  which  Uy  inmiediatcly  opposite,  and  was  of  the  width  of  the  plot  conveyed. 

The  general  rale  that  the  constraction  must  be  taken  most  strongly  against  the  grantor,  modified 
by  the  necessity  of  giving  effect  to  every  word  of  the  instrument,  if  it  can  reasonably  be  done. 

According  to  T\Uk  v,  Moaekay^  (2  Ph.  774),  if  parties  purchase  land  with  notice  of  a  covenant  con- 
eerning  it,  but  which  does  not  run  with  the  land  so  as  to  bind  them  at  Uw,  equity  will  not  permit 
them  to  do  anything  contrary  to  the  trae  meaning  of  that  covenant. 

Delay  in  taking  legal  proceedings,  and  other  acts,  not  amounting  to  acquiescence  in  the  infringe- 
ment of  a  right 

To  deprive  a  Plaintiff  of  a  legal  right  at  the  hearing  of  the  cause,  a  case  of  acquiescence  must  be 
shewn  much  stronger  than  such  as  would  be  a  sufficient  defence  to  an  interlocutory  application  by 
him,  and  must  amount  not  only  to  positive  licence,  but  to  an  implication  of  an  actual  grant 

A  Plaintiff  litigating  a  question  depending  upon  the  constraction  of  a  doubtful  instrament,  not 
bring  a  will,  if  the  constraction  be  decided  against  him,  must  pay  the  costs  of  the  suit. 

VOL.  I.  B  B.  K.  W. 
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of  a  road  then  intended  and  since  made,  together  with  the 
messuage  or  tenement  and  other  buildings  then  standing 
on  the  said  piece  of  land,  and  numbered  7,  in  Windsor- 
terrace  aforesaid,  to  hold  the  same  unto  the  said  Michard 
Patching  the  father  and  his  assigns  for  his  life,  with  re- 
mainder to  the  use  of  the  said  William  John  FaithfuU,  and 
his  executors  and  administrators,  during  the  life  of  the 
said  Richard  Patching  the  father,  in  trust  for  the  said 
Michard  Patching  the  father  and  his  assigns^  with  re- 
mainder to  the  use  of  the  heirs  and  assigns  of  the  said 
Richard  Patching  the  father  for  ever.  And,  in  the  said 
indenture,  the  said  Janies  Edwards  did,  for  himself,  his 
heirsy  executors^  and  administrators^  covenant,  promise, 
and  agree  with  and  to  the  said  Richard  Patching  the  father, 
his  heirs,  and  assigns,  that  no  building  whatever,  except 
monuments  and  tombs,  should  at  any  time  be  erected  on 
any  part  of  the  land  belonging  to  the  said  James  Edwards, 
lying  on  the  east  side  of  the  said  terrace,  and  opposite  to  the 
plot  of  land  thereby  conveyed. 

There  were  no  recitals  in  this  indenture. 

Richard  Patching  the  father  died  in  the  year  1850,  hav- 
iiig>  hy  his  will,  devised  the  land  so  conveyed  to  him 
to  his  two  sons,  Richard  and  John  Patching,  in  fee.  In 
J  851,  Richard  Patching  the  son  released  his  interest  there- 
in to  his  brother  John  Patching  absolutely. 

The  piece  of  land  so  conveyed  to  the  said  Richard 
Patching  the  father  was  the  last  at  the  northern  end 
of  several  building  lots  then  set  out  by  the  said  James 
Edwards,  and  then  or  since  built  upon,  and  forming  with 
the  buildings  thereon  a  terrace  or  row  of  seven  houses, 
called  Windsor-terrace,  and  numbered  from  south  to 
north,  1  to  7.  This  terrace  overlooked  the  land  described 
in  the  indenture  as  "  belonging  to  the  said  James  Edwards, 
lying  on  the  east  side  of  the  terrace."    Jam£s  Edwards 
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had  conveyed  the  other  houses  in  the  terrace  to  different 
parties,  with  whom  he  had  covenanted  in  the  same  terms. 
The  land  of  James  Edwards  opposite  to  the  terrace  was 
separated  from  it  by  a  road,  and  extended  in  front  of  the 
whole  of  the  terrace,  and  also  for  a  considerable  distance 
beyond  it  towards  the  north. 

This  land  was  used  as  a  burying  ground,  with  the  ex- 
ception of  a  strip  about  forty-two  feet  wide,  lying  by  the 
side  of  the  road,  which  commenced  opposite  No.  6,  Windsor- 
terrace,  and  extended  past  No.  7  to  the  northern  extremity 
of  the  burial  ground. 

This  strip  of  land  was  used  as  the  garden  to  a  house,  be- 
longing to  and  formerly  occupied  by  James  Edwards^ 
which  was  situated  on  the  same  side  of  the  road  as  No.  7, 
and  a  few  yards  to  the  north  of  it  Tliis  house  would  have 
been  the  centre  house  in  Windsor-terracey  if  the  terrace  had 
been  completed  according  to  the  original  plan ;  and  it  was 
at  first  intended  to  convert  the  whole  of  the  land  opposite 
into  a  burial  ground,  as  appeared  by  a  drawing  which  was 
made  an  exhibit  in  the  cause.  The  burying  ground  was 
annexed  to  a  dissenting  chapel,  which  stood  in  the  north 
western  corner  of  it  James  Edwards  was  the  officiating 
minister  at  this  chapel. 

In  1849,  James  Edwards  sold  part  of  the  northern  end 
of  the  garden-land  at  a  considerable  distance  from  Windsor- 
terracey  to  the  trustees  of  the  Brighton  Dispensary,  who 
had  since  erected  a  dispensary  thereon. 

In  March,  1852,  WiUiam  VerraU  was  in  treaty  with 
James  Edwards  for  the  purchase  of  a  portion  of  the  same 
strip  of  garden-land,  including  all  that  part  of  it  which  lay 
directly  opposite  to  No.  7,  Windsor-terracey  for  the  purpose 
of  building  a  hall  thereon,  for  a  society  called  the  "  Odd 
Fellows."     Having  heard,  however,  from  the  Plaintiff  of 
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the  existence  of  the  covenant  not  to  build  opposite  his 
house,  WHliam  VerraU  declined  to  complete  such  purchase, 
but  agreed  instead  to  purchase  from  James  Edwards  ano- 
ther piece  of  the  same  garden-land,  no  part  of  which  was 
immediately  opposite  to  No.  7,  but  which  was  situated  di- 
rectly opposite  to  the  house  and  land  adjoining  No.  7  on 
the  north  side.  In  May,  1852,  previously  to  the  completion 
of  this  agreement,  the  Defendants'  solicitor  was  informed 
by  the  Plaintiff's  solicitor  of  the  terms  of  the  covenant 
The  piece  of  land  was  afterwards  conveyed  to  the  Defend- 
ants in  fee  as  trustees  for  the  Odd  Fellows  Society.  Exca- 
vations for  the  purpose  of  building  were  commenced  upon 
the  land  so  purchased  on  the  1st  of  June,  1853.  On  the 
20th  of  the  same  month,  the  laying  of  the  first  stone  was 
publicly  announced,  and  the  stone  was  laid  with  public 
ceremony  on  the  27tL  The  building  was  then  continued 
with  some  interruption  in  July,  until  August  30th,  when 
it  had  reached  the  height  of  fifteen  feet. 


The  Plaintiff  averred,  that  he  did  not  know  of  the  Defend- 
ants' purchase  until  the  preparations  for  building  were  com- 
menced upon  the  land.  He  then  instructed  his  solicitor  to 
obtain  the  opinion  of  counsel  as  to  the  construction  of  the 
covenant  in  the  deed  of  1 830 ;  and  on  the  28th  of  June,  1853, 
a  case  upon  this  question  was  laid  before  counsel  accordingly. 
On  the  1st  of  August,  1853,  the  Plaintiff's  solicitor  wrote 
to  the  solicitor  of  the  Defendants,  to  inform  him  that  an 
injunction  would  be  applied  for  if  the  building  were  con- 
tinued. On  the  next  day  the  Defendants'  solicitor  re- 
quested a  copy  of  the  covenant,  which  the  Plaintiff's  soli- 
citor sent  to  him ;  and  on  the  4th  of  the  same  month  the 
Defendants'  solicitor  answered,  that  it  appeared  to  him 
that  the  covenant  in  the  Plaintiff's  conveyance  did  not 
affect  the  land  in  question ;  and  that  the  Defendants  had 
no  notice  of  any  restriction,  and  that  the  Plaintiff  must 
adopt  such  course  as  he  might  be  advised.     A  draft  bill  was 
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immediatelj  prepared ;  but  the  PlaintifTs  house  being  in 
mortgage  to  certain  persons,  some  of  whom  refused  to  con- 
sent to  their  names  being  used  as  parties,  the  Plaintiff  paid 
off  the  mortgage  and  took  a  reconveyance;  and  on  the  27th 
of  August  he  filed  the  bill  in  this  suit  against  the  trustees 
of  the  land  so  purchased  for  the  Odd  Fellows'  Society, 
praying,  that  the  Defendants  and  their  agents,  builders, 
and  servants,  might  be  restrained  by  injunction  from  erect* 
ing  any  building  whatever,  except  monuments  or  tombs, 
on  any  part  of  the  land  so  sold  to  the  said  Defendants; 
and  that  they  might  be  directed  to  pull  down  the  build- 
ing so  erected  by  them  as  aforesaid. 

In  addition  to  the  facts  above  stated,  there  was  an  affi- 
davit of  Mr,  Stredtvickf  a  member  of  the  Society  of  Odd 
Fellows,  who  deposed,  that  some  time  between  April,  1852, 
and  the  25th  of  June,  and  again  in  September  in  that 
year,  he  informed  the  Plaintiff,  in  conversation,  of  the  pur- 
chase made  by  his  society  for  the  purpose  of  building  their 
hall;  and  that  the  Plaintiff  made  no  objection,  but  said  he 
did  not  care  so  that  it  was  not  directly  opposite  his  house. 
The  Plaintiff  had  not  had  an  opportunity  of  answering 
this  affidavit  There  was  also  some  evidence  that  the 
Plaintiff,  soon  afler  the  commencement  of  the  building, 
had  told  the  Defendants'  builder  that  he  must  stop  the 
erection  as  soon  as  he  got  as  high  as  the  monuments  or 
tombs.  The  builder,  however,  deposed,  that  the  Plaintiff 
had  never  given  any  notice  to  him,  or,  to  his  knowledge, 
to  any  one  employed  by  him,  to  cease  from  erecting  the 
said  building.  It  was  also  in  evidence  that  the  Plaintiff 
had  stated  on  one  occasion  that  he  could  have  prevented 
the  erection  of  the  Dispensary  if  he  had  thought  fit 

An  interlocutory  motion  for  an  injunction  was  refused 
without  costs  on  the  29th  of  September  last;  and,  by  ar- 
rangement between  the  parties,  the  cause  now  came  on 
for  hearing  upon  a  motion  for  decree. 
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Mr.  RoU  and  Mr.  C.  MareU,  for  the  Plaintiff,  said,  that 
one  groand  of  defence  would  be,  that  the  covenant  by 
Edwards  was  not  in  terms  for  himself  and  his  "  assigns,'' 
and  that  therefore  the  Defendants  were  not  bound;  but 
they  contended,  that  the  covenant  related  to  the  land,  and 
from  its  nature  and  the  privity  of  estate  between  the  cove- 
nanting parties  it  would  run  with  the  land,  and  therefore 
bound  assigns  of  the  covenantor  though  not  named.  The 
law  on  this  point  was  summed  up  in  Sugden's  Vendors 
&  Purchasers,  Concise  View,  p.  485,  where,  speaking  of 
real  covenants,  he  says,  "  As  they  relate  to  the  land  an 
assignee  may  maintain  an  action  on  them,  although  they 
were  entered  into  with  the  original  grantee  and  his  heirs 
only."  Spencei^'s  case  (a),  Keppell  v.  Bailey  (b),  Totem  v. 
Chaplin  (c).  But  even  if  the  covenant  did  not  run  with 
the  land,  the  evidence  proved  that  the  Defendants  had  no- 
tice of  it,  and  they  were  therefore  bound  in  conscience,  on 
the  authority  of  Tvlk  v.  Moxhay  (d). 

Another  ground  of  defence  would  be,  that  the  land  on 
which  the  Defendants  were  building  was  not  affected  by 
the  covenant,  but  that  it  only  related  to  the  piece  of  land 
immediately  opposite  to  the  house,  and  of  the  same  width. 
If  that  were  so,  the  covenant  would  not  be  infringed, 
though  all  the  land  opposite  were  built  on  except  the  small 
space  directly  in  front.  Such  a  construction  was  absurd, 
when  the  object  of  the  covenant  obviously  was  to  secure 
the  uninterrupted  enjoyment  of  a  prospect,  and  of  light 
and  air. 

Another  ground  was,  that  the  Plaintiff  had  acquiesced 
in  a  former  breach  of  the  covenant  by  allowing  the  Dispen- 
sary to  be  built  upon  the  northern  extremity  of  this  land. 
The  law  on  this  subject  was  well  understood  since  the  case 


(a)  5  Bep.  16  a. 
(6)  2My.  &K.  517. 


(c)  2  H.  Bla.  133. 
(rf)  2  Ph.  774. 
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of  The  Duke  ofBedfiyrd  v.  The  Trusteee  of  (he  British  Mu- 
9eum(a).  It  was,  that  acquiescence  might  be  presumed,  if 
a  person  entitled  to  the  benefit  of  a  covenant  of  this  kind 
altered  the  nature  of  the  property  to  which  it  related,  so 
as  to  shew  that  the  covenant  was  of  no  value  to  him. 
[The  Vice-Chancdlar  referred  to  Roper  v.  WiUiamsiby] 
But  here  the  Dispensary  could  scarcely  be  seen  from  Na 
7,  by  looking  sideways  from  the  windows;  and  certainly 
could  not  obstruct  light,  air,  or  prospect. 

Another  objection  to  the  relief  sought  was,  that  the 
Plaintiff  had  delayed  for  a  long  time  and  allowed  the  De- 
fendants to  expend  money  in  building,  and  therefore  it 
was  now  too  late  to  interfere.  But  the  Defendants'  solici- 
tor was  made  aware  of  the  covenant  in  May,  1852;  and 
that  was  all  the  Plaintiff  could  do  until  some  active  steps 
in  erecting  a  building  were  taken  by  the  Defendants,  and 
the  natural  reluctance  of  every  one  to  commence  a  Chan- 
cery suit — the  Plaintiffs  want  of  knowledge  who  were 
the  purchasers — ^his  belief,  though  mistaken,  that  the 
building  might  be  carried  up  to  the  height  of  a  tombstone 
or  monument  without  infringing  the  covenant — the  tak- 
ing counsel's  opinion  and  paying  off  the  mortgage,  had  all 
contributed  to  cause,  and  ought  to  excuse,  the  delay.  The 
Plaintiff  had,  from  the  first,  insisted  upon  his  covenant, . 
and  made  it  known,  as  far  as  he  could;  and  when  the  first 
stone  of  the  building  was  advertised  to  be  laid,  he  had  di- 
rected his  solicitor  to  obtain  counsel's  opinion  as  to  his 
rights;  and  then  the  bmlding  was  stopped  for  a  time,  which 
of  course  delayed  his  proceeding  to  sue. 

Mr.  Bacon  and  Mr.  Hialop  Clarke^  for  the  Defendants, 
said,  that  the  main  question  was,  what  was  the  real  mean- 
ing of  the  covenant?    It  was  consistent  with  all  the  facts 
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tinct  from  delay,  it  is  said  that  there  was,  on  a  fonner 
occasion,  an  acquiescence  by  the  Plaintiff,  in  permitting 
an  Hospital  to  be  built  upon  a  part  of  the  land,  which 
clearly,  according  to  the  Plaintiff's  construction  of  the  co- 
venant, would  be  within  its  terms.  It  has  been  argued, 
that  the  Plaintiff  is,  on  this  account,  precluded  from  now 
raising  this  contest  before  the  Court.  I  do  not  think  that 
the  principle  of  acquiescence,  which  was  so  fully  discussed 
in  the  case  of  The  Duke  of  Bedford  v.  The  Trustees  of  the 
British  Museum  (a),  will  at  all  apply  to  a  case  of  this  de- 
scription. Lord  Eldon,  in  that  case,  goes  fully  into  the 
reasons  for  the  conclusion  there  adopted.  The  doctrine  is 
very  concisely  stated  by  him  in  Roper  v.  Williams  (b).  His 
Lordship  there  says — "  I  have  often  been  in  the  habit  of 
illustrating  my  view  of  such  cases  by  referring  to  the  sti- 
pulations contained  in  the  Duke  of  Bedford's  leases.  In 
the  lease  of  every  house  on  the  east  side  of  that  street  is 
contained  a  covenant  that  there  shall  be  no  erection  behind 
them  exceeding  a  certain  height.  The  landlord  in  such 
a  case  is  stipulating  not  only  for  his  own  benefit,  but  for 
the  benefit  of  all  the  tenants  in  that  neighbourhood.''  That 
case  has,  therefore,  clearly  no  application  to  the  present. 
It  was  the  case  of  a  landlord  taking  from  several  tenants 
restrictive  covenants  against  the  erection  of  buildings  by 
them,  in  order  to  secure  one  uniform  plan  for  the  benefit 
of  them  all.  This  case  is  just  the  converse  of  that.  Here, 
the  landlord  has  stipulated,  for  the  benefit  of  each  of  the 
tenants,  not  to  build  upon  the  opposite  land.  I  do  not 
think  that  one  of  these  tenants  can  be  considered  to  hold 
his  right  for  the  benefit  of  all  the  other  tenants  who  had 
similar  covenants,  or  that  any  acquiescence  on  the  part  of 
any  one  of  the  tenants  in  an  infringement,  which,  accord- 
ing to  his  construction  of  the  covenant,  does  not  injure 
him,  can  be  material.  That  kind  of  acquiescence  has  no- 
thing to  do  with  the  case. 

(a)  2  My.  &  K.  562,  (6)  T.  &  U.  22. 
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Then,  as  to  the  delay  which  has  taken  place,  I  quite 
agree  with  Mr.  RoU's  observation,  that  it  is  a  different 
question  at  the  hearing  of  the  cause,  and  at  the  hearing 
of  an  interlocutory  motion ;  because,  a  much  greater  de- 
gree of  acquiescence,  amounting  in  fact  not  only  to  posi- 
tive license,  but  to  an  implication  of  an  actual  grant,  must 
exist  before  the  parties  can  be  for  ever  deprived  of  their 
rights.  I  do  not  think,  upon  the  whole  evidence,  includ- 
ing Mr.  Stredwick's  affidavit,  that  there  has  been  in  this 
case  such  an  abandonment  of  a  right  on  the  part  of  the 
Plaintiff.  He  appears  to  have  been  culpably  slow  in  as- 
serting his  rights ;  but  I  do  not  think  that  he  has  waived 
them.  It  is  averred  by  him,  that  he  on  one  occasion 
stated,  that  he  might  have  prevented  the  erection  of  the 
Hospital,  if  he  had  thought  fit.  It  does  not  appear  that 
any  communication  was  made  to  the  Plaintiff  previously 
to  the  purchase  of  the  land  of  the  intended  deviation  from 
the  original  design,  or  of  the  Defendants  having  agreed  to 
purchase  land  further  to  the  north,  in  order  to  avoid 
building  exactly  opposite  to  the  Plaintiff's  house.  Setting 
aside  the  evidence  of  StredwitA,  there  is  nothing  to  shew 
acquiescence.  There  is  evidence,  not  very  precise,  that, 
not  long  after  the  commencement  of  the  building,  the 
Plaintiff  intimated  his  intention  of  raising  the  question 
now  in  dispute  in  a  somewhat  singular  manner.  He  said, 
that  he  should  exercise  his  right  when  the  building  reached 
the  height  of  a  tomb-stone;  supposing,  I  imagine,  when 
he  made  that  statement,  that  the  Defendants  had  a  right 
to  carry  their  building  to  that  elevation.  However,  he  did 
raise  the  question,  and  there  only  remains  the  evidence  of 
Mr.  Stredwick,  who  states  that  in  September,  1852,  the 
Plaintiff  said  that  he  should  not  object  to  the  building  of 
the  Hall  further  to  the  north  than  at  first  proposed,  and 
not  immediately  opposite  to  his  house. 
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and,  therefore,  it  could  not  have  led  to  the  laying  out  of 
money  in  the  purchase  of  the  land ;  and  certainly,  under 
the  circumstances  of  this  case,  if  I  were  to  give  more 
weight  to  that  fact  than  I  do,  it  would  be  impossible  to 
decide  against  the  Plaintiff  without  giving  him  an  oppor- 
tunity of  answering  Mr.  Stredwick's  affidavit 

But  the  real  question  in  the  case  is  upon  the  con- 
struction of  the  covenant  If  I  had  come  to  the  conclu- 
sion that  the  construction  of  the  covenant  is  that  for 
which  the  Plaintiff  contends,  I  could  not  have  made  a 
decree  immediately  in  the  face  of  Mr.  Stredwick's  evi- 
dence; but  I  should  have  given  the  Plaintiff  an  opportu- 
nity of  answering  it.  I  cannot,  however,  put  the  parties 
to  further  expense,  having  come  to  the  conclusion  which  I 
have  upon  the  construction  of  the  covenant 

Now,  the  covenant  is  in  these  terms:  ''That  no  build- 
ing whatever,  except  monuments  and  tombs,  should  at  any 
time  be  erected  on  any  part  of  the  land  belonging  to  the  said 
James  Edwards  lying  on  the  east  side  of  the  said  terrace, 
and  opposite  to  the  plot  of  land  thereby  conveyed.^^  This 
covenant  certainly  is  not  expressed  in  a  manner  so  clear 
as  to  prevent  all  possibility  of  doubt  upon  the  question. 
There  would  have  been  two  modes  in  which  it  would  have 
been  free  from  doubt:  one,  if  it  had  been  expressed  ac- 
cording to  the  Defendants'  view  of  the  meaning  that  no 
building  should  be  erected  "  on  such  part  of  the  land  be- 
longing to  Edwards  lying  on  the  east  side  of  the  terrace, 
as  was  opposite  to  the  plot  of  land  thereby  conveyed;"  or, 
according  to  the  construction  of  the  Plaintiff,  in  order  to 
render  it  free  from  doubt,  if  it  had  been  in  this  form,  to 
prohibit  building  on  "  any  part  of  the  piece  of  land  belong- 
ing to  JFdtmrcfo  on  the  east  side  of  the  said  terrace;"  or  "  on 
the  land  of  Edwards  opposite  to  the  plot  of  land  thereby 
conveyed"  without  more.    The  word  "  opposite,"  I  agree 
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with  Mr.  RdU'a  argament,  is  not  ex  vi  termini  necessarilj 
confined  to  land  precisely  opposite,  between  parallel  lines 
drawn  fjpom  the  sides  of  the  plot  conveyed.  If  the  words 
had  been  ''the  land  opposite"  only^  it  would  have  been 
merely  a  word  of  description,  shewing  the  particular  posi- 
tion of  the  land  in  question.  The  circumstances  which 
existed  before  the  erection  of  the  building,  and  which  the 
Court  is  entitled  to  regard,  I  am  afraid  leave  the  matter 
in  the  same  degree  of  doubt  as  the  covenant  itself.  There 
can  be  little  question  as  to  what  was  passing  in  the  mind  of 
the  vendor  at  the  time  when  he  contemplated  making  these 
buildings.  He  had  then  in  view  the  erection  of  a  terrace 
twice  the  present  length  of  Windsor-terroxe^  and  of  mak- 
ing a  burial-ground  the  whole  distance  from  the  northern 
extremity  of  the  land  opposite ;  and  it  is  probable,  that,  if 
it  had  all  been  converted  into  a  burial-ground,  the  vendor 
would  not  have  objected  to  covenant  that  no  building 
should  be  erected  on  the  land.  However,  what  was  pass- 
ing in  his  mind  is  not  the  question,  but  what  was  in  fact 
the  contract  upon  the  evidence  before  me?  There  were  no 
representations  made  to  the  purchaser  of  such  a  nature  as 
to  induce  him  to  believe  that  this  was  the  course  of  build- 
ing about  to  be  adopted,  nor  was  the  drawing  which  was 
produced  put  in  evidence  for  that  purpose.  It  was  pro- 
duced merely  to  shew  the  position  of  the  buildings.  There 
was  no  representation  of  its  having  been  shewn  to  the  pur- 
chaser as  a  part  of  the  contract  which  was  entered  into. 
If  it  had  been  otherwise,  the  answer  would  have  been,  there 
was  a  deed  executed  subsequently,  and  upon  this  the  rights 
of  the  parties  must  now  stand  There  is  no  recital  in  this 
deed  of  intention  of  any  kind,  and  therefore  the  question 
is  narrowed  to  the  very  words  of  the  covenant  itself  I 
had  at  first  an  inclination  of  opinion,  that,  if  the  words 
were  doubtful,  and  it  could  be  construed  in  favour  of  the 
Defendants,  the  general  rule  would  be  this,  that,  it  being 
equivalent  to  a  grant  on  the  part  of  the  vendor,  the  con- 
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struction  must  be  taken  most  strongly  against  the  grantor. 
But,  on  the  other  hand,  there  is  another  rule  of  construc- 
tion well  established,  namely,  that  it  is  right  to  give  effect 
to  every  word,  if  it  can  reasonably  and  properly  be  done. 
I  do  not  feel,  therefore,  at  liberty  to  say  that  it  is  doubtful, 
if,  in  putting  one  construction  upon  this  covenant,  I  give 
complete  effect  to  all  the  words,  whereas  I  should  be  leav- 
ing a  portion  of  the  words  without  effect  in  giving  to  the 
covenant  a  contrary  construction.  If  I  take  the  construc- 
tion of  the  Plaintiff,  I  strike  the  words  "  and  opposite  to 
the  plot  of  land"  out  of  the  covenant,  that  is,  the  cove- 
nant would  be  just  as  intelligible  in  the  sense  of  the  Plain- 
tiff without  those  words  as  with  them,  or,  indeed,  much 
clearer.  It  would  be  effective,  if  it  were  only  "  any  part 
of  the  land  lying  on  the  east  side  of  the  said  terrace." 
Those  words  alone  would  have  given  the  Plaintiff  the  right 
for  which  he  now  contends.  Am  I  at  liberty  to  say  that 
the  other  words  are  superfluous,  and  are  wholly  ineffective, 
and  are  merely  thrown  in  as  additional  description?  I  do 
not  think  that  that  would  be  a  sound  construction.  The 
phraseology  would  be  ill  selected.  What  I  should  have 
expected  to  find  would  have  been  "  lying  on  the  east  side 
of  the  terrace"  or  "  opposite  to  the  terrace."  I  do  not  see 
why  the  definition  of  "  opposite"  should  be  confined  to  op- 
posite to  the  particular  piece  of  land  thereby  conveyed,  if 
the  parties  were  stipulating  to  have  the  whole  of  the  land 
unbuilt  upon  opposite  to  the  terrace.  If  that  were  the  in- 
tention, it  would  have  been  clearly  expressed  on  both 
sides,  and  there  would  not  have  been  a  distinct  reference 
to  the  particular  plot  of  land  conveyed.  The  construc- 
tion, therefore,  which  makes  every  word  operative  would 
be,  that  there  should  be  no  building  on  the  piece  of  land 
lying  to  the  east  of  the  terrace,  and  also  opposite  to  the 
plot  conveyed ;  and  then  the  word  "opposite"  becomes  more 
definite,  and  the  land  must  possess  both  the  qualities  of 
being  on  the  east  side  and  also  opposite.   The  scheme  was 
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that  this  gentleman,  being  minded  to  make  a  terrace,  and 
to  giTe  to  every  person  some  land  opposite  to  his  house 
free  from  buildings,  makes  a  particular  covenant  with  each 
person  in  the  terrace  that  the  piece  of  land  opposite  to 
his  house  should  not  be  built  upon ;  and  if  the  terrace  had 
been  completed,  each  party  would  have  had  his  house  and 
a  piece  of  land  opposite  unbuilt  upon ;  and,  in  a  certain 
sense,  though  very  inadequately,  there  would  have  been  a 
security  that  the  whole  land  should  not  be  built  upon; 
but  in  that  case  every  one  would  have  had  to  rely  upon 
his  neighbour,  as  either  of  them  might  have  released  his 
covenant,  and  it  might  have  been  reduced  to  this,  that 
one  might  be  left  with  only  a  strip  of  land  opposite  un- 
built upon,  to  enable  him  to  look  from  his  own  windows 
to  the  distant  country,  and  to  obtain  light  and  air.  That 
ivould  be  a  very  improbable  agreement ;  still  it  is  not  a 
benefit  to  be  altogether  despised,  or  so  utterly  improbable 
a  contract  as  to  authorise  me  to  give  a  more  extended 
operation  to  the  covenant.  I  am  therefore  compelled  to 
come  to  the  conclusion,  looking  to  the  absence  of  the  reci- 
tal of  an  intention  that  the  whole  of  the  land  should  not  be 
built  upon,  and  to  the  covenant  alone,  and  the  effect  which 
I  am  bound  to  give  to  every  word  if  it  can  have  a  distinct 
legal  bearing  and  is  not  mere  tautology,  I  am  reluctantly 
compelled  to  decide,  that  the  meaning  is  such  as  I  have  de- 
scribed, and  that  the  Plaintiff  is  not  entitled  to  relief 

It  is  to  be  regretted  that  he  should  be  involved  in  this 
litigation,  which  would  be  justified  by  his  view  of  the  mat- 
ter; but  the  whole  contest  turning  on  the  legal  construc- 
tion of  the  deed,  and  there  being  no  bad  faith  suggested 
on  the  part  of  the  Defendants,  I  am  bound  to  say,  that  if 
a  litigation,  on  the  construction  of  a  doubtful  instrument, 
not  being  a  will  but  a  deed,  is  decided  against  the  Plain- 
tiff, he  cannot  throw  the  expenses  on  the  other  parties; 
and  I  must  therefore  dismiss  this  bill,  with  costs. 


1863. 


Judgment. 
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1853. 

Kov,M,  KAVANAQH  v,  MORLAND. 

wm—Om-  JL  HIS  was  a  special  case,  submitting  to  the  Court  the 
a  word  of  ****  question  whether  Ann  MaskeU  took  an  estate  for  life,  or 
Limitation.  ^^  estate  in  tail  in  part  of  the  lands  belonging  to  Moat 
A  devise  to  ^.  Housej  Under  the  will  of  James  MaskeU,  The  will  in 
lumderif^.  question  was  dated  the  17th  of  November,  1789,  and,  so 
ing^e^tohor'  ^^  ^  material,  was  in  the  following  words : — 

nid  isiue,  to 

betwe^them  I  P^^  ^^^  ^7  grand-daughter  Ann  Madcdl,  during 
aKk*  "^three"  *^®  ^^""^  ^^  ^^^  natural  life,  all  my  copyhold  estates  lying 
gentlemen  in  the  Several  parishes  of  Bradwdly  Tillingham,  Ashdham, 
la^houM  affix  SouthminsteTy  Steeple  Brighfinsed,  or  elsewhere.  Also,  I 
tf  !t!^ould"*  P^^  ^^^  bequeath  unto  my  loving  wife  Alice,  and  my 
die  leaving  no  g^id  grand-daughter  Ann,  during  the  term  of  their  natu- 
to  sell  and  di-  ral  lives,  all  my  freehold  and  leasehold  estates,  whatsoever 
oeeds  between  ^^^  wheresoever,  BradweU-haU  and  Westunck  leases  ex- 
Sen^^^and  <^®P*®^>  ^^^^^  shall  be  put  off  by  public  auction  as  soon 
c,  share  and  as  cau  be  after  my  decease,  by  my  executors  hereinafter 
batif/>.8hoald  named,  likewise  all  my  stock,  crop,  and  farming  utensils, 
th^^^not  -^^y  ^  S^^^  ^^^  *^y  ^^^  grand-daughter  Ann  and  her 
if  ^^^^d**^  assigns  all  my  ready  monies  and  securities  for  monies,  to 
ceaK5of/>.:—  be  placed  out  in  the  public  funds  by  my  said  executor 
took  an  estate  hereinafter  named,  for  her  sole  use  and  benefit;  but  in  case 
fi^'to^e*^*  my  said  loving  wife  should  marry,  then  she  to  have  her 
issne  was  not  marriage  settlement — viz.  Leggatt's  lands  and  premises  in 
interest,  for  the  the  occupatiou  of  Thomos  Butcher,  and  WaUs'  in  own  (a) 
bStion^**"    occupation;  and  I  further  give  unto  her  my  said  loving 

not  a  power 

to  limit  the 

estate  they  were  to  take,  bat  only  to  divide  the  land  among  them;  bnt  that  the  gift  over  was  upon 

an  indefinite  fidlure  of  issne,  notwithstanding  the  reference  to  2>/«  sunriving  J.,  which  might  tend 

to  shew  that  the  gift  over  was  to  take  effect  on  a  failure  of  issue  tX  A,*§  death. 

**  Issue**  is  prim&  fibcie  equivalent  to  **  heirs  of  the  body;*'  but  the  Court  leans  against  so  construing 
it  when  there  are  other  expressions  in  the  will  to  control  that  meaning.  If  words  of  limitation 
be  superadded,  as  a  gift  to  **  issue  and  their  heirs/*  the  issue  take  as  purchasers  in  fee  simple,  and 
a  gift  over  on  a  general  fiulure  of  issue  operates  nothing. 

(a)  Sic. 
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wife,  during  her  life,  mj  mansion-house,  with  the  lands 
and  premises  belonging  to  the  same,  called  or  known  bj 
the  name  of  the  Moat  Hoiue,  Ipng  in  the  parish  ofSoutii- 
weald,  with  all  the  com,  stock,  crop,  farming  utensils,  and 
household  furniture  that  shall  be  on  the  said  premises  at 
the  time  of  her  marriage;  and  in  case  my  sister  Susannah, 
wife  of  2).  M.  DernioUy  of  Southminster,  surgeon,  should 
survive  my  said  loving  wife,  then  I  give  unto  my  said  sis- 
ter, during  the  term  of  her  natural  life,  all  that  farm,  lands, 
and  premises  called  LeggaU's,  in  the  occupation  of  Thomas 
Butcher.  And  I  further  will  and  desire  that  my  said 
loving  wife  and  grand-daughter  do  go  and  dwell  in  the 
brickt  house  in  TiUingham,  and  that  brickt  stables  and 
coach-house  be  built,  and  my  carriage  and  horses  kept 
for  the  use  of  my  said  loving  wife  and  grand -daugh- 
ter. And  I  further  will  and  desire  that  all  my  business 
be  carried  on  by  my  executor  and  executrix,  (except  as 
before  excepted),  for  the  genteel  maintenance  of  my  said 
wife  and  grand-daughter;  and  what  profits  there  shall  be 
at  every  end  of  the  year,  after  paying  my  executor  for  his 
trouble,  shall  be  placed  out  as  my  aforesaid  ready  monies, 
and  for  the  same  purpose.  Also,  my  will  and  desire  is,  that, 
if  fny  said  grand-daughter  should  die  leaving  issue,  then  I 
give  unto  her  said  issue  (after  the  death  of  my  wife  and 
sister)  all  my  said  freehold  and  copyhold  lands,  to  be  dis- 
tributed between  them  share  and  share  alike,  cw  three  genite- 
men  learned  in  the  law,  or  a  major  part  of  them,  shall  affia: 
the  same;  but  in  case  my  said  grand-daughter  should  die 
leaving  no  issue,  (and  after  the  death  of  my  said  loving 
wife,)  then  I  give  and  bequeath  unto  the  minister,  church- 
wardens, and  overseers  of  the  poor  of  the  parish  of  Tilling- 
ham  for  the  time  being,  all  my  freehold  and  copyhold  and 
leasehold  estates,  whatsoever  and  wheresover,  (Leggatt*s 
excepted,  if  my  said  sister  be  living,)  likewise  all  ready- 
monies,  secui^ties  for  monies,  with  all  my  stock,  crop, 
&c.,  in  trust  that  they,  the  said  minister,  churchward- 
VOL.  I.  0  B.  K.  w. 


18 


CASES  m  CHANCERY. 


1803. 


SUMtemeni. 


ens  and  oyerseers  do  sell  and  dispose  of  the  same,  and 
to  give  proper  receipts  and  discharges;  and,  after  such 
sale,  the  monies  arising  therefrom,  after  the  pajring  the 
cost  and  charges  of  snch  sale  and  my  said  trustees  for 
their  trouble,  shall  be,  by  my  said  trustees,  equally  divided 
between  the  grand-children  of  my  sister  Sarahy  the  wife 
of  James  Htmt,  of  Bradwelly  both  deceased,  and  the  grand- 
children of  my  sister  Mary,  the  wife  o{John  BuUy  of  Brad- 
well,  likewise  both  deceased,  share  and  share  alike;  but  if 
my  sister  Susannah  should  outrlive  my  said  grandrdaughter, 
then  Leggat^s  not  to  he  sold  till  after  the  decease  of  my 
sister;  but  after  her  decease  the  said  premises  to  be  sold, 
and  the  money  arising  from  such  sale  to  be  distributed 
amongst  the  said  grand-children  share  and  share  alike. 

The  testator  died  in  1 790 ;  Susannah  Dermott,  in  1 798. 
The  testator's  widow  Alice  married  again,  and  died  in 
1817,  leaving  Ann  Maskell  surviving. 

The  Plaintiff,  in  the  special  case,  claimed  to  be  entitled 
to  the  land  in  question,  on  the  ground  that  Ann  Maskell 
was  tenant  in  tail  thereof  under  the  will.  The  Defend- 
ant had  contracted  to  purchase  the  land,  but  had  raised 
this  objection  to  the  title,  on  which  the  opinion  of  the 
Court  was  now  sought. 


ArtnmefU.  Mr.  F.  M.  James,  Q.C.,  and  Mr.  H,  F.  Bristowe  for  the 
Plaintiff. — The  effect  of  this  will  is  to  give  to  Ann  Maskell, 
the  testator's  grand-daughter,  an  estate  tail  in  the  devised 
premises.  The  devise  is  to  her  for  life,  with  a  limitation, 
mediately  or  immediately,  to  the  issue  she  should  leave; 
and  the  word  "issue"  in  a  will  is  equivalent  to  "heirs  of 
the  body,"  and  therefore  the  two  limitations  coalesce,  ac- 
cording to  the  rule  in  Shelley's  case.  , 

It  may  possibly  be  objected,  that,  if  the  widow  of  the 
testator  married  again,  that  would  determine  the  joint 


CASES  IN  CHANCERY. 


19 


life-estate  of  Ann  Mcuikell  in  part  of  the  property,  which, 
in  that  case,  was  to  belong  to  the  widow.  But  that  point 
was  determined  in  Curtia  v.  Price  (a),  where  a  limitation 
by  deed  to  the  use  of  a  widow  for  life  if  ske  continued  tm- 
marriedy  and  an  ultimate  limitation  to  the  heirs  of  her 
body,  were  held  to  unite,  notwithstanding  the  possibility 
that  die  estate  during  widowhood  might  determine  in  the 
lifetime  of  the  widow. 


186a 

Kananagr 

morlanih 


Another  argument  may  be,  that  the  ultimate  devise  here 
is  to  the  issue  which  Ann  Maskell  may  leave  at  her  death; 
and,  therefore,  that  the  class  is  only  ascertainable  at  her 
death,  and  that  the  limitation  is  consequently  a  contingent 
remainder  to  such  issue.  But  this  is  answered  by  the  case  of 
Shaw  v.  Weigh  (b),  which  is  reported  on  appeal  by  the  name 
o(  Sparrow  v.  8haw(p),  where  the  devise  was  to  the  tes- 
tator's sisters  for  life,  and  if  either  should  die  leaving  issue 
or  issues  then  in  trust  for  such  issue  or  issues;  and  if  both 
the  sisters  should  die  without  issue,  as  aforesaid,  and  the 
issue  or  issues  should  die  without  issue  or  issues,  gift  over; 
and  the  House  of  Lords  held  that  the  sisters  took  estates 
t-ail  ((2).  So  where  the  gifl  to  the  ancestor  was  '*  for  the 
term  only  of  his  natural  life:"  Doe  d.  Cock  v.  Cooper  (e). 
The  cases  which  should  govern  this  are  Doe  d.  Blandford 
V.  AppUn  (/),  where  a  gift  to  A.  for  life,  remainder  "  to  and 
amongst  his  issue,  and  in  default  of  issue''  over,  was  held  to 
give  him  an  estate  tail ;  and  the  case  of  Doe  d.  Oallini  v.  OqI- 
lini{g\  and  Ward  v.  BevU{h\  where  the  devise  was  to  one 
for  life,  and  in  case  he  has  issue,  that  they  should  jointly 
inherit,  if  he  die  without  issue,  over. 

Then  the  words  of  distribution  in  the  gift  to  the  issue 


(a)  12  Ves.  89. 
(6)2Str.798. 
(c)3Bro.P.C.120. 
(d)  Bat  see  Prior  on  Israe,  p. 
184,  and  WUles,  348. 


(e)  1  East)  229. 
(/)  4T.R.82. 

(g)  5  B.  &  Ad.  621 ;  3  A.  &  E. 
340. 
(A)1Y.&J.512. 
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do  not  alter  this  construction.  In  one  case  the  devise 
was  to  S.  for  life,  remainder  "  to  the  issue  of  his  body 
lawfully  begotten,  if  more  than  one  equally  amongst  them, 
and  in  case  he  shall  not  leave  any  issue"  gift  over,  Doe  d. 
Cannon  v.  Rucasile{a),  and  it  was  held  that  S.  took  an 
estate  tail.  In  the  judgment  in  that  case,  MavJsy  J.,  sajs, 
'^  It  is  well  settled  that  the  word  'issue'  in  a  will  means 
'  heirs  of  the  body,'  unless  there  are  words  therein  which 
are  inconsistent,  or  control  that  construction.  The  rule 
in  Shelley  8  case  must  therefore  prevail.'' 

The  same  construction  was  given  where  the  ultimate 
limitation  contained  the  words  "  to  be  equally  divided 
between  and  amongst  them:"  Tate y. Clarke {b),  "To  A. 
and  the  heirs  of  her  body  for  ever  as  tenants  in  common, 
and  not  as  joint  tenants:"  Doe  d.  Candler  v.  SmiOi(c).  "  To 
and  amongst  all  and  every  the  heirs  of  the  body,  to  take 
as  tenants  in  common  and  not  as  joint  tenants:"  Doe  d. 
BosnaU  v.  Harvey (d).  To  the  heirs  of  the  body  "to  be 
divided  equally  among  them  share  and  share  alike:"  Doe 
d.  Atkinson  v.  Feather8tone(e), 

In  all  the  cases  in  which  a  different  construction  has 
obtained,  there  have  been  special  circumstances — either 
some  restrictive  words,  or  a  power  of  appointment  given 
to  the  tenant  for  life,  unlike  the  mere  power  of  partition 
in  this  case,  as  in  Hockley  v.  Mawbey  (/) ;  or  "  issue"  has 
been  construed  "children,"  as  in  Lees  v.  Mo8ley(g)  and 
Parr  v.  SwindeUsQi)',  or  there  have  been  superadded  words 
of  limitation,  as  in  Greenwood  y,RothweU{i)  and  SkUer  v. 
DaifhgerfieldQc). 

Mr.  /.  F.  Prior  for  the  Defendants. — The  main  question 
is  as  to  the  effect  of  the  word  "  issue"  in  the  ultimate  gift 


(a)  8-C.B.  876. 
(6)  1  Beav.  100. 
ie)  7  T.  R  531. 
(lO  4  B.  &  C.  610. 
{e)  lB.ftAd.944. 


(/)  1  Veajun.  142. 

(j7)  1  Y.&C,  Exch,689. 

{h)  4  T^usa.  283. 

(0  6  M.  &  Gr.  628;  6  Beav.  492, 

ijc)  16  M.  &  W.  263. 
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to  the  issue  of  Ann  Maakdl.  The  direction  that  the  estate 
should  be  distributed  between  the  issue,  share  and  share 
alike,  as  three  gentlemen  should  appoint,  makes  it  a  gift 
to  the  issue  as  purchasers.  This  was  decided  in  HocMey  v. 
Matubey{a)y  where  the  limitation  was  to  " Richard  RusseU 
and  his  issue  lawfully  begotten  or  to  be  begotten,  to  be  di- 
vided among  them  as  he  should  think  fit,"  with  a  gift  over; 
concerning  which,  Lord  Thurlow  in  his  judgment  says, 
''The  limitation  to  the  son  and  his  issue  would  be  an  estate 
tail  —  but  it  is  clear  he  did  not  intend  it  to  go  to  them  as 
heirs  in  tail,  for  he  meant  they  should  take  distributively 
and  according  to  proportions  to  be  fixed  by  the  son/' 
This  case  was  referred  to  as  an  authority  for  a  like  con- 
straction  by  Aldermn^  R,  in  Lees  v.  MosleyQi))  but  that 
case  is  not  exactly  in  point,  for  there  was  no  gift  over  upon 
an  indefinite  failure  of  issue. 
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A  similar  case  respecting  personal  property  is  Target 
V.  Oawit  (c),  in  the  judgment  in  which  it  is  said  by  Lord 
Chancellor  Parker  "  dying  without  issue  has  two  senses: 
1st  A  vulgar  sense;  and  that  is  dying  without  issue  living 
at  the  time  of  his  death :  2ndly.  A  legal  sense;  and  that 
is  whenever  there  is  a  failure  of  issue."  So,  in  Leeming  v. 
SherraU{d),  where  the  words  were  "  to  be  disposed  of  in 
such  manner  as  she  should  direct  to  their  issue,  but  in 
case  they  should  die  without  issue,"  over;  the  bequest  was 
held  to  be  limited  to  issue  living  at  the  death,  and  the 
gift  over  to  refer  to  the  sauie  objects,  as  if  the  words  had 
been  "  in  case  they  die  without  stbch  issue."  In  Crazier 
V.  Crozier  (e),  the  devise  was  to  J.  C.  for  life,  remainder  to 
''  the  issue,  male  and  female,  of  /.  C,  now  begotten  or  to 
be  begotten  on  the  body  of  his  present  wife  J^.,  to  be  di- 
vided between  and  amongst  them  in  such  manner,  shares, 
and  proportions  as  the  said  J.  C.  shall  appoint"    There  was 


(a)  1  Ve8.jun.  142. 

(b)  J  Y.  &  C,  Exch.,  610. 

(c)  1  P.  Wnis.  432. 


(d)  2  Hare,  14. 

(0  3  J>ra.  9^  War.  373. 
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there  no  gift  over  on  failure  of  issue,  but  issue  was  construed 
to  mean  children,  and  they  took  as  purchasers  absolutely. 
[The  Vicb-Chakcblloil — The  Lord-Chancellor  there  lays 
stress  on  the  fact  of  their  issue  taking  the  whole  interest] 
By  virtue  of  the  power  of  appointment  the  issue  in  this 
case  take  the  whole  interest;  that  is  evidently  the  testa- 
tor's intention,  and  it  must  be  carried  into  effect  either  by 
giving  to  the  issue  an  estate  in  fee  or  in  tail.  If  the  inten- 
tion be  sufficiently  expressed  in  the  gift  to  the  issue  them- 
selves, they  take  a  fee  simple;  if  the  intention  be  only  ex- 
pressed in  the  gift  over,  then  it  is  effected  by  giving  to 
the  ancestor  an  estate  tail  [The  Yice-Chanoellob. — But 
the  gift  is  in  this  case  to  the  issue  equally  as  tenants  in 
common ;  the  power  of  appointment  is  only  to  affix  the 
actual  lands  to  be  taken  by  each.]  The  words  of  the  power 
point  to  a  permanent  division  among  the  issue,  not  merely 
among  them  as  tenants  in  common  for  life.  [The  Vicb- 
Chancellob. — In  Crozier  v.  Crozier  (a),  the  words  of  the 
power  were  '4n  such  manner,  shares,  and  proportions.''] 
The  word  "  manner"  no  doubt  points  more  clearly  to  the 
interest  to  be  given;  but  the  word  ''  affix '^  seems  to  be  a 
word  implying  a  gift  of  a  permanent  interest 


Then,  the  words  importing  a  tenancy  in  common  are 
important  in  favour  of  my  construction,  nowithstanding 
Doe  V.  RucasUe  (4).  [The  Viob-Chanobllor. — ^That  seems 
to  be  a  strong  decision,  although  no  doubt  of  considerable 
authority.]  As  to  general  and.particular  intention,  where 
there  are  words  of  tenancy  in  common  and  a  gift  over,  the 
judgment  of  Parke,  B.,  in  Slater  v.  Da/ngerfield  (c),  is  very 
important :  ''  The  gift  over  in  the  cases  where  that  has  been 
relied  on,  has  always  been  a  gift  over  expressly  in  default  of 
issue ;  and  its  importance  in  helping  the  Court  to  come  to  a 
decision  has  depended  entirely  on  the  circumstance,  that  it 
has  been  to  take  effect  only  on  a  general  failure  of  issue. 

(a)  3  Dru.  &  War.  373.  (b)  8  C  B.  876. 

(c)  16M.&  W.263. 
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Whether  the  language  has  always  been  such  as  fairly  to 
warrant  the  Court  in  saying  that  the  devise  over  was  to 
take  effect  only  on  a  general  failure  of  issue,  and  so,  rea- 
soning backwards,  to  infer  that  in  the  original  devise  the 
word  '  issue'  meant  issue  extended  through  all  generations, 
may  be  naatter  of  doubt ;  but  it  is  quite  clear,  that  the  tenor 
of  the  reasoning  on  which,  in  these  cases,  the  Judges  have 
proceeded,  cannot  be  applied  to  a  general  residuary  devise 
of  all  not  previously  disposed  of."  So  in  MofUgomery  v. 
Monigoniery(a).  In  this  case  the  gift  over  is  upon  a  failure 
of  issue,  not  indefinite;  which,  in  Slater  r.  Dangerfield{b), 
is  put  ux>on  the  same  footing  as  a  case  in  which  there  is  no 
gift  over,  for  the  purpose  of  determining  the  effect  to  be 
given  to  the  words  importing  tenancy  in  common  in  the 
previous  gift  to  the  issue. 

In  many  cases  a  gift  over,  in  form  indefinite,  has  been 
restricted  by  other  words  in  the  will  In  Doe  d.  King 
V.  Frost{c),  the  devise  was  to  W.  F.  in  fee;  and  if  W.  F. 
'^  should  have  no  child,  children,  or  issue,  the  said  estate 
b,  on  the  decease  of  the  said  W.  jP.,  to  become  the  property 
of  the  heir-at-law;"  and  W.  jP.,  it  was  decided,  took  an 
estate  in  fee,  with  an  executory  devise  over  to  the  person 
who,  on  the  happening  of  the  event  contemplated,  might 
be  the  testator's  heir.    A  similar  case  is  Ex  parte  Daviee  (d). 

Another  class  of  cases  are,  where  the  limitation  over  is 
in  terms  which  cannot  relate  to  an  indefinite  failure  of  is- 
sue, as  where  money  is  directed  to  be  paid  according  to 
the  appointment  of  the  party  whose  issue  is  to  fail;  and 
there  the  gift  over  has  been  held  to  mean  ''  issue  living  at 
the  death:"  Doe  v.  Webber (e);  or  money  is  to  be  paid  in  a 
limited  period  after  the  death  of  the  person  whose  issue 
is  to  fail,  as  NichoUs  v.  Hooper (/),  Pinhury  v.  Elkin(jg). 
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(a)  3  J.  &  I".  47. 

(b)  15  M.  &W.  263. 

(c)  3  B.  &  Aid.  546. 

(d)  2  Sim.,  N.  a,  114. 


(e)  1  B.  &  Aid.  713. 
(/)  1  P.  Wms.  198. 
(^)  1  P.  Wms.  663. 
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1853. 


Argutnent, 


The  terms  of  the  gift  over  here  come  exactly  within  the 
observation  made  in  the  judgment  in  Massey  v  Hud8on(a)y 
which  amounts  to  this,  that  a  gift  to  the  ^urtfivor  of  two 
persons  after  the  death  of  one  without  issue,  furnishes  a 
strong  presumption  that  an  indefinite  failure  of  issue  could 
not  be  in  the  testator's  contemplation:  Hughes y.SayerQi). 
In  this  case  the  words  ''  Leggatt's  not  to  be  sold  till  after 
the  decease  of  mj  said  sister"  shew  that  the  failure  of 
issue  contemplated  must  take  place  at  the  death  of  the 
grand-daughter. 

Mr.  W,  M.  James,  Q.  C,  in  reply. 


JudgmenL       ViCB-ChANCELLOB  SiE  W.  P.  WoOD  : — 

This  case  has  been  extremely  well  argued,  and  every 
possible  point  has  been  suggested;  but  the  rules  are  so 
firmly  settled,  that  I  do  not  wish  to  throw  any  doubt 
upon  them  by  delaying  my  judgment  upon  the  construc- 
tion of  this  will.  The  cases  upon  several  points  are  clear: 
First,  the  word  "  issue"  is  a  word  which  prima  facie  would 
be  taken  as  equivalent  to  ''  heirs  of  the  body/'  but  in  con- 
struing the  word  "  issue"  by  other  expressions  in  the  will, 
the  Courts  have,  in  applying  the  rule  in  Shelley's  case  to 
these  limitations,  considered  that  word  more  flexible  than 
"  heirs  of  the  body." 

The  next  point  is,  that  if  there  be  a  devise  to  one 
for  life  and  then  to  his  issue,  with  words  of  limitation 
superadded,  as  to  his  ''  issue  and  their  heirs,"  then  accord- 
ing to  the  decision  of  Lord  St  Leonard's  in  the  case  of 
Montgomery  v.  Montgomery  (c),  the  issue  are  considered 
to  take  as  purchasers,  and  the  whole  estate  is  given 
to  them  under  these  words  of  limitation. 

Again,  if  there  be  a  gift  to  the  issue,  and  a  limitation  in 
(a)  2  Mer.  130.         (6)  I  P.  Wms.  634.         (c)  3  J.  &  L.  47. 
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the  will  -with  reference  to  them,  which  has  the  effect  of 
giving  to  them  the  fee  simple,  then,  if  there  be  a  gift  over 
in  case  of  djing  without  issue,  the  gift  over  affords  no  evi- 
dence of  intention  to  justify  the  application  of  the  rule  in 
Shelley  8  case,  because  the  fee  was  in  the  issue,  and  the 
words  "dying  without  issue"  are  consequently  held  to 
mean  only  such  issue  as  were  before  mentioned;  as  in  the 
cases  of  Hockley  v.  Mawbey  (a),  and  Leeming  v.  Sherratt  (6). 
But  it  must  first  be  made  out  that  the  fee  is  in  the  issue 
as  purchasers.  If  that  be  not  so,  and  words  occur  import- 
ing a  gift  over  in  fee  after  an  indefinite  failure  of  issue, 
then  the  words  giving  over  the  property  in  the  event  of  an 
indefinite  failure  of  issue  have  been  held  to  be  so  strongly 
indicative  of  the  intention  of  the  testator,  that  the  estate 
should  not  pass  over  except  upon  failure  of  all  the  issue, 
that  those  words  are  made  to  reflect  back  upon  the  preced- 
ing limitations  to  the  issue,  and  have  this  effect,  namely, 
that  if  the  limitations  to  the  issue  do  not  of  themselves 
clearly  effect  the  intention  of  the  testator  of  not  giving 
over  the  property  until  the  issue  fail,  that  is,  if  for  want 
of  superadded  words  of  limitation  they  would  take  life  es- 
tates as  purchasers  only,  and  therefore  the  gift  to  them 
cannot  effect  the  general  intention,  the  Court  is  obliged  to 
construe  the  word  "  issue  "  in  the  original  gift  as  a  word  of 
limitation,  for  the  purpose  of  carrying  into  effect  the  gene- 
ral intention  implied  from  the  gift  over. 

This  rule,  that  the  general  intention  must  be  effectuated 
by  the  sacrifice  of  the  particular  intention,  is  only  an  ap- 
plication of  the  rule  in  Shelley's  case,  where,  although  the 
particular  intent  is  clearly  expressed  that  the  ancestor 
should  take  for  life  only,  those  words  do  not  make  the 
matter  any  stronger.  That  particular  intention  is  over- 
ruled because  of  the  paramount  intention;  and  there  not 
being  such  a  gift  to  the  issue  as  would  carry  the  whole  es- 
tate to  them  eventually,  the  Court  is  consequently  obliged 


186a 


JudiffmenL 


(a)  1  Ve8.jun.142. 


{h)  2  Hare,  14. 
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1853.        to  imply  an  estate  tail  in  the  parent,  and  thus  approach  as 
nearly  as  possible  to  the  general  intention  of  the  wilL 

How  far  that  maj  have  been  originally  a  sound  rule, 
Jvdgmenu     looking  at  the  effect  of  fines  and  recoveries,  it  is  now  too 
late  to  consider.    The  rule  is  now  well  established. 

In  looking  at  a  will  of  this  kind,  I  must  first  consider 
whether,  by  the  original  gift  to  the  issue,  they  take  an 
absolute  interest;  in  which  case  there  would  be  no  neces- 
sity to  imply  an  estate  tail  in  the  parent  in  order  to  pre- 
vent the  gift  over  taking  effect  until  a  complete  failure  of 
the  issue.  But,  secondly,  if  I  do  not  find  such  an  original 
gift,  I  must  consider  whether  there  is  a  gift  over  on  an  in- 
definite failure  of  issue;  and  whether  the  testator  had 
that  general  intention,  without  which  I  cannot  alter  the 
limitation,  which,  standing  alone,  would  be  a  limitation  to 
them  as  purchasers  for  life  only. 

Mr.  Prior  says,  first,  that  the  issue  take  as  purchasers, 
because  in  Hockley  v.  Mawbey  (a)  and  Leeming  v.  Sher- 
ratt  (6),  and  other  similar  cases,  particularly  Crozier  v. 
Crozier(c),  where  there  was  a  power  of  appointment  among 
the  issue  of  the  original  tenant  for  life  of  the  whole  fee 
simple,  and  then  a  gift  to  the  objects  of  the  power  of 
only  a  life  interest,  the  Court  held  very  reasonably,  if 
I  may  presmne  to  say  so,  that  the  gift  in  default  of  ap- 
pointment must  be  equivalent  to  the  interest  which  might 
be  conferred  under  the  power  of  appointment;  and  although 
the  gift  in  default  of  appointment  standing  alone  would 
not  have  given  the  fee  to  the  devisees,  yet  they  must  take 
the  fee,  which  there  was  a  power  to  appoint;  and  thus  it 
comes  to  the  common  case  of  an  ordinary  gift  in  fee. 

But  I  must  try  whether  there  is  in  this  case  such  a 
power  of  appointment  as  would  authorise  a  gift  in  fee. 
Part  of  the  words  are  "  all  my  said  freehold  and  copyhold 

(a)  1  Ves.  Jan.  142.        (b)  2  Hare,  14.        (r)  6  Dru.  &  War.  373. 
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lands  to  be  distributed  between  them  share  and  share 
alike:^'  These  words  clearlj  would  make  the  devisees 
tenants  in  common  for  life.  The  will  continues,  ''as 
three  gentlemen  learned  in  the  law,  or  a  major  part  of 
them,  shall  affix  the  same.''  Now,  bj  these  words,  no 
power  is  given  to  the  appointors  to  give  anj  estate  to  the 
parties.  Their  estate  is  limited  by  the  words  "  share  and 
share  alike''  to  be  equal  estates  for  life  as  tenants  in  com- 
mon. By  the  power  these  gentlemen  are  to  affix  the  land 
in  severalty  among  them,  to  hold  in  common — ^that  is,  to 
measure  out  and  apportion  the  particular  property  each  is 
to  hold.  If  I  give  land  to  three  persons  as  tenants  in  com- 
mon, with  a  power  to  ^.  to  partition  it  among  them,  that 
would  not  extend  their  life  interest  to  a  fee.  These  words 
point  to  nothing  beyond  that  There  is  no  authority  vest- 
ed in  these  gentlemen  to  confer  any  estate  or  to  do  more 
than  to  distribute  the  particular  lands  which  the  devisees 
were  to  hold  in  severalty. 


1853. 


JudgmenL 


The  only  question  which  remains  is,  whether  the  gift 
over  was  on  an  indefinite  failure  of  issue.  The  first  words 
are  clear:  "  But  in  case  my  said  grand-daughter  should  die 
leaving  no  issue,  and  after  the  death  of  my  said  loving 
wife,  then  I  give  and  bequeath  unto  the  minister,  church- 
wardens, and  overseers  of  the  poor  of  the  parish  of  TtUing" 
ham  for  the  time  being,  all  my  freehold  and  copyhold  and 
leasehold  estates,  whatsoever  and  wheresoever  {LeggaU'a  ex- 
cepted, if  my  said  sister  be  living)."  Mr.  Prior,  who  very 
properly  never  attempts  to  argue  an  untenable  point  settled 
by  authority,  did  not  rely  upon  those  words  in  any  way. 
Standing  alone,  they  merely  mean  subject  to  the  life  in- 
terest of  the  wife  as  to  one  part  of  the  property,  and  of  the 
sister  as  to  Leggatt's,  Then  the  said  trustees  are  to  sell  and 
divide  the  proceeds  between  the  grandchildren  of  the  tes- 
tator's sisters  Sarah  and  Mary,  both  deceased,  share  and 
share  alike;  and  this  being  an  absolute  interest,  the  will 
then  continues :  "But  if  my  sister  Susannah  should  outlive 
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my  said  grand-daughter,  then  LeggaU's  not  to  be  sold  till 
after  the  decease  of  my  said  sister."  Now,  Mr.  Prior  ob- 
serves upon  that,  this  estate  is  not  to  be  sold  if  the  sister 
should  outlive  the  grand* daughter;  and  therefore  he  raises 
an  inference  that  the  sale  was  intended  to  take  place  on  the 
death  of  the  grand-daughter,  and  contemporaneously  with 
that  event;  for  the  testator  had  provided,  that,  if  the  sister 
should  outlive  the  grand-daughter,  the  sale  was  to  be  post- 
poned. I  cannot,  by  a  mere  inference,  so  limit  the  de- 
vise. It  might  be  that  the  contrary  event  might  have  taken 
place.  Susannah  might  not  outlive  the  grand-daughter, 
the  grand-daughter  might  die  leaving  issue,  and,  in  that 
event,  it  would  be  consistent  with  the  general  intention 
of  this  will  to  say  that  the  sale  should  not  take  place 
until  after  the  failure  of  that  issue.  The  circumstance 
probably  only  then  occurred  to  the  mind  of  the  testator, 
just  as  in  a  previous  part  of  the  will,  where  he  says,  if  my 
sister  be  living.  He  means  here  to  say,  '^  but  remember, 
whenever  the  event  takes  place,  all  this  is  done  sub- 
ject to  the  life  interest  of  my  sister  Susannah."  It  does 
not  carry  it  higher  than  in  the  other  case.  All  that  can 
be  said  is,  there  is  something  tending  to  shew,  that,  in  the 
view  of  the  testator,  there  might  be  a  sale  immediately 
afterthe  grand-daughter's  death;  but,  as  in  the  other  case, 
if  it  should  happen  that  the  sister  should  die  in  the  life- 
time of  the  grand-daughter,  the  sale  should  not  take  place 
till  after  her  death  and  the  failure  of  issue.  I  think 
there  is  not  enough  to  fix  so  clearly  the  period  of  division 
to  be  at  the  grand-daughter's  death  as  to  overrule  the  set- 
tled principle.  Then  it  comes  back  to  this,  there  is  a  gift 
over  on  an  indefinite  failure  of  issue  with  a  gift  to  the  issue 
too  weak  in  itself  to  confer  more  than  an  estate  for  life, 
and  a  gift  over  in  default  of  issue;  it,  therefore,  clearly 
comes  within  the  decision  in  Doe  d.  Blandford  v.Applin(a). 
There  must  be  a  declaration  that  Ann  Maskeli  took  an 
estate  in  tail  in  the  land  in  question  under  the  will, 
(a)  4  T.  R  82. 
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1853. 

EVANS  V.  JONES.  ^^ov.  9th. 

JoY  an  indenture  made  the  12th  of  September,  1843,  be-  DUentaUing 

Deed     Con' 

tween  Oeorge  David  Griffith  of  the  first  part,  Benjamin  ttmction-Oper' 
Evans  and  Benjamin  Griffith  Evans  of  the  second  part,  Jane  if^^^^ 
Martha  Jones  of  the  third  part,  and  Thonuis  Morgan  of  the  ^    — -    ., 

,  ,  By  a  diaentail- 

fourth  part.     After  reciting,  that,  by  certain  indentures  of  ing  deed  under 
lease  and  release,  dated  respectively  the  23rd  and  24th  of  iUcoTerie8*Act, 
June,  1813,  being  a  settlement  made  previous  to  the  mar-  ^  y/^^J^^JI' 
riage  then  intended,  and  soon  afterwards  solemnised,  be-  citing  that  A. 
tween  Benjamin  Evans  and  Easter  Griffith,  the  heredita-  life,  with  r©- 
ments  and  premises  therein  described,  called  Eglwswrw  and  S^J^^f^f" 
Vrochest.  were  conveyed  to  Essex  Bowen  and  John  Evans.,  *r*  *?****■ 

therein  com- 

their  heirs  and  assigns,  to  the  use  of  CaiUb  Evans,  father  priaed,  and  that 
of  the  said  Benjamin  Evans,  and  his  heirs,  until  the  solem-  ^^n  to%y  iT* 
nisation  of  the  said  intended  marriage,  and  after  the  solem-  ^  ®'  \%^b 
nisation  thereof,  as  to  Eqlwswrw.  to  the  use  of  the  said  <^«  who  had 

affreed  to  ad  J 

Cald>  Evans  and  his  assigns  for  life;  and  subject  thereto,  tanoe  that  sam« 
as  to  both  Eglwswrw  and  Vrochest,  to  the  use  of  Benja-  ofB^f^i^gZ 
min  Evans  for  life,  with  remainder  to  the  use  of  the  said  ^^^^^  which 

he  had  also 

Easter  Chriffiih  for  her  life,  with  remainder  to  the  use  of  agreed  to  do; 
the  said  Essex  Bowen  and  John  Evans,  and  their  heirs,  faitalTeatetlM 
during  the  lives  of  the  said  Benjamin  Evans  and  Easter  ^  of-S»nd 

*=*         ^     ^  ^  ''        ^  to  convey  the 

Griffith,  his  intended  wife,  and  the  life  of  the  survivor  of  inheritance  in 
them,  upon  trust  to  preserve  contingent  remainders,  with  ^.andSjoint- 
remainder  to  the  use  of  William  Bowen  and  Thomas  Lewis,  J^o^^Tstate^  ^* 
their  executors,  administrators,  and  assigns,  for  the  term  ^^  ^  *h«  in- 

1         .       ^  ,        tereatof^.  and 

of  one  thousand  years,  upon  the  trusts  theremafter  de-  B.  therein,  to 
clared;  and  subject  thereto,  to  the  use  of  the  first  son  of  y^'to^^uro 
the  said  Benjamin  Evans  and  Easter  Griffith  to  be  be-  S^SJm/™?* 
gotten,  and  the  heirs  of  the  body  of  such  first  son  law-  intereat,  with 

remainder  to  ^. 

for  life,  remain- 
der to  B.  in  fee.  In  fiict  A.  was  tenant  in  tail,  not  tenant  for  life,  of  one  of  the  two  estates : — Held^ 
that  the  conTeyance  being  for  valuable  consideration  as  to  both  B.  and  C,  the  tenant  in  tail  under 
A*s  entail  coald  not  be  heard  to  say  that  such  entail  was  not  barred  by  die  deed,  Uie  intention  to 
convey  the  whole  fee  simple  in  the  property  so  entailed  being  sufficiently  expressed,  and  the  opemtife 
worii  of  the  diaeatailing  deed  being  large  enough  to  bar  inch  entail. 
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fully  issuing,  with  divers  remainders  over.    And  as  to  the 
said  term  of  one  thousand  years  thereinbefore  limited  to 
the  said  WiUiam  Bowen  and  Thomas  Lewis,  their  executors, 
administrators,  and  assigns,  it  was  declared  that  the  same 
was  so  limited  to  them  upon  trust,  in  case  the  said  Easter 
Oriffith  should  have  issue  by  the  said  Benjamin  Evans  any 
other  child  or  children  besides  an  eldest  or  only  child, 
whether  the  same  should  be  a  son  or  daughter,  then  the 
said  WiUiam  Bowen  and  Thomg^  Lewis,  their  executors, 
administrators,  or  assigns,  at  any  time  after  the  decease  of 
the  said  Benjamin  Evans  and  EaMer  Oriffith,  or  in  their 
lifetime,  or  in  the  lifetime  of  the  survivor  of  them,  with 
their,  his,  or  her  consent  first  had  in  writing,  should,  by 
sale  or  mortgage  of  the  said  term  of  one  thousand  years, 
or  the  premises  therein  comprised,  or  any  part  thereof, 
levy  and  raise  the  sum  of  one  thousand  pounds  for  the 
portion  or  portions  of  such  daughter  or  daughters,  younger 
son  or  sons  of  the  body  of  the  said  Easter  Oriffith  by  the 
said  Benjamin  Evans  to  be  begotten,  to  be  paid  to  them 
at  such  times  and  in  such  manner  as  were  therein  particu- 
larly mentioned;  and  reciting  that  the  said  marriage  was 
soon  afterwards  solemnised  between  the  said  Benjamin 
Evans  and  Easter  Oriffith,  and  that  the  said  Caleb  Evans 
and  Easter  Evans  had  long  since  departed  this  life;  and 
reciting  a  mortgage  of  the  life  interest  of  the  said  Benja- 
min Evans  for  14002.,  and  that  the  mortgagee  had  since 
died,  leaving  Oeorge  David  Oriffith  his  heir-at-law  and  ex- 
ecutor; and  reciting  that  the  said  Benjamin  Oriffith  Evans 
was  the  eldest  son  and  heir  of  the  body  of  the  said  Ben- 
jamin Evans,  amd  as  such  eldest  son  was  entitled  to  an 
estate  tail  in  remainder  immediately  expectant  upon  the 
decease  of  the  said  Benjamin  Evans  in  the  messuages, 
landff,  and  hereditaments  thereby  granted  and  released, 
or  intended  so  to  be;  and  that  there  remained  due  and 
owing  to  the  said  Oeorge  David  Oriffith,  as  such  executor 
as  aforesaid,  the  principal  sum  of  12002.  only,  all  interest 
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for  the  same  baving  been  paid  up  to  the  day  of  the  date 
of  that  deed ;  and  that  the  said  Charge  David  OrijffUhf  hav- 
ing occasion  for  the  sum  of  ]  2002.,  had  applied  to  and  re- 
quested the  said  Benjamin  Evans  to  pay  the  same,  but,  it 
not  being  convenient  for  him  so  to  do,  the  said  Benr 
jamin  Evwna  had  applied  to  the  said  Jane  Martha  Jones 
to  pay  off  the  said  sum  of  1200Z.,  whick  the  said  Jane 
Martha   Jones  had  agreed  to  do  in  consideration  of  the 
said  Benjamin  OriffUh  Evans  joining  in  that  deed,  which 
the  said  Benjamin  Oriffith  Evans  had  also  agreed  to  do; 
and  that  the  said  Benjamin  EvanSy  as  the  protector  of  the 
setdement  made  by  the  said  recited  indentures  of  the  23rd 
and  24th  of  June,  1 813,  and  the  said  Oeorge  David  OriffUh^ 
in  order  to  enable  the  said  Benjamin  OriffUh  Evans  to  make 
such  disposition  and  conveyance  as  were  thereinafter  con- 
tained effectual  against  all  persons  claiming  after  the  de- 
termination of  or  in  defeazance  of  such  estate  tail,  and 
also  to  secure  the  repayment  of  the  said  sum  of  12002L  to 
the  said  Jane  Martha  Jones,  her  executors,  administra- 
tors, and  assigns,  had  agreed,  at  the  request  of  the  said 
Benjamin  Oriffith  Evans,  to  be  made  parties  thereto  in 
manner  thereinaft^er  mentioned,  but  subject  and  without 
prejudice  to  the  said  term  of  one  thousand  years,  and  the 
existing  trusts  thereof:     It  is  witnessed,  that,  in  pursu- 
ance of  the  said  agreement,  and  in  order  to  defeat  and 
destroy  aU  estates  taU  of  the  said  Benjamin  OriffUh  Evans 
in  the  messuages,  lands,  and  hereditaments  thereby  grant- 
ed and  released,  and  all  estates,  rights,  titles,  interests,  and 
powers  to  take  effect  after  the  determination  or  in  de- 
feazance of  such  estates  tail,  and  in  order  to  convey  and  as- 
sure the  inheritance  in  fee  simple  of  and  in  the  same  heredUor 
ments  unto  the  said  Thomas  Morgan,  his  heirs  and  assigns, 
to  the  uses  thereinafter  declared,  and  also  for  and  in  con- 
sideration of  the  sum  of  1200Z.  to  the  said  Oeorge  David 
Griffith,  paid  by  the  said  Jane  Martha  Jones,  before  &c.,  at 
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the  request  and  by  the  direction  of  the  said  Benjamin  Evans 
and  Benjamin  Oriffith  Evans,  testified  &c.,  the  said  George 
David  Griffith,  according  to  his  estate  and  interest  therein, 
and  so  far  as  he  could  and  laivfiilly  might,  thereby  released, 
and  the  said  Benjamin  Evans  and  Benjamin  Griffith  Evans, 
under  and  by  virtue  and  in  pursuance  and  exercise  of  the 
powers  and  provisions  for  that  purpose  given  by  and  con- 
tained in  an  Act  of  Parliament  passed  in  the  third  and 
fourth  years  of  the  reign  of  his  late  Majesty  King  Wtttiam 
the  Fourth,  intituled  "  An  Act  for  the  Abolition  of  Fines 
and  Recoveries,  and  for  the  Substitution  of  more  simple 
Modes  of  Assurance,"  granted,  released,  and  confirmed  all 
the  hereditaments  called  Vrochest  and  Eglwsurrw,  and  the 
reversion,  &;c.,  and  all  the  estate,  right,  title,  interest,  use, 
trust,  property,  possession,  benefit,  claim,  and  demand  what- 
soever, both  at  law  and  in  equity,  of  them  the  said  Benja- 
min Eva/ns  and  Benjamin  Griffith  Evans,  of  and  in  the  same 
hereditaments  and  premises,  unto  the  said  Thomas  Morgan 
and  his  heirs,  to  hold  the  same  to  the  use  of  the  said  Jane 
Martha  Jones,  her  executors,  administrators,  and  assigns, 
for  five  hundred  years  from  the  day  of  the  date  thereof, 
with  remainder  to  the  use  of  the  said  Benjamin  Evans  and 
his  assigns  for  life,  without  impeachment  of  waste,  with  re- 
mainder to  trustees  to  preserve  contingent  remainders, 
with  remainder  from  and  after  the  decease  of  the  said 
Benjamin  Evans  to  the  only  proper  use  and  behoof  of  the 
said  Benjamin  Griffith  Evans,  his  heirs  and  assigns  for 
ever,  subject  to  a  proviso  for  redemption  upon  payment  by 
the  said  Benjamin  Evans  and  Benjamin  Griffith  Evans,  or 
either  of  them,  their,  or  either  of  their  heirs,  executors, 
administrators,  and  assigns,  to  the  ^Kxii  Jane  Martha  Jones, 
her  executors,  administrators,  and  assigns,  of  the  sum  of 
one  thousand  two  hundred  pounds,  with  interest  for  the 
same,  at  the  times  and  in  manner  therein  mentioned.    And 
in  the  said  indenture  was  contained  a  covenant  by  the  said 
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Benjamin  Evans  and  Benjamin  Griffith  Evans,  for  them- 
selyes  seTerally  and  respectivelj,  their  several  and  respec- 
tive heirs,  executors,  and  administrators,  with  the  said 
Jane  Martha  Jones,  her  heirs,  executors,  administrators, 
and  assigns,  that  they  the  said  Benjamin  Evans  and  Benr 
jamin  Chriffith  Evans,  or  one  of  them,  were  or  was  at  the 
time  of  the  sealing  and  delivery  of  that  indenture  lawfully 
and  'rightfully  seised  of  or  entitled  to  an  estate  of  inherit- 
ance in  fee  simple  in  possession  of  and  in  the  hereditaments 
and  premises  thereby  granted,  assured,  or  intended  so  to 
be,  -with  their  appurtenances,  without  any  condition,  trust, 
power  of  revocation,  limitation  of  use  or  uses,  or  other  re- 
straint, cause,  matter,  or  thing  whatsoever,  to  alter,  change, 
charge,  revoke,  incumber,  lessen,  determine,  defeat,  or 
make  void  the  same  estate. 
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Benjamin  Evans,  at  the  date  of  this  deed,  was,  in  fact, 
tenant  in  tail  in  possession  of  the  estate  called  Eghvstvrw, 
under  the  will  of  his  grandfather,  which  gave  an  estate 
tail  in  this  property  to  Caleb  Evans,  the  father  of -Benja?nin 
Evans. 


Benjamin  Evans  died  in  May,  1 849,  leaving  Oeorge  David 
Evans  his  eldest  surviving  son  and  other  children  by  Easter 
his  late  wife.  Benjamin  Griffith  Evans,  his  eldest  son  by 
his  said  wife,  died  without  issue  in  May,  J  845,  leaving  his 
wife  Catherine  surviving  him.  Under  their  marriage  set- 
tlement, dated  in  December,  1843,  Catherine,  the  widow 
o{ Benjamin  Griffin  Evans,  claimed  to  be  entitled  to  a  life 
interest  in  the  hereditaments  comprised  in  the  deed  of 
September,  1843,  with  remainder  to  the  heirs  of  Benjamin 
Griffith  Eva/ns. 

Catherine  Evans,  the  widow,  filed  the  bill  in  this  suit  in 
1851  against  Jane  Martha  Jones,  the  children  of  Benjamin 
Emnshy  Easter  his  late  wife,  and  the  trustees  of  the  term 
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of  1000  years  created  by  the  settlement  of  1813,  as  De- 
fendants, stating  that  Jane  Martha  Jones,  upon  the  death 
of  Benjamin  Evans,  had  entered  into  the  receipt  of  the  rents 
and  profits  of  the  said  hereditaments  as  such  mortgagee  as 
aforesaid,  and  that  she  alleged  that  Oeorge  David  Evans 
had  evicted  her;  and  stating  that  the  Plaintiff  had  offered 
to  pay  off  the  mortgage,  but  that  Jane  Martha  Jones  re- 
fused to  receive  the  money. 

Oeorge  David  Evans  by  his  answer  stated,  that,  upon  the 
death  of  Benjamin  Evans,  he  became  entitled  to  all  the 
said  hereditaments,  and  that  he  claimed  to  be  so  entitled 
by  title  paramount  to  the  title  of  the  said  Jane  Martha 
Jones;  but  he  refused  to  state  what  his  title  was. 


The  bill  prayed  an  account  of  what  was  due  for  princi- 
pal and  interest  in  respect  of  the  sum  of  10002.  secured 
by  the  said  term  of  1000  years,  and  of  what  was  due  to 
Jane  Martha  Jones  for  principal  and  interest  on  her  said 
mortgage,  and  for  the  usual  accounts  against  a  mortgagee 
in  possession,  and  that  proper  directions  might  be  given 
for  raising  and  distributing  the  said  sum  of  lOOOZ.  and  in- 
terest ;  and  that  the  Plaintiff  might  be  permitted  to  redeem 
the  said  premises,  she  being  ready  and  willing  and  thereby 
offering  to  pay  what  should  appear  to  remain  due  to  the 
said  Ja/ne  Martha  Jones  in  respect  of  her  mortgage  debt; 
and  that  the  Defendants,  Jane  Martha  J&nes  and  Oeorge 
David  Evans,  might  be  thereupon  respectively  decreed  to 
deliver  up  the  said  hereditaments  to  the  Plaintiff,  or  to  per- 
mit her  to  receive  the  rents  and  profits  thereof;  and  that  the 
said  Defendant  Jane  Martha  Jones  might  be  decreed  to  de- 
liver to  the  Plaintiff  all  deeds  and  writings  in  her  custody 
or  power  relating  to  the  said  mortgaged  premises;  and 
that,  if  necessary,  the  money  which  the  Plaintiff  should 
pay  for  such  redemption  as  aforesaid,  and  her  costs  of  this 
suit,  might  be  raised  by  sale  of  a  competent  part  of  the 
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said  hereditaments,  and  that  the  said  Defendant  George 
Damd  Evans  might  be  decreed  to  join  in  such  sale;  and 
if  necessary  for  a  receiver. 
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Mr.  Bacon,  Q.C.,  and  Mr.  Southgate  for  the  Plaintiff.  ArgumenL 

Mr.  Rdtty  Q.  C,  and  Mr.  Pitman  for  some  of  the  children 
of  Benjamin  Evans. 

Mr.  Campbell,  Q.C.,  and  Mr.  Dickinson  for  George  David 
Evans, — George  David  Evan^  claims  to  be  tenant  in  tail  of 
Eglfoswrfo  under  the  will  of  the  father  of  Cald>  Evans.  The 
recitals  in  the  deed  of  September,  1843,  shew  that  it  was 
not  intended  to  bar  this  estate  tail,  but  a  supposed  estate 
tail  of  Benjamin  Griffith  Evans.  It  is  laid  down  in  1 
Shepp.  Touchst.  86,  that  ''in  the  construction  of  all  parts 
of  all  kinds  of  deeds  these  rules  are  universallj  observ- 
ed:— ^First,  that  the  construction  be  favourable  and  as 
near  to  the  minds  and  apparent  intents  of  the  parties  as 
possible  it  may  be  and  law  will  permit,  for,  benignss  sunt 
iaciendas  interpretationes  chartarum  propter  simplicita- 
tem  laicorum,  et  verba  intentioni  non  e  contra  debent 
inservire;"  or,  as  Lord  Eardtuicke  expresses  it  in  Dor- 
mer v.  Fortescue(a),  "First,  it  is  a  maxim  that  such  a 
construction  ought  to  be  made  of  deeds,  ut  res  magis  va- 
leat  quam  pereat,  that  the  end  and  design  of  the  deeds 
should  take  effect  rather  than  the  contrary.  Another 
maxim  in,  that  such  a  construction  should  be  made  of  the 
words  in  a  deed  as  is  most  agreeable  to  the  intention  of 
the  grantor.''  A  disentailing  deed,  under  3  &  4  WilL  4, 
c  74,  is  substituted  for  a  fine  or  recovery.  To  take  the 
case  of  a  fine,  the  form  in  this  case  would  have  been  for 
the  person  whose  entail  was  to  be  barred  to  covenant  to 

(a)  3  Atk.  136. 
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levy  a  fine,  and  to  levy  it  accordingly.  That  would  be 
expressed  to  be  in  order  to  vest  the  fee  in  the  mortgagee 
If  the  fine  were  not  levied,  the  Court  could  not  have  ef- 
fected that  intention  against  the  issue  in  tail  claiming,  as 
he  would,  as  a  purchaser.  Substitute  now  a  conveyance 
under  the  new  Act,  the  requisites  are  the  consent  of  the 
protector,  as  the  father  in  this  case  thought  himself  to  be, 
and  enrolment.  If  you  attribute  to  these  ceremonies  such 
an  operative  power  as  to  pass  the  fee  simple  in  one  estate 
tail,  though  the  expressed  intention  is  to  bar  a  different 
entail,  you  give  a  larger  effect  to  the  disentailing  deed 
than  you  could  possibly  have  given  to  the  fine.  [The 
Vi(5K-Chanckllor. — Suppose  the  father  and  the  son  had 
both  covenanted  to  levy  a  fine,  and  levied  it,  with  this 
mistaken  view  of  their  rights.]  The  father,  believing  him- 
self to  bo  tenant  for  life,  would  never  join  in  the  covenant 
or  fine.  George  David  Evans  claims  per  formam  doni  un- 
der the  original  limitation  in  the  will;  and  the  intention 
of  the  parties  to  the  deed  of  September,  1 843,  cannot  affect 
him,  unless  it  is  carried  out  strictly  in  the  mode  which 
the  law  directs. 


But  this  is  not  a  proper  suit  in  which  to  discuss  this 
question.  The  suit  is  between  mortgagor  and  mortgagee, 
and  Oeorge  David  Evans  claims  the  Eglwsvmv  estate  by  a 
paramount  title. 

The  reply  was  not  called  for. 


Judgment,      ViCE-CHANCBLLOa  SiR  W.  PaGE  WoOD: — 

The  question  in  this  case  is  upon  the  effect  of  this 
deed.  Looking  at  the  whole  deed  there  can  be  no  doubt 
of  the  construction  which  the  Court  will  put  upon  it 
An  estate  tail  was  limited  by  will  to  Caleb  Evans,  By  a 
settlement  in  1813,  when  his  eldest  son  Benjamin  Evans 
was  about  to  marry,    Cald>   Evans,  not  having  barred 
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tbe  entail,  and  having  other  estates  in  fee  simple,  con- 
veyed both  upon  the  trusts  of  that  settlement,  which  gave 
a  life  interest  to  Benjamin  Evans,  with  remainder  to  Beru 
jamin  OrijffUh  Evans  and  the  heirs  of  his  bodj;  and  no 
one  adverted  to  the  fact  that  nothing  would  pass  with 
reference  to  the  estate  tail  in  CaM),  which  accordingly  de* 
scended  to  Benjamin. 

The  deed  of  1843  commences  with  a  recital  of  the  set- 
tlement of  1813  as  an  existing  settlement,  and  recites 
that  Benjamin  holds  the  whole  property  for  life ;  whereas, 
in  truth,  as  to  part  of  it,  he  was  tenant  in  tail,  and  tenant 
for  life  of  the  other  and  larger  portion.  The  deed  then 
recites  that  Benjamin  Oriffith  Evans  was  tenant  in  tail 
in  remainder  subject  to  his  father's  life  interest;  and  it 
proceeds  to  recite  that  a  debt  of  12002.  had  been  con- 
tracted by  the  father,  and  that  he  had  been  called  upon 
to  pay  the  same;  and  that  Benjamin  Evans  had  applied  to 
Jane  Martha  Jones,  who  had  agreed  to  pay  the  12002.  for 
him  in  consideration  o( Benjamin  Griffith  Evans  joining  in 
that  deed,  which  he  had  also  agreed  to  do.  Two  things 
were  therefore  agreed:  one  by  Jane  Martha  Jones  in  consi- 
deration of  having  a  perfect  conveyance  made  to  her  of  the 
whole  property,  and  another  agreement  by  Benjamin  Orif- 
/Uh  Evans  to  concur,  which  was  in  consideration  of  his  hav*  . 
ing  a  fee  simple  limited  to  him  instead  of  an  estate  tail. 

No  doubt,  if  this  were  the  simple  point  of  a  person 
reciting  that  he  was  entitled  for  life,  whereas  he  was  in 
fact  tenant  in  tail,  and  4)urporting  to  join  in  a  family 
arrangement,  with  no  consideration  for  such  concurrence, 
there  might  be  a  difficulty  in  holding,  that,  it  being  appa- 
rent on  the  face  of  the  instrument  that  the  party  had 
been  acting  on  a  mistaken  view  of  his  rights,  although 
the  words  used  were  large  enough  to  carry  the  whole  in- 
terest, he  would  not  be  in  a  position  to  say  that  the  re- 
citals must  be  looked  at  to  .see  what  he  intended  to  con- 
vey.    But  the  case  of  a  purchaser  is  very  different.    In 
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1863.  this  deed  Benjamin  Eva/ng  represents  to  Jane  Martha  Janes, 
who  is  the  mortgagee,  that  the  exact  state  of  the  title  is 
t^at  he  is  tenant  for  life  with  remainder  to  his  son  in  taiL 
I  think  that  Benjamin  Evans  cannot  now  be  heard  to  say, 
**'"**^'  "  I  was  mistaken  in  that  representation ;  I  was  only  in  re- 
ality holding  as  tenant  in  tail  a  portion  of  this  land,  and 
therefore  that  estate  has  not  passed/'  The  question  then 
is,  can  Benjamin  Evans  be  heard  to  say  this  against  Renjor 
min  OrijffUh  Evans,  to  whom  a  like  representation  was  made. 
Benjamin  Evans  received  a  consideration  from  him  also. 
Benjamin  OrijffUhEvans  might  have  waited  until  his  father's 
death,  in  which  case  the  estate  tail  in  Eghvswrw,  if  he  sur- 
vived his  father,  would  have  come  to  him  free  fit)m  his 
father's  incumbrances,  subject  of  course  to  the  chance  of  his 
father  barring  the  entail  in  this  part  of  the  property.  In 
the  remaining  portion,  Vrockest,  Benjamin  OriffUh  Evans 
had  an  estate  limited  to  himself.  But  I  think  that  the  in- 
tention expressed  in  this  deed  of  1843,  is  to  convey  all  the 
interest  in  this  property  to  the  mortgagee.  It  is  worded 
thus:  ''in  order  to  convey  and  assure  the  inheritance  in 
fee  simple  of  and  in  the  same  hereditaments  unto  the  said 
Thomas  Morgan,  his  heirs  and  assigns,  to  the  uses  herein- 
after declared;  and  also  for  and  in  consideration  of  the 
sum  of  1200i.  paid  to  the  said  George  David  Oriffiih  by 
the  said  Jane  Martha  Jones  at  the  request  of  Benjamin 
Evans  and  Benjamin  Griffith  Evans.*'  All  parties  for  this 
purpose  join,  and  Benjamin  Evans  and  Benjamin  Griffith 
Evans  together  grant  and  release  all  their  estate  and  inter- 
est in  the  premises.  These  words  are  large  enough  to  in- 
clude the  estate  tail  of  Benjamin  Evans  in  Eglwsunrw. 

It  cannot,  however,  be  said  that  Benjamin  Evans  could 
only  have  joined  for  the  purpose  of  conveying  this  estate, 
for  he  had  an  equity  of  redemption  of  his  life  estate  in  part 
of  the  premises,  and  a  grant  from  him  might  be  necessary 
to  pass  his  equity  of  redemption.  The  fact  of  his  making  a 
grant,  therefore,  does  not  prove  any  thing  as  to  the  purpose. 
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It  comesy  then,  to  this  question,  the  words  of  the  deed 
heing  sufficient  to  pass  all  the  interest  of  the  parties,  and 
the  deed,  when  enrolled,  having  the  effect  of  barring  estates 
tail,  can  Benjamin  Evans  be  heard  to  say  that  this  deed 
did  not  pass  all  the  interest  in  Eghvswrw  that  he  had 
power  to  convey?  If  it  did,  it  is  true  that  the  interest  of 
the  remainderman,  who  does  not  claim  under  him,  has  also 
been  defeated  by  the  deed;  but,  unless  I  am  to  assume  a 
contrary  intention  from  the  recitals,  I  think  the  deed 
must  have  this  operation.  I  am  of  opinion  that  I  cannot 
make  such  an  assumption.  There  being  a  paramount  inten- 
tion to  vest  the  whole  interest,  whatever  it  might  be,  in 
Thomaa  Morgan  for  the  benefit  of  Jane  Martha  Jonea^  to 
secure  her  mortgage  debt  and  interest,  and  to  limit  the  ul- 
timate remainder  to  Benjamin  Oriffith  Evans  in  fee,  in  con- 
sideration of  his  joining  in  the  conveyance  and  making  the 
debt  of  his  father  a  charge  upon  his  estate,  that  paramount 
intention  is  sufficient  to  support  the  effect  which  the  words 
are  large  enough  to  produce,  of  carrying  the  whole  estate  in 
fee  simple  in  Eglwstvrw  as  well  as  in  Vrochest;  and  therefore 
I  must  decide  that  it  passed  by  the  deed  just  as  though  a  re- 
covery had  been  suffered  before  1813.  Mr.  Dickinson  has 
observed,  truly  enough,  that  a  party  is  thus  brought  here  to 
try  a  legal  right  in  consequence  of  another  person  redeem- 
ing a  mortgage;  but  the  position  of  things  is — that  there 
is  an  outstanding  term  of  years,  the  Plaintiff  is  obliged  to 
come  here  to  redeem  the  mortgage,  the  mortgagee  wants 
to  foreclose  the  mortgage  against  every  one  claiming  an 
interest  in  the  equity  of  redemption,  and  thus  any  one 
claiming  an  interest  becomes  a  necessary  party  to  the  suit. 
Under  the  old  practice  the  Court  would,  on  very  little 
pressure,  have  sent  the  case  for  decision  to  a  Court  of  law. 
I  do  not  regret  that  I  am  precluded  by  statute  from  tak- 
ing that  course,  because  I  do  not  feel  much  difficulty  about 
my  decision. 


1863. 


JudffmaU, 


Murritd  Wo- 
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N<^.  XOth.  PHILLIPS  V.  PHILLIPS  (a). 

Sarah  Phillips,  by  her  win,  dated  the  Sth  of  De- 
cember, 1841,  bequeathed  to  her  brother  Joseph  PhtUips, 
.  ,  — 1  .       and  her  friends  John  Arnold^  Richard  Wood,  and  John 

A  uipMcy  being 

i#^  upon  truft  Arnold  the  younger,  the  sum  of  10,0002.,  upon  trust  to  in- 

tuwofAinafrMd  TCst  as  therein  mentioned,  and  to  pay  the  interest^  divi- 

hflTufe-^iHth?  dendg,  and  proceeds  thereof  unto  and  equally  between  and 

out  power  oi  amongst  the  children  of  her  late  brother  William  Phillips 

and,  after  her  and  Jane  his  wife,  namely,  William  Charles,  Susannah, 

children,  witlT  ^^^  Joseph  Phillips,  share  and  share  alike,  for  and  during 

SMSeTtoad-  ^^^  t^Tm  of  their  natural  lives,  and  to  pay  her  one-third 

vaiure  1000/.,  part  or  share  into  the  proper  hands  of  the  said  Sysannah 

place  her  in  any  PhUUps  for  her  separate  use  for  life,  without  power  of  an- 

So^iSnToT*'  ticipation;  and  from  and  after  the  decease  of  either  of  her 

employment,  or  g^jj  nephews  or  niece,  then,  upon  trust,  that  the  said  trus- 

otberwiie,  or  for  ^ 

her  preferment  tces  and  the  sumTor  of  them,  his  executors  or  adminis- 

inthe^ world;  trators,  shoidd  stand  possessed  of  one-third  part  of  the 

h^i^biST^  said  sum  of  10,000i.,  in  trust  for  the  child  or  children  of 

trontferred  into  any  of  such  deceased  nephews  or  niece,  and  pay  the  in- 

Coon  in  thif  .    ,  f .  »  r  / 

cauMtotbeae-  tcrest  and  dividends  arising  therefrom  for  the  support 

l^teeand\er  ^^^  maintenance  of  such  issue  during  their  minority; 

CwTon  Ae  ^^^  when  and  so  soon  as  they  should  attain  the  age  of 

petition  of  her-  twenty-one  years,  then  upon  trust  to  call  in  one  equal 

husband,  ad-  third  part  of  the  said  sum  of  10,0002.,  and  pay  and  apply 

1000?  to  be'  ^^^  BBxne  unto  and  equally  between  and  amongst  all  and 

*"P!?3r«d  with  every  the  child  or  children  of  such  deceased  nephews  or 

another  1000/.        ^     ^  i  ti  i    ./.  . 

belonging  to  the  niecc,  share  and  share  alike,  and  if  but  one  child,  then 
tabUthing  him  the  whole  to  such  One  only  child,  when  and  so  soon  as 
togMulfwtl  they  should  severally  and  respectively  attain  his,  her,  or 
nenhiD  with      their  age  or  respective  ages  of  twenty-one  years.     But  in 

two  other  per- 
•oni,  in  a  lucra- 

tire  buiinesa  with  which  he  had  been  connected  for  thirteen  yean,  upon  his  effecting  an  inaoxance 
upon  hit  own  life  in  the  names  of  two  trustees  appointed  by  the  Court,  to  be  held  by  them  upon  ihe 
trusts  of  the  said  legacy,  and  also  entering  into  a  bond  in  a  proper  penalty  to  the  same  trustees,  to  se- 
cure the  due  payment  of  the  premiums  upon  such  policy  of  insurance. 

(a)  Ex  relatione  Mr.  Bagshawe. 


CASES  IN  CHANCERY. 


41 


case  either  of  her  said  nephews  or  niece  should  depart  this 
life  without  leaving  issue  of  his  or  her  body  lawfully  be- 
gotten^ then  that  the  part  or  share  or  parts  or  shares  of 
him,  her,  or  them  so  dying,  should  go  and  be  equally  di- 
vided between  and  amongst  the  survivor  or  survivors 
equally,  share  and  share  alike,  and  if  but  one,  the  whole 
to  such  one  child.  And  the  will  continued:  "Provided 
always,  and  my  mind  and  will  is,  and  I  do  hereby  ex- 
pressly declare,  that  it  shall  and  may  be  lawful  to  and  for 
my  said  trustees  and  the  survivors  or  survivor  of  them,  and 
the  executors  and  administrators  of  such  survivor,  in  their 
or  his  discretion,  to  advance  and  apply,  from  time  to  time, 
to  or  for  the  use  of  any  or  either  of  my  said  nephews  or 
niece,  the  said  WiUiam  Charles  PhiUips,  Susannah  Philr- 
lips,  and  Joseph  Phillips^  any  sum  or  sums  of  money  from 
and  out  of  the  trust  fund,  as  in  his  or  their  discretion  shall 
seem  meet,  for  the  putting  or  placing  him,  her,  or  them  to 
or  in  any  trade,  business,  profession,  or  employment,  or 
otherwise,  or  for  his,  her,  or  their  preferment  or  advance- 
ment in  the  world,  notwithstanding  he,  she,  or  they  shall 
not  then  have  attained  his  or  her  age  of  twenty-one  years, 
so  that  the  amount  to  be  paid  or  advanced  to  or  for  the 
use  or  benefit  of  any  one  child  do  not  exceed  the  sum 
of  10002. ;  and  so  that  the  amount  to  be.  advanced  to  or  for 
the  use  or  benefit  of  any  child  be  charged  to  and  deducted 
from  such  child's  proportion  or  distribution  of  the  said 
sum  of  10,0002.''  The  testatrix  appointed  the  said  three 
trustees  executors  of  her  will.  She  died,  leaving  the  said 
William  Charles  Phillips,  Susannah  Cooper  then  Susannah 
Phillips,  and  Joseph  PhiUips,  surviving;  and  on  the  21st 
of  December,  1842,  the  will  was  proved  by  Joseph  Phillips 
(the  brother  of  the  testatrix)  alone,  the  other  executors 
and  trustees  having  renounced  probate  and  disclaimed  the 
trusts. 


1853. 


SUUemenL 


Joseph  Phillips,  the  executor,  appropriated  the  sum  of 
9700^  to  answer  the  legacy  of  10,0002.,  after  deducting  the 
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1863.  legacy  duty,  and  invested  the  same  in  the  purchase  in  his 
name  of  10,0122.  1 88.  Three  Pounds  per  Cent  Consolidated 
Bank  Annuities. 

Staiemeiu.  This  suit  was  instituted  for  securing,  and  executing  the 
trusts  of  the  will  as  to,  the  said  sum  of  10,012(.  18s.  SL 
per  Cent  Consolidated  Bank  Annuities;  and  in  pursuance 
of  the  decree  made  on  the  hearing  of  the  cause  on  the  25th 
of  January,  1845,  the  same  was  transferred  into  the  name 
of  the  Accountant-General  in  trust  in  the  cause;  and  it 
was  ordered,  that  the  costs  of  the  suit  should  be  paid  by 
sale  of  a  part  of  the  fund,  and  that  one-third  part  of  the  re- 
sidue should  be  carried  over,  in  the  name  and  with  the  pri- 
vity of  the  Accountant-General,  in  trust  in  the  said  cause, 
to  an  account  to  be  intitled  ''  The  account  of  the  Defend- 
ant S^u^onnoA  PAtUip^  and  her  children;''  and  that  the 
dividends  from  time  to  time  to  accrue  due  upon  the  SL  per 
Cent  Consolidated  Bank  Annuities,  when  so  carried  over 
to  the  last-mentioned  account,  as  and  when  the  same 
should  accrue  due,  should  be  paid  to  Susannah  Cooper^ 
then  Susannah  Phillips;  and  in  case  she  should  thereafter 
marry,  then,  upon  the  solemnisation  of  the  marriage  being 
verified  by  affidavit,  it  was  ordered  that  the  dividends 
should  be  paid  into  her  own  proper  hands  for  her  own  sole 
and  separate  use  and  benefit  during  her  life,  or  until  the 
further  order  of  the  Court;  and,  upon  her  death,  all  par- 
ties interested  in  such  last-mentioned  32.  per  Cent.  Bank 
Annuities  were  to  be  at  liberty  to  apply  to  the  Court 

The  costs  were  paid  in  pursuance  of  this  decree,  and  the 
residue  of  the  said  one-third  part,  amounting  to  the  sum 
of  32972.  lOs.  11(2.  32.  per  Cent  Consols,  was  carried  over 
to  the  credit  of  the  cause  to  an  account  intitled  ''  The  ac- 
count of  the  Defendant  Susannah  PhiUips  and  her  chil- 
dren." 

Susannah  PhiUips  intermarried  with  WHliam  Ooopf^r 


William  Cooper  and  his  wife  now  presented  their  peti- 
tion in  the  suit^  praying  that  it  might  be  declared  that  it 
was  fit  and  proper  that  a  sum  of  lOOOZ.,  part  of  the  said 
one-third  share  of  the  said  legacy  of  10,0001.,  bequeathed 
to  Susannah  Cooper  for  life,  ought  to  be  advanced  to  her 
in  pursuance  of  the  provisions  contained  in  the  will  of 
Sarah  Phillips  for  that  purpose ;  and  that  it  might  be  raised 
and  paid  to  Susannah  Cooper,  and  applied  by  her  for  her 
benefit^  on  such  terms  as  to  the  Court  should  seem  rear 
sonable. 

This  application  was  supported  by  the  a£Bdavits  of 
William  Cooper  and  his  wife,  stating  that  WiUiami  Cooper 
had  been  for  thirteen  years  chief  clerk  in  a  shawl  ware- 
house in  the  city,  and  that  he  had  saved  10002.  in  that 
employment;  and  being  now  desirous  of  commencing  bu- 
siness on  his  own  account,  he  had  arranged  to  enter  into 
partnership  with  two  other  persons  of  great  respectability 
and  experience  as  shawl  warehousemen,  each  of  whom 
was  to  bring  in  10002.  capital,  and  W.  Cooper  20002.,  and 
the  profits  were  to  be  divided  in  the  same  proportion. 
There  were  also  affidavits  by  two  independent  persons 
that  W.  Cooper  was  a  person  of  respectability  and  inte- 
grity, and  that  the  business  of  shawl  warehousemen  was  of 
a  lucrative  kind,  and  that  the  proposed  partnership  was 
likely  to  succeed. 

Two  orders  of  Vice-Chancellor  Wigram  were  also  pro- 
duced, by  which  he  had  allowed  advances  to  be  made, 
under  the  same  bequest,  to  one  of  the  brothers  of  Susannah 
PhiUipSy  long  after  he  had  obtained  his  age  of  twenty-one, 
m  order  to  enable  him  to  carry  on  a  business. 


1863. 
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on  the  20th  of  July,  1847,  and  they  had  three  infimt 
children. 


Joseph  PhiUipSy  the  executor,  died  pending  the  suit  Phoui 
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Stalemank 


Nov.  lOth. 


Order. 


CASES  IN  CHANCERY. 
Mr.  Bagahxiwe  for  the  petition. 

Mr.  Daniel,  Q.  C,  for  the  respondents. 


Vicb-Chancellob  Sib  W.  Page  Wood  made  an  order  in 
the  following  form: — 

Sell  so  much  of  the  32972.  10«.  l\cL  Consols,  mentioned 
in  the  prayer,  as  will  raise  lOOOi.;  and  let  the  lOOOt  be 
paid  to  A.  and  A,  trustees  appointed  by  the  Court  for 
that  purpose;  and  let  them,  out  of  the  same,  pay  the  first 
premium  and  the  expense  of  effecting  in  their  own  names 
a  policy  of  assurance  for  the  life  of  the  petitioner  WU- 
liam  Cooper  in  the  Legal  and  General  Life  Assurance 
Company  for  the  sum  of  10002. ;  and  let  them  thereout  pay 
to  all  parties  their  costs  of  this  application,  and  pay  over 
the  balance  of  the  said  10002.  to  the  petitioner  Sttsan- 
nak  Cooper;  and  let  the  said  policy  and  all  monies  to  be 
payable  by  way  of  bonus  or  otherwise  in  respect  thereof 
be  paid  to  the  trustees,  and  held  by  them  upon  the  trusts 
of  the  will  of  Sarah  Phillips  in  the  petition  mentioned  as 
to  the  said  sum  of  32972.  10^.  lid  Consols;  and  let  the 
petitioner  WiUiam  Cooper  execute  a  bond  in  a  proper  pe- 
nalty to  the  trustees  for  securing  the  payment  by  him,  his 
executors  or  administrators,  of  the  sum  of  10002.,  and  also, 
until  the  same  should  be  paid,  of  the  premiums  hereafter  to 
become  payable  for  keeping  up  the  policy  during  his  life, 
such  bond  not  to  be  put  in  suit  without  the  leave  of  the 
Court;  and  any  party  is  to  be  at  liberty  to  apply. 
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NORTON  V.  STEINKOPF.  ^ov.  lOA. 


B 


Y  an  indenture  of  settlement,  dated  the  23rd  of  June,  TViutoa— JVb- 
1846,  and  made  between  Matilda  Steinkopf^  then  Matilda  Fumd—Motiou 
Miller,  widow,  of  the  first  part;  Augustus  Leuris Steinkopf,  ^  ^^"^ 
since  deceased,  of  the  second  part:  and  Quarles  Harris  By  a letUemciit 

made  m  conteni' 

and  WiUiam  Norton,  of  the  third  part ;  after  reciting  that  plation  of  mar- 
the  said  Matilda  Miller  was  entitled  to  a  certain  debt  of  Sgned*a  certdn 
120(«.,  then  due  to  her  from  the  said  Quarles  Harris  and  """.of  money 

'  ^  .  .       imd  interest, 

his  partners,  and  reciting  that  there  was  issue  of  the  said  due  to  her  from 
Matilda   Miller  by  her  then  late  husband  Walter  Idle  tooneofthT' 
Miller y   two  children,  namely  Frederick  Norton  Miller  g^i^'^^* 
and  Matilda  Clarissa  Miller;  and  that  a  marriage  was  in-  plaintiff,  at  tru»- 

,  teee,upon  trust, 

tended  to  be  solemnised  between  the  said  Matilda  Miller  to  permit  the 
and  the  said  Augustus  Lewis  Steinkopf,  it  was  witnessed,  in  the  handsof 
that  the  said  Matilda  Miller  thereby  assigned  to  the  said  ^e^^^^" 
Quarles  Harris  and  WiUiam  Norton^  their  executors,  ad-  ^^^^  ^  re- 
ministrators,  and  assigns,  the  said  debt  of  12002.,  due  to  setUor,  in  writ- 
the  said  Matilda  Miller  from  the  several  persons  constir  |^i^^  ^  ** 
tuting  the  said  firm  of  Quarles  Harris  <fc  Sons,  and  all  in-  •«fj».»q«e«t  ^ 

°  ^  call  in  and  com- 

terest  then  due  and  thereafter  to  become  due,  with  power,  pel  payment  of 

in  the  name  or  names  of  the  said  Matilda  Miller,  her  ex-  inrest  it,'and 

ecutors,  administrators,  or  otherwise,  to  recover  and  re-  IJ^**^/^^  j^. 

ceive,  and  give  sufficient  receipts  for  the  said  debt,  inter-  ▼wtmentupon 

,  .  1^    11     1  .1   1   1  1  .  the  trusts  there- 

est,  and  premises;  to  hold  the  said  debt  and  premises  un-  in  mentioned; 
to  the  said  Quarles  Harris  and  WiUiam  Norton,  their  exe-  ^ded!  i^t^t*^ 

should  be  law* 
fnl  for  the  trus- 
tees, with  the  consent  of  the  settlor,  after  giving  to  the  partner  trustee,  or  any  other  member  of  the 
firm,  three  months  notice  in  writing,  to  call  in  the  said  fund;  but  that,  so  long  as  it  remained  in  the 
hands  of  the  firm  with  the  consent  of  the  settlor,  the  trustees  were  not  to  be  answerable  for  any  in- 
sufficiency thereof.  The  firm  suspended  payment,  and  made  a  composition  with  theur  creditors;  and 
after  such  suspension,  the  settlor,  for  the  first  time,  requested  the  trustees  to  call  in  the  fttnd.  The 
Plaintiff  thereupon  requested  his  co-trustee  to  pay  the  money.  Upou  his  refusal  to  do  so,  ike  Pkin- 
tiff  filed  his  biU  agains  this  oo  trustee  and  the  cestuis  que  trust,  to  have  the  trust  executed  by  the  Court, 
and  himself  indemnified : — Held^  that  the  partner  trustee  must  be  considered  as  baring  the  fimd  in 
his  hands  from  the  expiration  of  three  months  after  the  notice  requiring  him  to  pay  it;  and  that, 
therefore,  a  decree  for  payment  of  the  debt  might  be  made  against  him,  although  Uie  other  partner 
in  the  firm  waa  not  a  party  to  the  suit. 

If  adult  cestuis  que  trust  insist  upon  their  strict  rights,  the  Court  wiD  not  exercise  any  discretion 
for  the  benefit  of  other  cestuis  que  trust  who  are  infiints. 

A  Plaintiff  may  haTe  the  same  relief  upon  a  motion  for  decree  *^  according  to  the  prayer  of  the 
bin,*  that  he  could  hare  at  the  hearing  of  the  cause  in  the  ordinary  way. 
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cutoTB,  administrators,  and  assigns,  in  trust  for  the  said 
Matilda  MiUer^  her  executors,  administrators,  and  assigns, 
until  the  said  marriage  should  be  solemnised ;  and  imme- 
diately after  the  solemnisation  thereof,  upon  trust,  during 
the  life  of  the  said  Matilda  Miller ^  to  permit  the  said  sum 
of  12002L  to  remain  in  the  hands  of  the  persons  from  time 
to  time  constituting  the  said  firm  of  Quarlea  Harris  & 
Sons,  until  the  said  Quarles  Harris  and  WHliam  Norton^ 
or  the  survivor  of  them,  or  the  executors  and  administra- 
tors of  such  survivor,  their  or  his  assigns,  should  be  re- 
quested by  the  said  Matilda  Miller,  in  writing  under  her 
hand,  to  call  in  and  require  payment  of  the  same;  and 
upon  receipt  of  such  request  in  writing,  or  upon  the  de- 
cease of  the  said  Matilda  Miller,  which  should  first  hap- 
pen, upon  trust  to  call  in  and  compel  payment  of  the  said 
12002.,  and  to  lay  out  and  invest  the  same  in  their  or  his 
names  or  name  as  therein  mentioned,  and  to  stand  pos- 
sessed of  the  said  sum  of  1200{.  until  the  same  should  be 
called  in  and  invested  as  aforesaid,  and  afterwards  of  the 
securities  in  or  upon  which  the  same  should  be  invested, 
upon  certain  trusts,  for  the  benefit  of  the  said  Matilda 
Miller  B,ni  her  said  two  children  as  therein  mentioned; 
and  it  was  thereby  provided,  that  it  should  be  lawful  for 
the  trustees  or  trustee  for  the  time  being  of  the  said  in- 
denture, with  the  consent  in  writing  of  the  said  Matilda 
Miller,  at  any  time,  after  giving  to  the  said  Quarles  Harris 
or  any  of  his  partners,  or  by  leaving  the  same  at  the 
counting-house  for  the  time  being  of  the  said  Quarles 
Harris  A  Sons,  three  calendar  months  notice  in  writing 
of  such  their  intention,  to  call  in  and  demand  payment  of 
the  said  principal  sum  of  12002.  so  vested  in  them  as  afore- 
said; and  it  was  thereby  provided,  that  the  said  trustees 
or  trustee  should  not,  so  long  as  the  said  principal  sum  of 
1200Z.  or  any  part  thereof  should,  with  the  consent  of  the 
said  Matilda  Miller,  remain  in  its  present  investment,  be 
answerable  for  the  insufficiency  thereof. 
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The  marriage  was  solemDised^  and  the  said  Augustus        i863. 
Ltwis  Steinkapf  shoTtl J  afterwards  died. 

The  firm  of  Quarlea  Harris  A  Sons  carried  on  business 
as  wine  merchants,  and  at  the  time  of  the  execution  of 
the  settlement  it  consisted  of  the  said  Quarks  Harris^  and 
of  William  Richard  Harris,  and  James  Daufson  Harris 

William  Richard  Harris  had  since  died,  and  the  firm 
now  consisted  of  the  said  Quarles  Harris  and  the  said 
James  Dawson  Harris,  the  latter  of  whom  was  resident 
and  carrying  on  business  at  Oporto,  in  Portugal. 

The  debt  of  12002.  was  unsecured.  Interest  was  paid 
thereon  from  the  date  of  the  said  indenture  to  the  25th  of 
December,  1851. 

On  the  28th  of  November,  1861,  the  firm  of  Quarles 
Harris  A  Co,  suspended  their  payments. 

On  the  3rd  of  January,  1852,  Matilda  Steinkopf,  for  the 
first  time,  made  to  the  said  William  Norton  and  Quarles 
Harris  a  request  in  writing  to  call  in  the  said  monies. 

The  Plaintiff)  WHliam  Norton,  accordingly  called  upon 
the  firm  of  Quarles  Harris  &  Sons  to  repay  the  said  sum 
of  120O2L  They  answered,  by  a  letter  dated  the  13th  of 
January,  1852,  informing  him,  that,  on  the  28th  of  Novem- 
ber, the  firm  were  compelled  to  suspend  their  payments, 
and  that  it  was  consequently  out  of  their  power  to  comply 
with  the  said  request 

The  Plaintiff*  then  requested  the  said  Matilda  Steinkopf 
to  take  the  necessary  steps  to  obtain  the  direction  of  the 
Court  as  to  the  course  proper  to  be  adopted  with  respect 
to  the  recovery  of  the  said  trust  fund;  but  she  declined  to 
do  BO,  and  the  Plaintiff  had  no  fund  in  hand  applicable  to 
the  purposes  of  the  said  trusts,  to  enable  him  or  the  said 
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trustees  to  take  any  proceedings  to  enforce  payment  of 
the  said  debt 

Pursuant  to  a  resolution  made  at  a  meeting  of  a  large 
number  of  the  creditors,  a  letter  of  license  was  granted  to 
the  said  Qtiarles  Harris  to  liquidate  the  estate,  under  the 
inspection  of  Messrs.  Tanqueray,  Comjdin,  Soanes,  and  Oar- 
dewier;  and  this  arrangement  was  carried  into  effect  by  an 
indenture  made  the  21st  of  September,  1852,  between  the 
said  James  Dawson  Harris  and  Quarles  Harris  of  the  first 
part;  the  said  Aveling  Tanqueray  and^  Edward  Thomas 
Complin^  as  such  inspectors,  of  the  second  part;  and  the 
several  creditors  whose  names  and  seals  were  thereto  set 
and  affixed,  of  the  third  part. 

Part  of  the  estate  had  since  been  realised,  and  a  divi- 
dend of  Us,  in  the  pound  was  ready  to  be  paid  to  the  cre- 
ditors. 

Under  these  circumstances,  WiUiam  Norton  fi\t^  the  bill 
in  this  suit  against  the  Hsad  Matilda  Steinkopf,  and  against 
the  said  Frederick  Norton  Miller  and  Matilda  Clarissa  Mil- 
ler, who  were  infants,  and  also  against  the  seJidQuarles  Har^ 
risy  praying  that  the  trusts  of  the  indenture  might  be  per- 
formed and  executed  under  the  direction  of  the  Court,  and 
that  the  Plaintiff  might  be  indemnified  and  paid  his  costs, 
charges,  and  expenses;  and  for  further  relief. 

The  cause  now  came  on  to  be  heard,  upon  a  motion  for 
a  decree  "  according  to  the  prayer  of  the  bill,"  as  it  was 
expressed  in  the  notice  of  motion. 

There  was  an  affidavit  by  the  accountant,  who  had  been 
investigating  the  affairs  of  the  firm,  that  it  would  be  for  the 
advantage  of  the  unsecured  creditors  of  the  firm  to  accept 
the  proposed  compromise.  It  was  proved  also,  that  part 
of  the  stock  in  trade  of  the  firm  consisted  of  wines,  which 
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were  sabject  to  claims  by  persons  who  had  liens  upon  them^        is/i^ 
and  it  would,  therefore,  take  time  to  realise  them  advan- 
tageously. 


Mr.  De  Oex,  for  the  Plaintiff,  suggested  that  he  should 
be  allowed  to  accept  the  terms  of  compromise  about  to  be 
concluded  with  the  other  creditors  of  the  firm. 

Mx.Bdt,  Q.C,,  and  Mr.  Eddis,  for  Matilda Steifikap/ Bud 
her  children,  insisted,  on  behalf  of  their  adult  clients,  upon 
their  strict  rights.  [The  V icb-Chakcellob  thought  he  could 
not  exercise  his  discretion  in  the  matter  as  the  adult  De- 
fendants so  insisted.] 

Mr.RiMeU,  Q.  C,  for  the  Defendant  Quarles Harris. — Mj 
client  is  a  trustee,  there  can  be  no  personal  claim  against 
him.  [The  Vjcb-Chai^cellob. — He  is  also  one  of  the  firm 
who  are  indebted  to  the  trusteea  It  may  be  a  question 
too,  whether,  as  trustee,  every  moment  of  default  on  his 
part,  after  the  notice  to  call  in  the  fund  was  given  to  him, 
was  not  a  breach  of  trust.]  There  can  be  no  decree  against 
him  as  a  debtor,  unless  the  other  partners  are  before  the 
Court;  nor  is  this  the  relief  sought  by  the  motion  for  the 
decree,  which  is  altogether  too  indefinite.  The  notice  of 
motion  ought  to  specify  the  decree  which  the  Plaintiff 
thinks  himself  entitled  to  (a). 


Arffununi. 


Vicb-Chancellor  Sik  W.  Paob  Wood: — 

A  request  has  been  made  to  the  trustees  to  call  in  the     Judgmeiu. 
trust-fund,  according  to  the  terms  of  the  settlement    The 
Defendant  Harris  has  not  called  it  in,  and  says  that  he 
cannot  pay  it.    The  Plaintiff  has  done  his  best  to  realise 

(a)  See  16  &  16  Vict.  c.  86,  a  15. 
VOL.  I.  K  B.  K.  W. 
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the  fdndy  by  demanding  payment  from  the  firm;  and  upon 
the  expiration  of  three  months  from  the  receipt  of  the 
notice  given  by  him  to  Mr.  Harris,  it  became  the  duty 
of  that  gentleman  to  pay  oyer  this  money:  and  I  must 
consider  that  the  fund  was  from  that  time  in  his  hands  as 
a  trustee. 


The  difficulty  in  point  of  form  is  of  no  real  substance. 
Mr.  RiiaaeU's  client  has  got  the  trust-fund  in  his  hands, 
and  i  must  consider  him  in  default  for  not  realising  it 
upon  receiving  notice  from  the  cestui  que  trust  Within 
a  certain  time  after  the  notice  was  given,  the  money  ought 
to  have  been  got  in,  that  is  to  say,  paid.  It  was  the  duty 
of  this  trustee  to  call  upon  himself  and  his  co-partners  to 
pay  this  debt  They  were  each  liable,  for  though  an  ac- 
tion must  have  been  brought  against  them  jointly,  the  re- 
medy would  have  been  joint  and  several.  Each  was  dis- 
tinctly liable  for  the  debt  Therefore  the  case  is  not  im- 
proved by  the  money  having  got  into  his  hands  originally 
as  one  of  the  partners  in  this  firm. 

Now,  as  I  have  here  this  gentleman,  who,  not  having  bo- 
come  bankrupt  or  insolvent,  must  be  treated  as  a  solvent 
partner  in  the  firm  which  owed  this  money,  I  must  assume 
that  he  had  this  money  in  his  hands  at  the  proper  time 
after  the  notice,  and  having  it,  the  fund  being  at  home,  he 
is  liable  to  pay  it  over;  for  I  must  consider  either  that  he 
had  not  done  his  duty  in  getting  in  the  fund,  and  is  thus 
liable,  or  that  he  has  got  in  the  money,  which  is  probably 
the  more  correct  view.  In  either  case  he  would  be  an- 
swerable. 


I  should  be  extromely  sorry  to  hold  that  a  motion  for  a 
decree  differs  in  any  way  from  the  hearing  of  the  cause, 
or  that  under  that  form  of  proceeding  the  parties  should 
not  be  entitled  to  all  the  relief  which  they  could  have  at 
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the  hearing.  If  I  were  so  to  decide,  a  motion  for  decree 
would  be  an  extremely  perilous  proceeding,  because,  in  the 
event  of  the  Defendant  not  appearing,  the  parties  would 
run  the  risk  of  losing  a  portion  of  their  remedy,  and  the 
consequaice  would  be,  that  the  whole  beneficial  object  of 
the  Act  of  Parliament  would  be  lost. 
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There  is,  however,  in  this  bill  an  express  prayer  that  the 
trusts  may  be  performed.  That  is  enough  to  put  Mr.  Har- 
ris ou\na  guard,  and,  coupled  with  the  statements  in  the 
bill,  to  inform  him  that  the  relief  sought  would  be,  that 
the  trusts  which  ought  to  have  been  performed  before  the 
bill  was  filed,  might  now  be  carried  into  execution  under 
the  direction  of  the  Court 


Direct  payment  of  the  capital  fund  into  Court  on  or 
before  the  first  day  of  Hilary  Term.  Take  an  account  of 
whatever  may  be  due  in  respect  of  interest  on  the  capital 
fund  Adjourn  the  further  consideration,  and  reserve  all 
thecosta 


Minute  qf 
Order. 
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Nw.  Vlih.  LACHLAN  v.  REYNOLDS. 

8ciUi9ik»Omri  XHIS  was  a  motion  on  behalf  of  J,  Biffin,  the  purchaser 

taHom  in  Parti-  of  lot  12,  Under  a  ssle  by  the  Court  of  Chancery,  that  he 

2[J^7^^  might  be  discharged  fipom  his  purchase ;  and  that  the  sum 

In    iideb  the  ^^ ^^^'*  P*^^  ^^  ^^™  *^  *  deposit,  pursuant  to  the  condi- 

direction  of  the  tious  of  Sale,  might  be  repaid  to  him,  with  interest  from 

tiedanofMae  the  time  of  such  payment;  and  that  the  costs,  charges^ 

^wm^Jilk  *^^  expenses  of  the  said  J.  Biffin,  incurred  by  him  in  and 

^^^  **  •*  P"*  about  his  said  purchase  and  investigating  the  title  there- 

capatkm  of  c,  to,  and  of  and  incident  to  this  application,  might  be  taxed 

■t  a  rental  of^^  ^^^  ^^ ^  ^^  ^^^  Plaintiff  to  the  said  J.  Biffin;  or  that  such 


peraz 

2iSiMi^?***d    ^^^^^  order  might  be  made  as  to  the  Court  might  seem 

the  deposit,  and   proper. 

hiipuzchaie 

waa  confirmed 

fnt^'^h^  Lot  12  was  described  in  the  Particulars  of  sale  as  fol- 
then  obtained  lows: — "Lot  12  comprises  No.  13,  Yovk-ploce,  adjoining 
payment  of  the  Lot  11,  of  a  similar  description,  at  present  in  the  occupa- 
ST^hMl  *^^^  ®^  Mistress  Clarke,  at  a  rental  of  per  annum  421 ;" 
mo^  into  an  J  lY^Q  Particulars  stated  that  the  premises  might  be 
purchaser  after-  viewed  by  permission  of  the  tenant;  and  that  Particulars, 
ed  that  a  waa  ^th  conditions  of  salc,  might  be  obtained  on  the  premises. 
AcTwSiorirhnt  Certain  conditions  of  sale  were  annexed  to  the  Particu- 
to  some  penon    lars,  and  the  second  and  third  of  such  conditions  were 

who  claimed  by 

anadrenetiUe:  as  foUows: — **  2.  Each  purchaser,  at  the  time  of  sale,  shall 
the  description  P^7  ^^^  ^^^  hauds  of  Mr.  Mavsh,  the  auctioneer,  a  deposit 
htfs^rfsSe^  of  10i.per  cent,  on  the  amount  of  the  purchase-money." 
must  mean  that  "  3.  The  purchaser  of  each  lot  shall,  at  his  or  her  own 
to  the  Tenders    cxpcnse,  obtain  and  confirm  the  Master's  report  of  pur- 

ri^^auf^e?"  ^^«^>  *°^  **^^'  ®^  ®'  ^®^^r®  ^^®  ^^^  of  November  next, 
rent,  and  that     pay  the  balance  of  the  purchase-money  into  the  Bank  of 

this  was  a  re- 

presentation  so  England,  in  the  name  and  with  the  privity  of  the  Account- 
different  fimn 

the  bet,  that  it 

amounted  to 

such  had  £uth  on  the  vendor's  part,  as  would  induce  the  Court  to  discharge  the  purchaser  firom  his 

contract 
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ant-Oeneral  of  the  Court  of  Chanceiy,  to  the  credit  of  the  ig^ 
cause  '  LaMan  v.  Reynolds/  to  an  account  to  be  intitled 
'The  produce  of  Sales  of  Beal  Estates;'  and  on  such  pay- 
ment being  made,  each  purchaser  shall  be  en'titled  to  the 
rents  and  profits  from  the  next  quarter-day,  with  a  pro- 
portionate part  of  the  rents  and  profits  of  the  current 
quarter/' 

On  the  Srd  of  September,  1853,  the  Plaintiff's  solicitor 
delivered  to  the  purchaser's  solicitor  abstracts  of  the  title 
to  the  said  lot 

On  the  20th  of  October,  1853,  certain  requisitions  on 
the  title  were  delivered  to  the  Plaintiff's  solicitor,  amongst 
which  was  one  in  the  following  words: — "J5.  Produce 
and  furnish  abstract  or  copy  of  any  agreement  with  the 
tenant;  or  how  do  the  vendors  evidence  the  tenancy  ac- 
cording to  the  Particulars?" 

On  the  26th  of  October,  1863,  the  Plaintiff's  solicitor 
sent  the  following  answer  to  such  requisition: — ''The 
vendors  have  no  agreement  in  their  possession  with  the 
tenant,  nor  is  the  present  rent  paid  to  the  vendors;  but 
they  will  procure  an  attornment  from  the  present  tenant 
to  the  purchaser,  or  else  deliver  possession  to  him." 

On  the  29th  of  October,  1863,  a  renewal  of  the  original 
requisition  was  delivered  to  the  Plaintiff's  solicitor,  as  fol- 
lows:— "16.  The  answer  to  this  requisition  is  not,  we 
submit,  sufficient.  Is  there  any  agreement?  Who  receives 
the  rent?    When  did  the  tenancy  commence?" 

On  the  4th  of  November,  instant,  the  Plaintiff^s  solicitor 
delivered  a  further  answer  (dated  the  Srd  of  November)  to 
the  said  requisition,  as  follows: — "  16.  I  cannot  furnish 
a  more  satisfactory  reply  than  that  given.    The  tenant  in 
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the  house  holds  under  some  person  who  has  iUegallj  ob* 
tained  possession  of  the  premises^  and  whom  it  will  be  ne> 
cessary  to  eject,  should  the  tenant  not  consent  to  attorn 
to  the  purchaser/' 

J.  Biffin  purchased  lot  12  as  an  inyestment,  and  not 
with  the  intention  of  residing  in  the  house.  The  Master's 
report  of  the  purchase,  dated  the  SOth  of  June,  1853,  was 
confirmed  by  orders  nisi  and  absolute,  dated  respectively 
the  Ist  and  18th  of  July,  1853.  On  the  4th  of  Noyember, 
1853,  the  purchaser  moved  for  leave  to  pay  the  balance  of 
his  purchase*money  into  Court,  which  was  accordingly 
given. 


Mr.iJocon,  Q.C.,  and  VLT.Horsey^  for  the  motion,  said,  that 
the  purchaser  had,  in  fact,  bought  a  lawsuit,  for  the  vend- 
ors had  merely  a  right  of  entry  when  the  property  was  put 
up  for  sale.  The  delay  which  bringing  an  ejectment 
against  the  occupant  would  cause,  was  a  sufficient  reason 
for  discharging  the  purchaser  from  his  contract:  Ledvmere 
V.  Brasier  (a),  Calvert  v.  Godfrey  (6). 

TAr.BaUey,  Q.  C,  contra,  said,  that  the  purchaser  merely 
bought  the  property  as  an  investment;  that  it  would  not 
take  long  to  eject  the  occupant;  and  that  if  there  were  any 
diminution  of  the  value  on  that  account,  it  would  be  a 
matter  for  compensation. 


Judffmenk 


Vicb-Chahcblloe  Sib  W.  Paob  Wood: — 

I  have  a  very  clear  opinion  in  this  case.  If  there  be 
one  thing  which  the  Court  insists  upon  more  than  another 
in  dealings  between  vendor  and  purchaser,  it  is  that  there 


(a)  2  J.  &  W.  287. 


(b)  6  Bear.  07. 
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dioold  be  perfectly  good  fiuth  on  the  part  of  the  vendor       i863. 

in  the  repreeentations  which  he  makes  to  the  purchaser. 
It  would  be  strange  indeed,  if,  in  sales  made  by  the  direc- 
tion of  the  Conrt^  this  rule  should  be  less  stringent 


JudffmenL 


In  this  case,  the  vendors  put  up  for  sale  property  which 
was  thus  described  in  the  Particulars  of  sale: — ^"^  At  pre- 
sent in  the  occupation  of  Mrs.  OlarhBy  at  a  rental  of  per 
annum,  422/'  That  must  mean  that  Mrs.  Cflarhe  was  te- 
nant for  a  limited  period  to  the  vendors  at  the  given  rent 
The  vendors  knew  perfectly  well,  at  the  time  when  they 
8o  described  the  property,  that  Mrs.  Clarke  was  in  occupa- 
tion adversely  to  the  vendors,  and  that  she  had  got  the 
possession,  which  could  only  be  recovered  from  her  by 
ejectment^  and  all  that  the  vendors  had  was  a  right  of  en* 
try.  Whether  that  was  a  proper  subject  of  sale  at  all  may 
be  a  question.  I  do  not,  however,  proceed  upon  that 
ground,  but  upon  this,  that  the  vendors  knew  that  the 
possession  was  hostile,  and  they  represented  it  as  the  pos- 
session of  their  own  tenant;  and  that  is  quite  enough  to 
justify  me  in  saying  that  I  will  not  hold  the  purchaser 
bound  by  a  contract  to  purchase,  which  he  made  upon  the 
fiuth  of  that  representation. 

I  do  not  think  that  there  has  been  any  waiver  of  the 
objection;  the  correspondence  which  passed  concerning 
the  requisitions  upon  the  abstract  shews,  that,  when  the 
purchaser  asked  imder  what  agreement  Mrs.  Clarke  held, 
the  answer  was  that  she  did  not  pay  rent  to  the  vendors, 
but  that  she  would  attorn.  I  do  not  think  that  that  was 
sufficient  to  inform  the  purchaser  that  she  held  adversely. 
When  the  purchaser  moved  to  pay  the  balance  of  his  pur- 
chase-money into  Court,  he  had  no  notice  thatMra  Clarke 
was  a  hostile  occupant 

It  is  said  that  this  property  was  only  purchased  as  an 
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investment,  and  that  the  vendors  can  secure  that  object 
to  the  purchaser  by  bringing  an  ejectment  against  the  oc- 
cupier, or  giving  the  purchaser  meanwhile  interest  on  his 
money,  or  a  compensation  for  the  objects  he  had  in  view; 
but  I  think  that  the  purchaser  is  entitled  to  say  that  the 
representation  made  to  him  was,  that  he  could  get  posses- 
sion at  any  time.  And  as  this  is  not  a  case  of  accidental 
delay,  but  a  question  whether  or  not  there  was  good  faith 
in  the  representation  which  was  made  to  the  purchaser; 
and  there  being,  as  I  think,  a  want  of  such  good  faith,  I 
should  not  consider  it  at  all  proper,  if  he  is  dissatisfied,  to 
hold  him  to  his  contract  Therefore,  an  order  must  be  made 
in  the  form  of  the  order  in  Cahert  v.  Godfrey  (a).  The 
deposit  must  be  returned ;  but,  as  it  has  not  borne  interest^ 
I  do  not  think  I  can  give  interest  in  this  proceeding, 
(a)  6B6av.97. 


NwA^ik, 


COLES  v.  SIMS. 


S!?Cb«.  ^OHN  8HEWELL,  being  entitled  in  fee  simple  to  a 
^iT**wUhS^  house,  with  a  court  and  garden  adjoining  the  south  front 
Land— Notice,   thereof,  situated  at  Oawbray^  in  CheUenham^  divided  the 

A  Teador  enter- 
ed into  agreement!,  bj  deed,  to  leU  to  il.,  J9.,  and  C,  certain  land,  in  lota,  for  building  purpoiea, 
referring  to  himaelf  a  portion.  Each  deed  of  agreement  contained  covenants  between  the  vendor  and 

Sorchaaen  respectivelj,  and  amongst  othera,  that  the  purchaaeis  should,  within  a  certain  time,  erect 
welUnff-honsei  upon  their  respectiTe  lots,  in  a  uniform  row,  in  a  certain  specified  position,  and  that 
no  building  should  be  erected  on  the  piece  of  ground  in  front  of  each  house,  which  was  to  be  bid 
out  as  a  garden,  and  that  the  vendor  would  dispose  of  all  the  lots  subject  to  the  same  conditions  aa 
to  building;  and  that  in  case  the  vendor  should  build  upon  the  portion  reserved  hj  him,  he  would 
build  in  a  line  with  the  other  houses,  and  would  keep  a  similar  piece  of  land  in  front  for  a  garden. 

Before  the  contracts  were  completed  bj  conveyance,  the  vendor  sold  and  conveyed  the  reserved 
land  to  J.,  and  the  deed  of  conveyance  recited  the  said  sales,  and  contained  a  covenant  by  the  ven- 
dor, that,  in  the  conveyances  to  ^.,  B^  and  C,  he  would  require  them  to  enter  into  covenants  with 
t/.,  similar  to  their  covenants  in  the  agreements.  J.  also  thereby  covenanted  with  the  vendor,  that, 
if  he  should  build  on  the  land  purchaaed  by  him,  he  would  build  within  the  Ime,  and  would  keep 
the  said  piece  of  ground  in  frt>nt  as  a  garden.  Subsequently  the  land  purchased  by  A,  was  convey- 
ed to  him  by  a  deed,  in  which  A,  entered  into  the  same  covenants  aa  he  had  entered  into  in  the 
deed  of  agreement  After  divers  mesne  assignments,  the  Und  purchased  by  J,  became  vested  in 
the  Defendants,  with  notice  of  the  agreements  and  of «/.'«  covenants  in  his  purchase  dee^,  and  the  land 
of  A,  came  in  like  manner  to  the  Plaintiff: — Hdd^  that,  whether  the  covenants  ran  with  the  land  or 
not,  as  the  Defendants  had  notice  of  them,  the  Phuntiff  might  have  an  injunction  to  restrain  the 
Defendants  from  building  in  a  manner  contrary  to  the  general  scheme  for  the  benefit  of  all  the  original 
parties. 
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larger  portion  of  the  garden  into  six  plots,  for  bnilding        iq^ 
purposes,  reserving  to  himself  his  house  and  the  court  and 
a  email  piece  of  garden  land. 


By  an  indenture,  dated  the  1  st  of  September,  1823,  and  ^*«<«»»«^ 
made  between  the  said  John  SheweU  of  the  one  part,  and 
Samud  Morris  of  the  other  part,  in  consideration  of  700Z. 
to  be  paid  by  Samud  Morris  to  JohnShewdl^  at  the  times 
and  in  manner  therein  mentioned,  the  said  John  Shewdl, 
for  himself,  his  heirs,  executors,  and  administrators,  co- 
venanted with  the  said  Samud  Morris,  his  heirs  and 
assigns^  to  convey  to  him  or  them  lots  1  and  2  of  the 
said  land,  which  was  described  in  the  deed  and  on  the 
plan  annexed  as  being  so  laid  out  for  building.  And  by 
the  same  agreement,  after  a  statement  that  all  the  lots  of 
ground  so  liud  out  as  thereinbefore  mentioned  were  in- 
tended for  the  erection  of  a  row  of  dwelling-houses,  and 
that  it  was  the  desire  of  the  parties  thereto  that  such  row 
should  present  as  nearly  as  might  be  an  uniform  external 
appearance,  the  said  Samud  Morris,  so  far  as  respected  the 
said  lots  of  ground  and  premises  thereby  agreed  to  be 
sold  to  him,  and  the  buildings  to  be  erected  thereon,  did 
thereby,  for  himself,  his  hdrs,  executors,  administrators, 
and  assigns,  covenant,  promise,  and  agree  with  and  to  the 
said  John  Shewdl,  his  heirs  and  assigns;  and  the  said 
John  Shewdl,  so  far  as  respected  all  the  other  lots  of 
building-ground  so  laid  out  or  intended  to  be  laid  out  and 
sold  by  him  as  aforesaid,  and  the  buildings  to  be  erected 
by  the  different  purchasers  thereon,  and  the  several  acts^ 
payments,  matters,  and  things  in  respect  of  the  same  lots 
of  ground  and  buildings,  to  be  respectively  erected,  buUt, 
made,  done,  and  performed  by  them  as  thereinafter  men- 
tioned, did  thereby,  for  himself,  his  heirs,  executors,  ad- 
miniBtrators,  and  assigns,  covenant,  promise,  and  agree 
with  and  to  the  said  Samuel  Morris,  his  heirs  and  assigns, 
in  manner  following: — ^Then  followed  covenants  (amongst 
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1863.  other  things),  that  the  said  8amud  Morris^  his  heirs  and 
assigns,  shoold,  within  two  months,  begin  to  erect  upon 
each  of  the  said  lots  thereby  agreed  to  be  sold,  two  dwell-* 
ing-houses,  and  should  finish  the  same  within  two  years 
^'^'***'"*^  from  the  date  thereof;  and  that  the  eastern  part  of  such 
houses  should  range  with  the  like  fronts  of  aU  the  mes- 
suages which  should  be  thereafter  built  on  the  other  lotg» 
and  should  be  erected  and  stand  back  in  a  regular  line 
at  the  distance  of  thirty  feet  from  the  western  edge  of 
the  pavement  thereinafter  covenanted  to  be  laid  down  in 
Cambray-place;  and  that  no  building  of  any  other  descrip- 
tion whatsoever  should  at  any  time  thereafter  be  erect- 
ed, built,  or  set  up  in  or  upon  or  agunst  the  said 
eastern  front  of  the  said  messuages,  lands,  and  pre- 
mises, or  any  of  them,  or  upon  the  said  ground  in  front 
thereof,  but  that  the  ground  on  the  eastern  front  of 
all  the  said  messuages  should  be  laid  out  as  pleasure- 
ground,  and  should  be  for  ever  thereafter  used  as  a  flower- 
garden  and  pleasure-ground;  and  that  no  shrub  or  tree 
should  be  planted  in  the  same  ground  which  should  grow 
or  extend  ten  feet  in  height  from  the  ground  And  the 
said  agreement  contained  a  provision,  that  certain  trades 
should  not  be  carried  on  in  the  said  messuages  so  to  be 
erected,  and  a  covenant  that  the  said  John  SheweU,  his 
heirs  or  assigns,  &ho\ild  not  nor  would  dispose  ofa/ny  of  the 
said  remaining  four  lota  ofhaHding  grou/nd,  unless  siJgect 
to  the  like  conditions  and  restrictions  as  to  huHd/ing  and 
otherwise^  to  the  end  ihatihe  intention  of  ihe  said  parties,  as 
to  tiie  uniformity  of  the  said  row  of  messuages  and  other- 
wise in  relation  thereto  thereinbefore  set  forth,  might  uUi- 
mately  he  carried  into  fvU  and  complete  effect;  and  that 
the  sadd  John  SheweU,  his  heirs  and  a^ssigns,  diould  and 
would,  whenand  in  case  he  dtotddbuild  a  messuage  or  mes- 
suages and  premises  on  the  pleasure-ground  between  the 
messuage  intended  to  be  erected  on  the  lot  ofgi*ound  Ko.  1, 
and  the  messuage  in  which  he  then  resided,  erect  the  front 
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iherw/in  a  Kne  with  ihe  said  meaauagea  thereinbe/wre  cove- 
nanted to  be  erected  by  Samud  Morris,  and  shotdd  and 
would  set  aui  the  ground  in  front  thereof,  and  keep  the  eame 
simiiar  in  cM  reepecte  as  the  said  ground  in  front  of  the 
send  messuages  then  intended  to  be  erected  was  thereinbefore 
covenanted  to  be  set  out  and  kept 

t7bA»j8Aet£ieB  agreed  to  sell  Lots  3,  4,  6,  and  6  to  Thomas 
Bromfidd,  John  Sheldon,  James  Bate,  and  Joseph  Smith 
respeciiyely;  and  the  bill  alleged  that  JoknShewM  en- 
tered into  similar  written  contracts  with  these  persons. 

Samud  Morris  and  the  other  purchasers  of  the  said 
building  lots  proceeded  to  erect  messuages  upon  their  re- 
spective  lots  according  to  the  agreement     And  in  the 
month  of  Noyember,  1823,  before  the  time  fixed  by  such 
agreements  for  the  conveyance  of  their  lots  to  the  respect- 
ive purchasers,  John  Sheweli  sold  the  said  house,  court, 
and  garden,  which  he  had  reserved,  to  ThomasJones;  and 
by  indentures  of  lease  and  appointment  and  release,  dated 
respectively  the  20th  and  21st  of  November,  1823,  the  ap- 
pointment and  release  being  made  between  the  said  John 
Sheweli  of  the  first  part,  the  said  Thomas  Jones  of  the  second 
part,  and  Thomas  OriffUhs  of  the  third  part,  after  reciting 
the  said  sales  to  the  said  Samud  Morris,  Thomas  Bromfidd, 
John  Sheldon,  James  Bate,  and  Joseph  Smith,  the  said 
JoAn  Shewdl,  in  consideration  of  the  sum  of  18002.,  appoint- 
ed and  conveyed  the  said  messuage,  court,  and  garden,  with 
the  appurtenances,  to  the  said  Thomas  Jones,  his  heirs  and 
assigns,  for  ever.    And  the  said  indenture  of  release  con- 
tained a  covenant  by  the  said  John  Shewdl,  for  himself, 
his  heirs  and  assigns,  with  the  said  Thomas  Jones,  his  heirs 
and  assigns,  Ihai  in  Ihe  several  releoMS  and  aj^pcimbnents,  or 
other  oonvega/nces  and  assurances,  which  he  should  make  and 
execute  to  the  said  Samud  Morris,  Thomas  Bromfidd,  John 
Shddon,  James  Baie,  and  Joseph  Smith,  and  each  of  them. 
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QT  to  Aeir  heirs  a/ndaaHgnarespectitfdy,  o/the  respective  hte 
or  lot  o/grotmd  purchased,  he  the  eaid  John  ShewtUf  hisheirs 
and  (usigns,  dumld  require  the  said  Samud  Morris,  Thomas 
Bromfiddy  John  Shddon,  James  Bate,  Joseph  Smitk,  and 
each  ofthem^  and  their  and  each  of  Aeir  heirs  and  cusiffns, 
to  enter,  on  their  and  each  qfiheir  parts  and  bduilvea,  to 
and  fvOh  tiie  said  Thomas  Jones,  his  heirs  and  assigns,  in- 
to all  a/nd  singular  the  several  covenants,  provisoes,  and 
agreements  mentioned  and  contained  in  the  several  contracts 
so  entered  into  by  ihem  for  the  purchase  of  their  respective 
lot  or  lots  of  the  said  ground,  or  such  of  the  said  coyenants, 
agreements,  and  provisoes,  as  should  be  then  necessary 
and  be  in  existence.  And  the  same  indenture  also  con- 
tained a  coyenant  hj  the  said  Thomas  Jones,  for  himself, 
his  heirs,  executors,  and  administrators,  with  and  to  the 
said  John  SheweU,  his  heirs  and  assigns,  that  he  the  said 
Thomas  Jones,  his  heirs,  appointees,  and  assigns,  should 
and  would,  when  and  in  case  he  should  build  a  messuage 
or  messuages  on  the  said  piece  of  garden-ground  thereby 
conveyed,  erect  the  front  thei^eofin  a  line  vjith  the  said  mes- 
suages erected  or  intended  to  be  erected  by  the  said  Samud 
Morris,  Thomas  Bromfield,  John  Sheldon,  James  Bate,  and 
Joseph  Smith,  and  skotdd  and  would  set  out  the  ground  in 
front  thereof  and  keep  the  same  similar  in  ail  respects  as 
the  said  grov/nd  in  front  of  the  said  messuages  then  erect- 
ing by  the  said  Samud  Morris  and  others  was  intended  to 
be  set  out  and  kept 

Samud  Morris  completed  two  messuages  upon  the  two 
lots  which  he  had  agreed  to  purchase,  and  laid  out  the 
gardens  and  pleasure-ground  belonging  to  them  according 
to  the  terms  of  his  agreement;  and  by  indentures  of  lease 
and  appointment  and  release,  dated  respectively  the  27th 
and  28th  of  February,  1824,  the  appointment  and  release 
being  made  between  the  said  John  SheweU  of  the  first 
part,  the  said  Samud  Morris  of  the  second  part,  and  Jo- 
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9eph  Smith  of  the  third  part,  after  reciting  the  said  agree- 
ment of  the  Ist  of  September,  1823,  the  said  premises  so 
contracted  to  be  pnrdiased  by  the  said  Samud  Morris 
were  appointed  and  conveyed  to  the  said  Samud  Morris 
and  his  heirs  to  uses  to  bar  dower,  with  an  ultimate  limit- 
ation to  the  said  Samud  Morris^  his  heirs  and  assigns, 
for  ever.  This  indenture  of  release  contained  covenants 
by  the  said  Samud  Morris  for  himself,  his  heirs,  execu* 
tors,  and  administrators,  with  the  said  John  Shewdl,  his 
heirs  and  assigns,  to  the  effect  specified  in  the  agreement 
of  the  Ist  of  September,  1823. 

The  Plaintiff  claimed  under  the  assigns  of  Samud 
Morris.  The  Defendants  derived  their  title  in  like  man- 
ner firom  Thomas  JoneSy  and  they  were  in  possession  of  the 
hereditaments  and  premises  formerly  belonging  to  him. 

In  June,  1853,  the  Defendants  pulled  down  the  house 
on  these  premises,  and  commenced  building  upon  the  site, 
and  upon  the  ground  in  front,  a  Baptist  Chapel,  which 
projected  eighteen  feet  beyond  the  eastern  front  of  the 
Plaintiff's  house  in  Camhray-place.  The  Plaintiff  employ- 
ed his  solicitor  to  see  the  plan  of  the  chapel,  and  commu- 
nicate with  the  Defendants'  architect,  to  whom  the  Plain- 
tiffs solicitor  stated,  that  a  building  on  the  proposed  plan 
would  be  contrary  to  some  restrictive  covenant  affecting 
the  land,  which  he  believed  to  exist,  and  asked  to  see  the 
covenants  in  the  Defendants'  title  deeds.  This  was  re- 
fused; and  it  was  not  until  the  2nd  of  September,  1853, 
that  the  Plaintiff  obtained  drafts  or  copies  of  some  of  the 
building  agreements,  and  the  other  deeds  of  the  Defend- 
ants, which  were  then  submitted  to  counsel;  and  on  the 
21st  of  the  same  month,  in  pursuance  of  the  opinion  of 
counsel,  the  Plaintiff  served  the  Defendants  with  notice 
not  to  proceed  with  but  to  remove  so  much  of  their  build- 
ing as  extended  beyond  the  line  of  the  front  of  his  house, 
or  that  he  should  apply  to  the  Court  of  Chancery  for  an 
injunction  to  compel  them  to  do  so. 
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The  Defendants  continuing  to  build,  the  Pliuntiff  th^ 
filed  the  bill  in  this  suit,  stating  the  above-mentioned 
facts,  and  charging,  that,  at  the  ^ime  when  the  Defend- 
ants purchased  the  said  premises  they  had  notice  of  the 
coYenants  in  the  agreement  of  the  1st  of  September,  ]823» 
and  in  the  conyeyance  to  Thanuis  Jones,  dated  the  21st  of 
Norember  in  that  year,  and  praying  for  an  injunction  to 
restrain  the  Defendants,  their  servants,  agents,  and  work- 
men from  proceeding  with  the  building  of  the  said  chapd 
upon  the  said  piece  of  ground  beyond  the  front  of  the 
Plaintiff's  house  in  Carnbray-place;  and  frt)m  allowing  the 
building  already  erected  upon  the  said  last-mentioned 
piece  of  ground,  so  far  as  the  same  extended  beyond  the 
front  of  the  Plaintiff's  said  house,  to  continue  thereon; 
and  from  erecting  any  other  building  upon  the  said  piece 
of  ground,  so  as  to  extend  beyond  the  front  of  the  Plain- 
tiff's said  house. 


This  was  an  interlocutory  motion  for  an  injunction  in 
the  terms  of  the  prayer.  The  Plaintiff  made  an  affidavit, 
repeating  the  allegations  in  the  bill,  but  pledging  his  be- 
lief only  to  the  correctness  of  the  statements  of  the  var 
nous  deeds  and  transactions  of  which  he  had  not  actual 
knowledge.  The  Defendants,  in  their  affidavits,  did  not 
deny  that  they  had  notice  of  the  agreement  and  of  the  con- 
veyance to  Jones,  or  that  these  deeds  were  in  the  terms 
above  set  forth ;  but  they  stated,  that,  on  the  first  intima- 
tion of  objection,  they  had  requested  the  plaintiff,  if  he 
meant  to  take  legal  proceedings,  to  do  so  at  once;  and  that 
the  chapel  was  now  almost  roofed  in  and  had  cost  about 
9fi02. 


Argument.  Mr.  JKoft,  Q.  C,  and  Mr.  Faber  for  the  motion.— The 
Defendants  being  assigns  of  ShewdLy  with  notice  of  his 
covenant  in  the  agreement  with  Morris,  from  whom  the 
Plaintiff  claims  by  divers  assignments,  and  with  notice  of 
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James's  coTenant  to  SkewdL^  are  bound  in  eqmty  to  ob-        1863. 
aenre  these  oorenants:  Whaiman  v.  0ib8(m(a),  Tvik  y. 
MwDhay  (6),  Mann  v,  Stephens  (c). — ^They  required  to  see 
the  deed  of  couTeyance  to  Janes  of  the  21  st  of  Noyember, 
1823,  but  the  production  of  this  deed  was  refused. 

Mr.  Russell,  Q.  C,  and  Mr.  Elderton,  contrk.— The  De- 
fendants deny  the  existence  of  the  agreement  relied  on 
by  the  Plaintiff.    There  is  no  proof  of  it,  except  the  belief 
of  the  Plaintiff.    But,  if  it  eyer  did  exist,  it  was  deter- 
mined by  the  deed  of  conyeyance  to  Morris,  which  was 
thenceforth  the  only  instrument  which  could  be  looked  at 
to  determine  the  rights  of  Morris  as  between  him  and 
SheweXL     Eyen  if  the  deed  between  SheweU  and  Jones  can 
be  resorted  to,  the  coyenants  oi  Jones  with  SheweU  in  that 
deed  would  not  run  with  the  land  for  the  benefit  of  Mor- 
ris or  Ids  assigns.    If  a  purchaser  coyenant  with  a  yendor 
to  do  ajiy  act  on  the  land  conyeyed  to  him,  that  coyenant 
will  not  run  with  all  the  other  land  of  the  yendor;  for  he 
might  haye  1000  acres  and  conyey  them  to  1000  different 
purchasers.    Could  it  be  said  that  the  coyenant  would  run 
for  the  benefit  of  them  all?    The  equitable  obligation  can- 
not be  carried  further  than  the  legal  obligation  of  the  co- 
yenant    [The  Vicb-Chanobllok. — ^That  was  not  the  yiew 
of  Lord  Cottenham  in  Tulk  y.  Moxhay  (&).] 

The  Plaintiff  can  haye  no  more  relief  againt  the  Defend- 
ants than  SheweU  could  haye  had.  But  as  the  conyeyance 
to  Jones  was  prior  to  the  conyeyance  to  Morris,  Shetvdl's 
coyenant  with  Morris  could  not  bind  the  land  which  then 
belonged  to  Jones;  and,  moreoyer,  in'  the  conyeyance  to 
Morris,  there  are  none  of  the  coyenants  which  SheweU 
agreed  that  he  should  giye  to  Jones;  therefore  ShewM 
could  not  claim  the  benefit  oi  Jones's  coyenants  with  him, 
not  haying  Ailfilled  his  coyenants  with  Jones,    [The  Yicb- 

(a)  9  Sim.  196.        (()  11  Bear.  571;  2  Ph.  774.        (e)  15  Sim.  377. 
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Chakosllob. — ^But  it  does  not  appear  that  SheweU  never 
procured  Morris  to  enter  into  such  covenants  hj  another 
instrument  They  would  not  be  in  that  deed  of  convey- 
ance to  Morris  of  course.]  It  is  part  of  the  Plaintiff's  case 
that  SheweU  had  fulfilled  his  part  of  the  agreement  with 
Jones^  otherwise  the  Plaintiff  could  not  ask  for  the  perform- 
ance oi  Jones's  dependent  covenant;  therefore  it  is  for  the 
Plaintiff  to  prove  that  Morris  did  so  covenant  with  Jones. 
Equity  will  not  interfere  in  these  cases,  unless  there  is  con- 
siderable mischief,  which  cannot  be  compensated  by  da- 
mages at  law,  which  is  not  the  case  here:  AUomey-Oene- 
ral  V.  The  Sheffield  Oas  Company  (a).  Moreover,  the  delay 
which  has  occurred  is  a  sufficient  defence  to  this  motion: 
Spvrrier  v.  Hancock  (6). 


Judgment     Viob-Chancelloe  Sie  W.  Pagb  Wood: — 

Mr.  RusseU  has  raised  several  points  with  respect  to  the 
law  of  this  case.  The  first  was,  that  there  was  no  proof  of 
any  agreement  at  all  between  ShewM  and  Morris;  the  se- 
cond, that  if  there  were  such  an  agreement,  it  was  terminat- 
ed by  the  deed  which  was  made  between  SheweUaxidMorris, 
upon  the  execution  of  which  the  agreement  had  performed 
all  its  functions.  The  third  point  was,  that  if  that  were 
not  so,  and  the  effect  was,  that  the  parties  were  thrown 
back  upon  the  deed  between  ShetveU  and  JoneSy  the  cove- 
nants of  Jones  would  not  run  with  the  land  for  the  bene- 
fit of  the  assigns  of  the  covenantee,  although  it  might  run 
as  against  the  assigns  of  the  covenantor;  and,  independ- 
ently of  that,  it  was  argued  that  there  is  no  privity  between 
the  Plaintiff  and  SheweU,  or  between  him  and  Jones,  which 
could  entitle  the  Plaintiff  to  insist  in  equity  upon  any  re- 
.    lief  under  the  covenant  between  Jones  and  ShewM. 

It  was  said  further,  that  there  are  certain  covenants  on 
the  part  of  SheweU  which  he  has  not  performed,  and  that 
(a)  17  Jur.  677.  (fc)  4  Ves,  667. 
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therefore  Shewdi  could  not  insist  upon  this  right  against 
the  Defendants,  and  still  less  could  those  do  so  who  claim- 
ed by  assignment  from  him. 

First,  then,  as  to  the  agreement  itself,  I  think  that,  for 
the  purposes  of  this  motion,  upon  the  evidence  before  me, 
I  must  take  the  agreement  to  exist,  or  rather  to  have  ex* 
isted.     The  affidavit  verifying  the  bill  states,  that,  to  the 
belief  of  the  Plaintiff,  this  agreement,  which  is  set  forth 
in  the  biU,  was  executed,  being,  as  it  is  stated,  an  agree- 
ment for  sale  from  ShewM  to  Morris.    It  states  also,  that 
the  Plaintiff  believes  the  agreement  to  be  in  the  posses- 
sion of  the  Defendants;  that  however,  the  Defendants  have 
denied.     The  affidavit  further  states,  that  the  Plaintiff 
believes  that  an  indenture  was  executed,  dated  the  21  st 
of  November,  1823,  which  he  also  believes,  and  which  is 
now  admitted,  to  be  in  the  possession  of  the  Defendants. 
That  deed  contains  recitals  to  this  effect: — ^It  recites  '^  the 
said  sales''  to  if orm  and  the  other  purchasers;  which 
might  be  ambiguous,  and  might  mean  only  the  £Eu;t  of 
the  sales,  but  that  the  deed  goes  on  to  recite  a  covenant 
by  ShewM  for  himself,  his  heirs  and  assigns,  that,  when 
he  should  convey  to  the  said  purchasers,  he  would  require 
them  and  each  of  them,  their  and  each  of  their  heirs  and 
assigns,  to  enter,  on  their  and  each  of  their  parts  and  be- 
halves, into  all  and  singular  the  several  covenants,  pro- 
visoes, and  agreements  mentioned  and  contained  in  the 
several  contracts  so  entered  into  by  them  for  the  purchase 
of  their  respective  lot  or  lots  of  the  said  ground,  or  such 
of  the  said  covenants,  agreements,  and  provisoes  as  should 
be  then  necessary  and  be  in  existence. 

It  is  therefore  averred,  that  the  agreement  is  to  the  ef- 
fect stated  in  the  bill,  and  that  the  deed  in  the  Defend- 
ants' possession  contains  these  recitals  of  that  agreement 
for  the  sale  by  SkeweU  to  Morris,  and  also  a  covenant  by 
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1863.  Shawn  to  have  ingerted  in  the  deeds  which  he  migfai  af- 
terwards execute  oorenants  to  the  effect  of  the  said  eove* 
nanta  entered  into  in  the  said  agreement  Thes^  are 
statements  plainly  calling  to  the  notice  of  the  Defendants* 
that  there  was  in  their  possession  an  instrument  which 
clearly  referred  to  the  agreement  That  instrument  the 
Defendants  decline  to  produce.  I  cannot  force  them  to  do 
so ;  but  as  they  do  not,  I  must  take  the  statement  of  it  by 
the  Plaintiff  to  be  true,  for  the  Defendants  have  the  means 
of  disproving  it  if  it  were  not  so ;  but  they  do  not.  The 
Defendants'  case  then  stands  thus — there  has  been  on 
agreement  by  deed,  executed  by  ShefwM  to  MorriSy  and 
subsequently  a  sale  to  Jones;  and  the  deed  then  executed 
hy  Jones  recited  that  agreement,  and  contained  a  covenant 
by  Jones  with  SheweU  and  his  assigns  to  the  same  effect 
as  the  covenant  with  Morris,  which  was  contained  in  the 
original  agreement;  and  it  informed  Jones  that  no  convey- 
ance to  Morris  was  to  be  made  for  a  certain  tima  But 
then  it  is  said,  that  the  subsequent  deed  of  conveyance  by 
SheweU  to  Morris  prsetermitting  all  covenants,  SheweU 
must  be  taken,  as  between  him  and  Morris^  not  to  be 
bound  by  his  covenants  in  the  agreement.  I  cannot»  how- 
ever, say  that  the  equitable  effect  of  all  these  arrange- 
ments between  the  parties  is  gone,  because  of  the  legal 
machinery  for  carrying  them  into  execution;  the  transac- 
tion being  that  the  two  parties  having  entered  into  an 
agreement  that  certain  buildings  should  be  erected  in  a 
certain  way,  and  certain  other  things  done  in  another  way, 
and  there  being  afterwards  an  immediate  sale  of  part  of 
the  land  to  another  person,  the  original  vendor  procured 
the  party  to  whom  the  sale  was  made  to  enter  into  a  cove- 
nant with  him  and  his  assigns,  that  he  would  observe  the 
very  covenant  which  the  vendor  had  undertaken  to  ob- 
serve towards  Morris, 

I  think,  under  these  circumstances,  that  whatever  equi- 
table rights  existed  would  be  still  preserved  as  between 
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SheiOBtt  and  Morris,    But,  independently  of  that,  8ui^>06e        1863. 
the  case  stood  on  the  deed  of  conveyance  to  Jones  alone, 
the  case  would  then  be,  that  at  that  time  SheweU  was  the 
legal  owner  of  the  particular  property  agreed  to  be  sold 
to  Morris,  giving  exact  notice  to  Jones  of  the  position  in     •'•'*"»«»*• 
which  he  stood  with  Morris^  and  that  Jones  agreed,  with 
r^ard  to  this  property,  that  there  should  be  no  building 
upon  it  except  in  a  particular  manner.    If  it  stood  upon 
that  deed  alone,  would  it  not  be  precisely  like  the  case  of 
Whatman  v.  Otbson(a),  which  seems  t(»  be  an  answer  to 
the  argument,  that  a  party  has  no  remedy  here  unless  he 
has  also  at  law  upon  the  covenant?     In  that   case  a 
deed  was  executed  between  the  owner  of  land  and  pur- 
chasers of  different  lots,  by  which  they  covenanted  and 
agreed,  each  with  the  others  of  them,  that  they  would 
build  in  a  certain  specified  manner;  and  further,  that  none 
of  them  would  allow  his  premises  to  be  occupied  as  a  pub- 
lic house  or  for  certain  other  purposes.    The  title  on  both 
sides  was  derived  by  the  Plaintiff  and  the    Defendant 
through  several  persons  from  the  original  covenanting 
parties,  who  only  covenanted  with  one  another  and  not 
for  their  assigns;  but  the  Defendant,  having  notice  of  the 
covenant,  was  held  to  be  bound  by  it. 

It  was  argued  in  Whatman  v.  Oibaon  (a),  and  the  Vice- 
Chancellor  of  England  seems  to  have  acquiesced  in  the 
view,  that  the  covenant  did  not  run  with  the  land  for  the 
benefit  of  the  parties  then  before  him;  for  the  lands 
had  gone  through  several  hands  on  both  sides,  and  the 
Plaintiff  and  Defendant  derived  their  title  by  assign- 
ment from  different  persons  who  were  parties  to  the 
deed  of  covenant  The  Vice-chancellor  of  England,  dur- 
ing the  argument,  seems  to  have  inclined  against  the 
Plaintiff.      He    says,    "Fleming"   (the   original  owner) 

(a)  9  Sim.  196. 
r  2 
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1853.  **  contained  in  himself  both  the  Aiture  covenantors  and 
the  future  covenantees.  I  do  not  see  how  a  party 
can  covenant  with  himself;  besides^  the  Plaintiff  never 
executed  this  deed.  How,  then,  can  he  claim  relief 
Judgment  ^^^^j.  j^^'  When  he  comes  to  give  judgment,  the  Vice- 
Chancellor  says,  that  the  Defendant  ''admits,  by  his 
answer,  that  he  does  threaten  and  intend  to  use  the 
house  numbered  7  as  a  family  hotel  and  tavern.  There 
can  be  no  doubt,  therefore,  that  he  has  brought  himself 
within  the  words  6f  the  covenant  in  the  deed."  He  then 
observes,  that,  ''though  neither  the  conveyance  to  CuU 
nor  the  conveyance  to  Austin  (under  which  the  parties 
severally  claim)  has  been  produced" — (in  that  respect  it 
resembled  this  case), — "yet,"  he  proceeds,  "I  must  take 
it  as  a  fact,  that  those  deeds  recited  that  CuU  and  Austin 
had  executed  the  deed  of  February,  1799 ;  and  with  respect 
to  that  deed,  it  seems  to  me  that  the  matter  is  to  be  consi- 
dered in  this  Court,  not  merely  with  reference  to  the  form 
in  which  the  covenants  are  expressed,  but  also  with  refer* 
ence  to  what  is  contained  in  the  preliminaiy  part  of  the 
deed,  namely,  that  Fleming  had  determined,  and  proposed 
and  did  thereby  expressly  declare,  that  it  should  be  a  gene- 
ral and  indispensable  condition  of  the  sale  of  all  or  any 
part  of  the  land  intended  to  form  the  row,  that  the  several 
proprietors  of  such  land,  respectively,  for  the  time  being, 
should  observe  and  abide  by  the  several  stipidations  and 
regulations  thereinafter  contained  or  expressed  in  regard 
to  the  several  houses  to  be  erected  thereon,  and  in  aU  other 

particulars.    Then  follow  the  stipulations One  of 

them  is,  that  none  of  the  proprietors  of  any  of  the  several 
lots  or  parcels  of  land  intended  to  form  the  row  shall,  at  any 
any  time  or  times,  .  .  .  on  any  ofthe  several  lots  or  parcels 
of  land  which  shall  be  to  them  respectively  belonging  for  the 
time  being"  use  the  trade  or  business  of  a  tavern  or  ale 
housekeeper.  Then  he  says,  "it  is  quite  clear  that  all 
parties  who  executed  this  deed  were  bound  by  it;  and 
the  only  question  is,  whether,  there  being  an  agreement, 
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all  persons  who  come  in  as  devisees  or  assignees  under  iq^^. 
those  who  took  with  notice  of  the  deed,  are  not  bound  by 
it?  I  see  no  reason  why  such  an  agreement  should  not  be 
binding  in  eqtiity  on  the  parties  so  coming  in  with  notice. 
Each  proprietor  is  manifestly  interested  in  having  all  the  •M^w«^ 
neighbouring  houses  used  in  such  a  way  as  to  preserve  the 
general  uniformity  and  respectability  of  the  row,  and  con- 
sequently in  preventing  any  of  the  houses  from  being 
converted  into  shops  or  taverns."  Therefore,  taking  the 
deed  between  Jones  and  Sheweil  alone,  these  two  parties, 
having  clearly  agreed  with  each  other  that  the  property 
should  be  laid  out  in  a  particular  way,  all  those  who  come 
in  under  them  are  bound  in  equity  by  their  covenants,  if 
they  had  notice  of  them. 

Mr.  Elderton'a  objection  remains.  He  says,  that  Shewdl 
himself  could  not  come  here  for  this  relief,  because  he  did 
not  perform  the  agreement  on  his  part  ShewdTa  agree- 
ment was,  that  he  would  procure  Morris  to  enter  into  cer- 
tain covenants.  I  think,  however,  that  this  question  has 
not  been  fiurly  raised  in  this  case.  No  doubt  there  are  no 
such  covenants  as  were  agreed  upon  in  the  conveyance  to 
Morris;  but  the  Defendants  were  bound  to  state,  if  they 
intended  so  to  insist,  that  Jones  never  had  in  any  other 
form  such  covenants  as  Shetudl  agreed  to  procure  for 
him.  It  may  at  this  moment  be  possible,  that,  among 
other  papers  in  the  Defendants'  possession,  there  may  be  a 
deed  in  which  Morris  has  covenanted  with  Jones  to  the 
same  effect  as  was  stipulated  in  the  agreement.  I  think, 
therefore,  that  the  Defendants  are  not  now  entitled  at 
the  bar  to  insist  upon  that  objection,  in  order  to  prevent 
the  parties  who  come  in  under  /S%etifeB  having  the  relief  to 
which  ShewM  himself  would  have  been  entitled,  because 
the  point  has  never  been  properly  raised  against  them.  The 
real  difficulty  which  I  have  felt  is,  as  to  the  delay  which 
has  occurred.  As  to  the  words  of  the  covenant,  I  have  none. 
The  delay  is  not  by  any  means  satisfactorily  explained. 
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and  if  it  were  not  for  the  peculiar  course  of  condact  taken 
by  the  Defendants,  and  the  certainty  that  they  were  act- 
ing with  the  full  knowledge,  that,  from  the  first  moment 
when  the  Plaintiff  knew  that  the  covenant  was  about  to 
be  infringed,  he  intended  to  assert  his  rights,  and  that 
they  spent  every  farthing  which  they  have  laid  out  with 
that  knowledge ;  and  if  it  were  not  also  for  the  fact  that 
they  had  in  their  own  possession  the  very  measure  of  their 
rights,  I  should  have  said  that  the  delay  which  has  taken 
place  would  have  prevented  the  Plaintiff  from  obtaining 
relief  by  this  interlocutory  proceeding;  and  if  the  Defend- 
ants had  given  an  undertaking  to  abide  by  the  order  of 
the  Court  at  the  hearing,  I  should  not  have  done  any- 
thing until  that  time. 

His  Honour  recapitulated  the  circumstances  which  had 
occurred  relative  to  the  building,  and  the  delay  in  suing^ 
observing  that  the  Plaintiff's  delay  was  partly  excused  by 
the  difficulty  of  obtaining  information  concerning  the  co- 
venants, which  the  Defendants  could  have  supplied  but 
would  not,  and  concluded  by  making  an  order  granting 
an  injunction,  prefaced  by  a  declaration  to  the  following 
effect:-— 


Minute  of 
Order, 


Order  that  the  Defendants  declining  to  abide  by  such 
order  as  the  Court  may  make  at  the  hearing  of  the  cause, 
with  reference  to  the  removal  of  the  building  erected  or 
to  be  erected  in  front  of  a  line  extending  33  feet  6  inches, 
running  northwards  from  and  in  continuation  of  the  front 
of  the  Plaintiff's  house,  or  any  part  of  such  building,  be 
restrained  from  proceeding  with  or  erecting  any  building 
in  front  of  such  line. 


^  7v^'     y^^ 
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BOYSE  V,  ROSSBOROUGH. 


Dec,  6th. 


XhIS  cause  came  on  to  be  heard  upon  a  general  demur-  ^1^*^^/^ 

rer  for  want  of  equity.    The  material  atatements  in  the  the  Heir  at 

_  ,_-  ^  „  tie  Smi  of  a 

Diu  were  as  follows: —  -   • 


Deviate  of  the 
lepal  Estate^ 
Origin  <^  ike 
Juriedietiom — 
Afferment  t^ftke 
D^endanft 
Claim. 


A  bill  can  be 
maintained  by 


Ccemr  Coldough  died  on  the  23rd  of  August,  1842,  leav- 
in£  the  Plaintiff,  his  widow,  survivinG:  him.  At  the  time 
of  his  death  he  was  seised  of  considerable  real  estate  in 
Ireland^  and  he  was  also  seised  of  a  mansion-house,  land, 
and  premises,  called  Boteler  Housey  in  the  county  of  Qlou-  f  deriaee  of  the 

«  i^s^  estate  in 

cesieTy  for  an  estate  of  inheritance  in  fee  simple,  and  he  real  property, 
was  possessed  of  personal  estate  to  a  considerable  amount  Xs^ Jn,%Mbe 

pnrpoBc  of  ei- 

CcBsar  Colclough,  when  he  was  of  sound  and  disposing  ^J{}"^5s?Sie 
mind,  memory,  and  understanding,  duly  made  and  signed  testator's  heir- 

-.    ,  .„         ,  ,        1    t      /»!      /.  A  -T^^r^     at-law, although 

his  last  will  and  testament,  dated  the  otn  of  August,  1842,  the  heir  has 
and  executed  and  attested  as  by  law  required ;  and  he  there-  ticm  of  eject^' 

nent  against 
the  devisee. 
PreTionsly  to  the  Statute  of  Frauds  the  Court  of  Chancery  frequently  took  upon  itself  to  determine 
the  validity  of  wills  by  inquiry  before  some  of  the  Masters  of  the  Court,  a  practice  which  has  ceased 
since  the  case  of  Kerrick  t.  BfYU»6y,  7  Bn.  P.  C.  437,  A.D.  1727. 

But,  as  early  as  the  time  of  James  the  First,  it  appears  to  hare  been  considered  that  the  proper 
mode  of  trying  the  validity  or  invalidity  of  a  will  of  real  estate,  was  by  a  trial  at  law,  the  Court  of 
Chancery  reserving  power  to  deal  with  the  case  as  justice  might  require. 

The  proceeding  in  equity  to  establish  a  will  against  the  heir  differs  veiy  much  from  assisting  to 
tzy  its  validity  or  invalidity,  either  by  removing  the  obstacle  of  an  outstanding  term,  in  which  case 
the  trial  at  law  would  be  by  ejectment,  or  by  perpetuating  testimony  conceminff  the  will;  because, 
by  a  decree  establishing  the  will,  the  heir-at-kw  is  so  bound  that  a  perpetual  mjunction  would  be 
granted  against  him,  if  after  such  decree  he  should  attempt  to  impeach  the  wilL 

The  origin  of  this  jurisdiction  is  obscure;  but,  on  principle,  it  cannot  arise  from  the  fitct  of  the 
devise  being  upon  trust,  for  that  can  make  no  difference  to  the  heir;  or  because  the  Court  experiences 
a  difficulty,  for  then,  in  all  other  cases  of  difficulty  occurring  under  deeds,  there  would  be  the 
same  jurisdiction. 

Nor  can  it  be  for  the  protection  of  trustees,  because  the  jurisdiction  exists  where  there  is  no  trust, 
but  only  the  obstacle  of  an  outstanding  legal  estate,  which  prevents  an  action  at  law. 

But  upon  principle  and  authority  there  is  an  inherent  equity  on  the  part  of  the  devisee,  whether 
legal  or  equitable,  arising  from  the  mere  fiict  of  the  devise,  to  have  the  will  established  against  the 
heir. 

An  avennent  in  such  a  bill,  that^.  claims  to  be  heir  of  the  testator,  supported  by  a  statement  that 
he  has  sned  in  that  character  in  Ireland^  and  succeeded,  is  sufficient 

That  the  legal  estate  has  been  conveyed  by  the  Plaintiff  to  his  own  trustee  since  the  testator's 
death  cannot  give  any  equity  to  sustain  such  a  bill. 
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1868.  by  gave  and  devised  all  and  singular  his  real  and  personal 
estate  to  the  Plaintiff  Jane  Stratford  BoysCy  now  the  wife 
of  Thomas  Boyse^  her  heirs,  executors,  administrators,  and 
assigns,  to  and  for  her  and  their  own  absolute  use  and  be- 
nefit, and  appointed  her  executrix  of  his  said  wilL 

The  testator  did  not  revoke  or  alter  his  said  will;  and 
on  the  12th  of  September,  1842,  the  Plaintiff  proved  the 
same  in  the  Prerogative  Court  of  Canterbury^  and  she 
possessed  herself  of  the  testator's  personal  estate. 

On  the  6th  of  January,  1846,  the  Plaintiff  intermar- 
ried with  her  present  husband  Thomas  Boyae. 

By  the  settlement  made  upon  her  marriage,  which  was 
dated  the  6th  of  January,  1846,  and  was  duly  made  and 
executed  between  and  by  the  plaintiff  of  the  first  part;  the 
said  Thomas  Boyse  of  the  second  part ;  and  Thomas  This- 
Uethwayte,  since  deceased,  and  the  Defendants  TJunnas 
Thisdethwayte  the  younger  and  Anthony  Morris  Storer  of 
the  third  part;  the  Plaintiff,  with  the  consent  of  the  stdd 
Thomas  Boyse,  conveyed  to  the  said  Thomas  Thistlethwaytey 
Thomas  Thistlethwayte  the  younger,  and  Anthony  Morris 
Storer,  their  heirs  and  assigns,  the  said  mansion-house, 
land,  and  premises,  called  Boteler  House,  with  the  appur- 
tenances, to  hold  the  same  after  the  solemnisation  of  the 
Plaintiff's  then  intended  marriage,  to  such  uses  and  in 
such  manner  as  the  Plaintiff,  by  any  deed  or  by  her  will, 
should  notwithstanding  her  coverture  appoint;  and  in  de- 
fault of  and  subject  to  such  appointment,  to  the  use  of  the 
said  Thomas  Thisdethvxiyte,  Thomas  Thistlethwayte  the 
younger,  and  Anthony  Morris  Storer,  their  executors,  ad- 
ministrators, and  assigns,  during  the  joipt  lives  of  the 
Plaintiff  and  the  said  Thonuxs  Boyse,  upon  trust  to  pay  the 
rents  and  profits  of  the  said  premises  to  the  Plaintiff  for 
her  separate  use;  and  at  the  death  of  the  said  Thomas 
Boyse,  in  case  he  should  die  before  the  Plaintiff,  to  the 
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use  of  the  Plaintiff,  her  heirs  and  assigns,  for  eyer;  but        la^d. 
if  the  Plaintiff  should  die  in  the  lifetime  of  the  said  Thxh 
maa  Bayae,  then,  after  the  death  of  the  Plaintiff,  to  the 
use  of  the  person  or  persons  who  at  her  death  should  an- 
swer the  description  of  her  heir  or  heirs-at-law,  and  the      ^*«***«»'- 
heirs  and  assigns  of  such  person  or  person& 

The  Defendant  Mary  Qrey  Wentvxyrth  Roseixyrough, 
the  wife  of  the  Defendant  John  Thomas  Rosabarortghf 
was,  before  her  marriage  with  him,  called  Ma/ry  Qrey 
Wentworth  Coldougk  The  Defendants  John  ThorruM 
Raesharough  and  Ma/ry  Qrey  Wentworth  his  wife  allege, 
that  the  said  Mary  Grey  Wentworth  Roaeborough  was,  at 
the  time  of  the  death  of  the  said  Cceaar  Goldough,  the  tes- 
tator, and  that  she  is  now  the  heiress-at-Iaw  of  the  said 
CcBsar  Ccldough,  the  testator,  and  thej  make  out  such 
heirship  in  manner  following: — 

The  Defendants  John  Thomas  RosAorongh  and  Mary 
Qrey  Wentworth  his  wife  allege,  as  the  fact  is,  that  Ccesar 
Coldaugh,  the  testator,  was  the  eldest  son  and  only  surriy- 
ing  issue  of  Vesey  Golctough^  commonly  called  Sir  Veeey 
Coldough;  and  that  the  said  Sir  Vesey  Coldough  was  the 
eldest  son  and  only  surviying  issue  of  Vesey  Golclough,  the 
grandfather;  and  that  the  next  eldest  brother  of  Vesey 
Coldough  the  grandfather  was  Adam  Coldough;  and  that 
the  said  Adam  Coldough  had  a  son  named  Cmsar  Cot- 
dough,  and  called  Ccesar  Coldough  the  barrister;  and  the 
said  Defendants  allege,  that  Cossar  Coldough  the  barrister 
was  married  to  Susannah  Leach,  and  died  in  the  year 
1822,  leaying  two  daughters,  namely,  Louisa  Ponsonby 
Coldough,  who  died  before  the  testator  Ccesar  Coldough, 
unmarried,  and  the  said  Mary  Gr(.y  Wentworth  Ross- 
borough;  and  the  said  John  Thomas  Rossborough  and  Mary 
Qrey  Wentworth  his  wife  allege,  that,  at  the  death  of  Cce- 
sar Coldough  the  testator,  the  Defendant  Mary  Orey  Went" 

o2 
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185a  ^  worth  Rossborotiffh  was  the  heiress-at-law  of  the  said  CcBsar 
CdcUmgh  the  barrister;  and  they  allege,  as  the  fact  is^ 
that  the  said  Cossar  Colclouffh  the  barrister,  if  then  liying, 
would  have  been  the  heir-at-law  of  the  said  CcBsar  Coir- 
dough  the  testator. 

In  the  month  of  September,  1849,  the  Defendants  John 
Thomas  Rossborottgh  and  Mary  Orey  Wentworth  his  wife 
filed  their  bill  in  the  Court  of  Chancery  in  Ireland^  against 
the  Plaintiff  and  the  said  ThomoB  Boyae,  thereby  stating 
the  will  of  the  said  Ccesar  Coldough  the  testator,  and  al- 
leging that  the  said  Mary  Orey  Wentworth  RosAorough 
was  the  heiress-at-law  of  Cceaar  Coldough  the  testator; 
and  stating  and  alleging  various  matters  for  the  purpose 
of  shewing  that  the  said  will  had  been  obtained  by  means 
of  improper  and  undue  influence  exercised  by  the  Plain- 
tiff over  the  said  Ccesar  Coldough  the  testator;  and  charg- 
ing that  the  said  Ccesar  Coldough  the  testator  was  not 
aware  of  the  effect  of  the  said  will,  and  that  he  was  not, 
at  the  time  of  making  the  same,  of  sound  and  disposing 
mind  and  understanding,  and  was  not  possessed  of  suffi- 
cient bodily  health  and  firmness,  of  his  own  unbiassed  judg- 
ment, and  with  clear  intellect,  to  settle  his  worldly  affairs; 
and  charging  that  the  said  will  was  wholly  void  by  reason 
of  the  mental  incapacity  and  unsoundness  of  mind  of 
C(B8ar  Coldough  the  testator,  and  also  by  reason  of  the 
undue  and  improper  influence  and  control  exercised  over 
him  before  and  at  the  time  of  the  execution  of  the  said 
will;  and  charging,  that,  the  said  Ccesar  Coldough  having 
died  intestate,  the  said  Mary  Orey  Wentworth  Rossborough, 
as^his  heiress-at-rlaw,  andt/b&n  Thomas  Rossborovgh,  as  her 
husband,  were  entitled  to  the  real  estates  of  the  said  Ccesar 
Coldough;  and  praying  that  the  said  will  of  the  6th  of 
August,  1 842,  might  be  set  aside  and  declared  void,  and 
delivered  up  to  be  cancelled ;  and  that,  if  the  Court  should 
think  fit,    an  issue  might  be  directed  to  the  county  of 
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fFexford,  to  try  the  validity  of  the  said  will,  or  that  the  is^a 
said  John  Thomas  BosAorough  and  Mary  Orey  Wentwarth  g^^^ 
his  wife  might  be  at  liberty  to  proceed  at  law  by  eject-  •• 

menty  for  the  recovery  of  the  estates  devised  by  the  said 
will,  and  for  further  relief 

The  Plaintiff  and  her  husband  put  in  their  answer  to 
the  said  bill,  and  witnesses  were  examined  on  both  sides 
in  the  cause;  and  on  the  31st  of  January,  1852,  an  or- 
der was  made  in  the  cause  directing  that  an  issue  should 
be  tried  before  a  jury  of  the  county  of  Wexford,  whether 
the  paper  writing,  dated  the  6th  of  August,  1842,  was  or 
was  not  the  last  will  and  testament  of  the  said  Ccesar  Col' 
dough  the  testator. 

The  issue  was  tried  accordingly,  and  resulted  in  a 
verdict  against  the  said  will;  the  Plaintiff  and  her  hus- 
band applied  to  the  Court  of  Chancery  in  Ireland,  for  a 
new  trial  of  the  said  issue,  on  various  grounds,  which  ap- 
plication was  refused ;  and  a  decree  was  made  in  the  said 
cause  declaring  the  invalidity  of  the  said  will  of  the  6th 
of  August,  1842. 

The  statements  and  charges  introduced  into  the  said 
bill  filed  in  the  Court  of  Chancery  in  Ireland,  for  the 
purpose  of  shewing  the  invalidity  of  the  said  will,  were 
and  are  untrue;  and  the  Plaintiff  is  advised  that  the  or- 
der of  the  same  Court  refusing  a  new  trial  of  the  said  is- 
sue, and  the  decree  of  the  same  Court  declaring  the  inva- 
lidity of  the  said  will,  were  and  are  erroneous;  and  the 
Plaintiff  has  appealed  from  such  order  and  decree  to  the 
House  of  Lords. 

The  bill  then  stated  that  the  Plaintiff  was  in  possession 
of  the  said  mansion-house,  land,  and  premises,  called 
Bolder  House,  or  in  receipt  of  the  rents  and  profits  there- 
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1863.  ^f  >  ^^^  ^^^^  ^^^  ^^  ^^  ^  possession  of  tbe  personal 
property  of  Ccemr  Coldough  the  testator,  bequeathed  by 
his  will;  and  that  no  attempt  had  been  made  to  impeach 
the  said  will,  so  far  as  related  to  the  personal  estate  of  the 
StatemenL  ^^^  testator.  That  the  Defendants  John  Thomas  Bosdnh 
rough  and  Mary  Orey  Wentwoiih  his  wife  alleged,  that  the 
said  will  of  the  6th  of  August,  1842,  was  invalid  with  re- 
gard to  the  mansion-house,  land,  and  premises  of  Botder 
House  aforesaid,  which  was  the  only  real  estate  in  Eng- 
land  of  which  CcBsar  Coldough  the  testator  was  seised; 
and  that  the  said  Defendants  alleged  that  the  said  Ccesar 
Coldough  the  testator  died  intestate  as  to  the  said  man- 
sion-house, land,  and  premises;  and  that  the  said  Mary 
Orey  Wentworth  Rosdwrough  was  entitled  to  the  same  as 
his  heiress-at-law,  and  that  they  claimed  the  same  accord- 
ingly; but  that  they  refused  to  take  any  proceedings  in  the 
Courts  of  this  country  for  the  purpose  of  determining  the 
validity  or  invalidity  of  the  said  will,  or  of  obtaining  pos- 
session of  the  said  mansion-house,  land,  and  premises: 
and  that  they  desired  and  intended  to  delay  such  proceed- 
ings until  the  witnesses,  by  which  the  Plaintiff  might  es- 
tablish the  validity  of  the  said  will,  many  of  whom  were 
advanced  in  age,  should  have  died  or  removed  from  the 
country,  in  order  that  the  Plaintiff  might  be  deprived  of 
the  benefit  of  such  testimony. 

The  bill  further  stated,  that  the  Defendants  Thomas 
ThisUethwayte  and  Anthony  Morris  Storer  were  the  sur- 
viving trustees  of  the  said  indenture  of  settlement  of  the 
6th  of  January,  1846;  and  that  they  were  unable,  by  rea- 
son of  the  claims  made  by  the  said  John  Thomas  Rosdnh 
rough  and  Mary  Orey  Wentworth  his  wife  as  aforesaid,  to 
execute  or  act  in  the  trusts  of  the  said  indenture  of  the 
6th  of  January,  1846;  and  that  they  required  the  said 
will  of  the  said  Ccesar  Coldough  to  be  established,  and  the 
title  of  the  Plaintiff  as  his  devisee  to  be  confirmed. 
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The  bill  contaiiied  the  usual  chaige  of  the  possession  of  1863. 
material  documents  by  the  Defendants  Rossbarough  and 
'wife;  and  it  prayed,  that  the  said  will  of  Ocemr  CMough 
the  testator,  dated  the  6th  of  August,  1842,  might  be  es- 
tablished; and  that  it  might  be  declared,  that  the  man- 
non<-house,  land,  and  premises,  called  Bolder  Hofusdy  pass- 
ed under  and  were  devised  by  the  said  will,  and  were 
subject  to  the  said  indenture  of  settlement  of  the  6th  of 
January,  1846:  that,  if  the  Court  should  think  fit,  an  is- 
sue might  be  directed  to  try  the  validity  of  the  said  will: 
and  that,  for  the  purpose  of  such  issue,  and  for  the  es- 
tablishing of  the  said  will,  all  proper  and  usual  directions 
might  be  given. 

To  this  bill,  Mary  Orey  Wentworth  Rostborough  and  her 
husband  demurred  for  want  of  equity. 


Mr.  J.  RiLsaeU,  Q.C.,  Mr.  Yownge,  and  Mr.  /.  V.  Prior  for  AmumenL 
the  demurrer. — ^This  Court  has  no  jurisdiction  to  establish 
a  will  against  the  heir  at  the  suit  of  a  mere  legal  devisee, 
who  has  no  equitable  title  or  interest  in  the  property  un- 
der the  wilL  The  l^gal  devisee  has  no  right  to  prevent 
the  heir  bringing  ejectment,  and  to  force  him  to  take  this 
particular  mode  of  trying  his  right:  Jones  v.  Jones  (a). 
The  allegation,  that  the  Defendant  is  in  possession  and 
is  taking  the  chance  of  the  witnesses  dying,  is  only  a 
foundation  for  a  bill  to  perpetuate  testimony.  The  bill 
contains  no  positive  averment  that  the  Defendant  is 
heiress-at-law  of  the  testator,  but  only  that  the  Defend- 
ant so  alleges,  which  is  too  vague.  The  question  of  the 
validity  of  the  will  is  concluded  by  the  proceedings  in 
IrekmcL 

The  SolicitOT'Oeneralj  Mr.  jRoft,  Q.  C,  and  Mr.  Cairns  for 
the  bill — ^For  a  long  period  the  Court  of  Chancery  allowed 

(a)3Mer.  161. 
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1853.        bills  of  this  kind  to  be  filed  against  the  heir,  because  of 

^^^^         the  peculiar  practice  at  law,  which  permitted  him  to  bring 

«•  numerous  successive  actions  of  ejectment,  notwithstand- 

.R088BOROUOH.  .  .  ,.  .       , .  1    IP    1  1 

mg  previous  verdicts  against  him,  and  afforded  no  means 

Arffufnent.  ^^  trying  the  question  once  for  all.  In  many  of  these 
suits,  no  doubt,  there  was  some  other  element  of  equitable 
jurisdiction,  but  there  are  old  precedents  in  which  there 
was  none.  Lord  Chancellor  Cottenham,  in  Orove  v.  Bas- 
tard (a),  recognised  distinctly  the  right  of  the  Court  to  en- 
tertain a  suit  like  the  present;  and  the  will  in  that  case 
being  objectionable,  he  required  the  legal  devisees  to  file 
a  bill  to  establish  the  will  against  the  heir.  [Mr.  Rasch, 
amicus  curias,  informed  the  Court,  that  the  biU  so  filed 
was  simply  a  bill  by  the  legal  devisees.  The  cestui 
que  trusts  were  not  parties  to  the  bill;  and  it  only  pray- 
*  ed  that  the  will  might  be  established  against  the  heir.] 
The  suit  instituted  by  Lord  GoUenham's  direction  was 
contested  before  Vice-Chancellor  Knight  Bruce^  who  di- 
rected an  issue;  and  it  came  on,  upon  further  directions, 
before  Vice  Chancellor  Parker^  on  the  11th  of  November, 
1851,  Orove  v.  Young  (b);  and,  on  that  day,  his  Honour 
made  a  decree,  declaring  the  will  of  .the  testator  in  the 
cause  well  proved,  ''  and  that  the  same  ought  to  be  estab- 
lished and  carried  into  execution,''  and  ordered  and  de- 
clared the  same  accordingly. — Reg.  Lib.  1851,  A.  103. 
Lord  Eldon,  in  Bootie  v.  BlundeU  (c),  says,  that  the  effect 
of  such  suits  upon  the  heir  was,  that,  if  the  will  should  be 
once  established  against  him,  he  could  never  claim  the  de- 
vised property  again;  that  is,  that  the  foundation  of  such 
bills  was  the  necessity  of  having  the  question  decided  once 
for  all,  and,  therefore,  it  was  not  necessary  to  wait  until 
there  had  been  numerous  actions  of  ejectment  before  in- 
stituting such  a  suit;  but,  in  return  for  this  advantage  to 
the  devisee,  the  Court  of  Chancery  imposes  upom  him  the 
obligation  of  submitting  all  his  witnesses  to  examination. 

(a)  2  Ph.  619.  (6)  5  De  G.  &  S.  38.  (c)  19  Ves.  602.    ^ 
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[The  Vics-Chancsllor. — ^In  the  case  of  a  bond-debt,  set-  1853. 
tied  upon  trusts,  you  could  not  bring  the  obligor  disputing 
the  bond  to  try  his  right  here.]  No;  that  proves  that 
there  must  be  an  original  jurisdiction  in  the  case  of  wills. 
If  the  Court  of  Chancery  acquired  jurisdiction  only  by  ^^^ 
reason  of  the  trusts,  it  might,  in  like  cases,  decide  on  the 
validity  of  any  legal  instrument  in  the  course  of  trying 
such  equitable  rights.  Bemey  v.  Eyre  (a)  was  a  suit  to 
establish  a  legal  devise  against  the  heir.  So,  in  Scoones  v. 
MoreU  (V),  a  similar  suit  appears  to  have  been  sustained 
by  a  legal  devisee.  [The  Vice-Chancellob  sent  for  the 
Reg.  Lib.  1834,  B.  2;  from  which  it  appeared  that  the  de- 
cree in  that  case  contained  a  direction  that  the  trusts  of 
the  will  should  be  carried  into  execution.] 

If  the  Plaintiff  have  a  right  to  institute  a  suit  in  Chan- 
cery in  respect  of  any  equitable  interest  which  she  may 
have  in  the  property,  there  can  be  no  question  as  to  her 
right  to  have  the  will  estabUshed  against  the  heir.  But  here 
she  has  such  right,  because  of  her  equitable  interest  under 
the  settlement,  and  the  will  forms  a  part  of  her  equitable 
title.  If  the  trusts  were  declared  by  the  will,  of  course  there 
would  be  jurisdiction,  but  there  is  no  privity  between  the 
heir  and  the  cestui  que  trust.  The  trusts  in  no  way  affect 
the  heir,  and  in  principle  an  equitable  devisee  can  have  no 
more  right  to  sue  the  heir  than  an  equitable  assign  of  a  le- 
gal devisee.  An  equitable  devisee  has  no  better  mode  of  rais- 
ing the  question  at  law  than  a  legal  devisee.  In  either  case, 
there  is  the  same  imperfection  in  the  means  of  raising  and 
trying  the  issue.  Therefore,  if  the  Plaintiff  must  have 
an  equitable  title,  it  is  enough  to  shew  that  she  has  such 
a  title  acquired  since  the  will  The  objection  is  to  the 
Plaintiff  as  a  suitor,  and  is  removed  directly  it  is  proved 
that  she  belongs  to  the  class  of  persons  who  are  entitled 
to  equitable  relief  If  the  jurisdiction  arises  only  from 
the  fact  that  the  trusts  sought  to  be  administered  are  de- 

(a)  3  Atk.  386.  (6)  1  Beav.  253. 
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1853.        clared  by  an  instrument  the  legal  validity  of  which  is  im- 

""T^^    ^     peached,  then  it  would  exist  in  the  case  of  other  instru- 

V.  ments  as  well  as  wills,  for  instance,  in  the  case  of  a  disen* 

_!L  '  tailing  deed  declaring  trusts,  the  l^gal  validity  of  which  is 
Argument     disputed  by  the  heir  in  taiL 

As  to  the  allegation  of  the  Defendant's  title,  it  is  suf- 
ficient for  the  purpose  of  the  suit.  It  is  not  necessary 
for  the  Plaintiff  to  prove  that  the  Defendant  is  the 
heir.  There  never  is  an  inquiry  directed  at  the  hearing 
whether  the  Defendant  to  such  a  suit  is  the  testator's 
heir.  In  Mitford  on  Pleading,  p.  53,  it  is  laid  down  that 
a  bill  to  perpetuate  testimony  ^'should  state  that  the 
Defendant  has,  or  that  he  pretends  to  have,  or  that  he 
claims,  an  interest  to  contest  the  title  of  the  Plaintiff;'' 
and  in  p.  1 60,  "  The  Plaintiff  must,  by  his  bill,  shew  some 
claim  of  interest  in  the  Defendant  in  the  subject  of  the 
suit,  which  can  make  him  liable  to  the  Plaintiff's  de- 
mands." The  Defendant  cannot  claim  to  be  heir  and  at 
the  same  time  object  that  she  is  not  the  person  to  try  the 
issue;  nor  could  more  than  one  such  claimant  be  made  a 
party  to  this  bilL 

The  proceedings  in  Ireland  do  not  affect  this  suit 

The  Vicb-Chajncbllor. — They  could  not  be  pleaded  in 
bar  to  this  bilL 

Mr.  RusseU,  Q.  C,  in  reply,  referred  to  the  forms  of  decrees 
in  these  suits  given  in  Seton  on  Decrees,  p.  82,  all  of  which 
contain  a  direction  that  the  trusts  of  the  will  should  be  per- 
formed. [The  ViCB-CnAUCBLLoa — ^Those  are  some  forms; 
but  there  are  undoubtedly  some  others  which  differ  from 
them  in  that  respect]  The  Court  had  not,  until  lately, 
the  power  of  making  a  merely  declaratory  decree.  [The 
Vioe-Chancbllor. — Lord  CoUenJvam,  in  Orom  v.  Bas" 
ta/rd{a),  says,  that  the  Court  had  such  power  "in  effect" 

(a)  2  Ph.  622. 
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in  this  case.]  As  to  the  statement  of  the  Defendant's  char- 
acter, Vice-Chancellor  ShadweU,  in  HaTnmond  v.  Jfes- 
8enger(a)y  says,  that  ''a  statement  that  a  party  alleges  a 
thing  to  be  so  and  so,  cannot  be  considered  a  positive  state* 
ment  that  the  thing  is  so  and  so.''  [The  Yicb-Chahcellob 
referred  to  DaUon  y.  I£ayter(b),  where  a  charge,  that  a  De- 
fendant had  no  interest  under  certain  deeds,  but  that  he 
made  some  daim  to  be  interested  in  the  estates  which 
were  the  subject  of  the  suit,  the  nature  of  which  claim  he 
ought  to  set  forth,  was  held  to  be  sufficient  to  prevent  a 
demurrer  by  him  (c).] 

The  Vicb-Chanckllob  reserved  his  judgment 


186a. 


Arffument, 


Vics-Changsllob  Sib  W.  Paob  Wood: — 

The  bill  in  this  case  is  filed  by  a  lady  of  the  name  of 
Jane  Stratford  Boyse,  setting  forth  the  will  of  Ccesar  Col- 
doughy  under  which  she  is  the  devisee  in  fee  of  his  real 
estate;  and  stating,  that  subsequently  to  his  death  she,  up- 
on her  marriage  with  her  present  husband,  executed  a 
settlement,  by  which  the  property  which  she  took  by  that 
devise  was  conveyed  in  fee  simple  to  certain  trustees,  who 
are  named  as  Defendants  in  the  bill,  in  trust,  among  other 
things,  for  her  separate  use,  with  other  ultimate  trusts; 
and  further  stating,  that  a  person  claiming  to  be  heir-at 
law  of  the  testator  has  taken  proceedings  in  Ireland^  for 
the  purpose  of  affecting  the  validity  of  this  will,  by  a  bill 
filed  in  the  Court  of  Chancery  in  Irdand;  and  that  an 
issue  has  been  directed  under  these  proceedings  in  Ireland^ 
and  that  the  result  of  that  issue  has  been  a  verdict  against 
the  will  and  in  favour  of  the  heir,  with  respect  to  the  pro- 
perty there  in  question, — the  Irish  estates, — and  that  a 
new  trial  has  been  moved  for  by  the  Plaintiff,  which  has 

(a)  9  Sim.  335.  (h)  7  Beav.  313. 

{c)  See  also  Plumbe  v.  Plumcy  4  Y.  &  C,  £xch.,  3l5. 


Dee.  6th. 
JudffmetU. 
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1853.        been  refused;  and  that  there  is  an  appeal  from  the  order 

"    \  refiising  the  new  trial,  and  from  the  decree  of  the  Courts 

V.  which  declared  the  invalidity  of  the  will,  and  that  such 

—      *  appeal  is  now  pending  in  the  House  of  Lords.    The  biU 

JudgmenL     ^^^^  proceeds  to  state  that  the  trustees,  in  consequence  of 

the  claim  set  up  hj  the  heir>at-law,  are  unable  to  act  in 

the  trusts  of  the  indenture  of  settlement,  and  prays  that 

the  will  may  be  established,  and  for  a  declaration  that  the 

property  comprised  in  the  indenture  of  settlement  is  now 

properly  subject  to  the  trusts  of  that  indenture. 

A  general  demurrer  has  been  put  in  to  this  bill  by  the 
heiress-at-law  of  the  testator,  who  is  one  of  the  Defendants ; 
and  this  demurrer  has  been  rested  chiefly,  on  the  part  of 
the  Defendant  demurring,  on  the  ground,  that  a  bill  will 
not  lie  in  this  Court  for  the  purpose  of  establishing  the 
will  of  a  testator  at  the  instance  of  a  party  who  takes  the 
legal  estate  under  the  devise. 

Other  questions,  independent  of  that,  have  been  sug- 
gested in  argument  on  the  part  of  the  Plaintiff  in  sup- 
'  porting  the  bilL  Those  other  questions  I  will  refer  to 
presently;  but  I  confess  that  I  should  have  found  con- 
siderable difficulty  in  supporting  the  bill  upon  the  other 
grounds  that  have  been  so  suggested.  Therefore,  it  has 
become  necessary  for  me  to  consider  the  general  question, 
whether  or  not  a  bill  can  be  maintained  by  a  party  taking 
the  legal  estate  by  devise,  for  the  purpose  of  establishing 
the  will  against  the  testator's  heir-at-law.  In  making  this 
inquiry,  I  have  found  it  necessary  to  go  back  to  a  great 
number  of  the  earlier  authorities,  and  I  have  had  consi- 
derable difficulty  in  obtaining  any  very  clear  light  on  the 
subject  as  to  the  origin  of  the  jurisdiction  in  establishing  a 
will  in  any  case  against  the  heir-at-law.  As  far  as  I  can 
at  all  trace  it  back,  this  jurisdiction  seems  to  have  arisen 
in  soma  measure  originally  from  the  necessity  of  trying 
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all  questions  on  devises,  except  on  devises  of  customary  es-  1853. 
tate  in  this  Court;  because,  previously  to  the  Statute  of 
Devises  (a),  unless  the  lands  were  devisable  by  custom, 
the  devise  could  only  take  effect  by  means  of  a  feoffment 
to  the  uses  of  the  testator's  will,  and  the  question  then  •^«**''«»^ 
would  necessarily,  in  all  cases,  bring  the  parties  entitled 
by  devise  and  the  heir-at-law  into  conflict  before  this  ju- 
risdiction. 

What  took  place  after  the  Statute  of  Devises  had  passed, 
and  in  the  interval  between  that  statute  and  the  Statute 
of  Frauds  (6),  which  required  that  a  will  of  real  estate 
should  be  attested  by  three  witnesses,  seems  to  be  by  no 
means  clear;  but  there  appear  to  have  been  instances — 
for  which  I  am  indebted  to  Mr.  Monro,  by  whom  they  have 
been  collected  in  a  work  of  great  research  with  reference  to 
the  earlier  decrees  of  the  Court — in  which  the  Court  for- 
merly took  upon  itself  to  determine  the  validity  of  wills; 
that,  however,  is  a  course  which  unquestionably  now,  espe- 
cially since  the  case  of  Kerrick  v.  BranAy  (c)  in  the  House 
of  Lords,  is  not  the  course  of  this  Court    The  proceeding  in 
such  case  was  by  inquiry  before  this  Court ;  and  I  find  two 
or  three  instances  of  decrees  of  this  description  collected 
in  this  work,  which  is  compiled  by  Mr.  Monro.    I  find  in- 
stances of  references  to  the  Master,  or  one  or  moreMasters  of 
the  Court,  to  inquire  into  the  validity  or  invalidity  of  wills. 
There  is  one  instance  in  the  Registrar's  Book,  1573,  folio  7: 
''Where  the  matter  at  variance  between  the  said  parties 
was  committed  to  the  hearing,  order,  and  final  determina- 

(a)  32  Hen.  8,  c.  1,  A.D.  1540,  cannot  be  set  aside  in  equity  for 

explained  by  34  &  35  Hen.  8,  c.  5.  iraud  or  imposition :  because,  if 

(6)  29  Car.  2,  c.  3,  a.d.  1677.  of  personal  estate,  it  may  be  set 

(e)  7  Bro.  P.  C.  437,  a.d.  1 727,  aside  in  the  Ecclesiastical  Court ; 

Harch  12. — ^In  this  case  it  was  and  if  of  real  estate,  it  may  be 

held,  reverfling  the  decree  of  Lord  set  aside  at  law  on  the  issue  de- 

ChsnceXloTMaecU^idd,  of  the  14th  vi$atfit  vd  non. 
of  November,  1718,  that  a  will 


/tM^meiiL 
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1853.  tion  of  Thomas  WoUeny  Esq.,  forasmuch  as  the  said  Mr.  W(4- 
ten  hath  this  day  certified  to  this  Court,  that,  in  his  opinion, 
the  whole  of  the  cause  in  question  resteth  only  upon  the 
Taliditj  or  invalidity  of  a  will  supposed  to  have  been  made 
by  John  Lucas,  deceased."'  It  is  there  ordered :  "  That  the 
consideration  of  the  said  will  be  referred  to  Hr*  Vavghan 
and  Hr*  Dr.  YalSy  two  of  the  Masters  of  this  Court,  and 
they  thereof  to  make  report  of  the  validity  or  invalidity 
of  the  same."'  There  appear  to  be  several  cases  of  a 
similar  description.  That  is  the  particular  case  of  the 
validity  of  one  will  which  was  referred  to  the  Master  to 
determine. 

There  is  another  case  in  the  same  Registrar's  Book,  1 573, 
folio  208,  where  a  question  arose  between  parties  claiming 
under  two  different  wills,  and  it  is  thus  entered:  ''Upon 
the  hearing  of  the  matter  in  variance  between  the  said 
parties  there  were  exhibited  in  this  Court  two  several 
wills,  pretended  by  either  side  to  be  the  true  will  of  Henry 
Hatchey  late  of  Favershaniy  deceased;  and  for  that  this 
Court  cannot  well  proceed  further  in  the  said  cause  with- 
out understanding  which  is  the  true  will — it  is  ordered 
that  the  consideration  of  the  said  two  wills  be  referred  to 
Mr.  Dr.  ffarvye,  Mj-  Dr.  ClarkSy  and  M^.  Dr.  Hamondey 
Masters  of  this  Court,  (so  that  neither  of  them  have  been 
counsel  in  the  cause  on  either  side) ;  they  three,  by  all  good 
ways  and  means  they  can,  to  gather  out  by  proofs  which 
of  these  two  wills  is  the  very  true  will  indeed  of  the  said 
Hatche;  and  they  thereof  to  inform  this  Court  in  writing." 
That  course  of  proceeding  seems  to  have  been  taken  fre- 
quently previously  to  the  Statute  of  Frauds.  Since  that 
statute,  in  some  manner  or  other,  which  I  have  taken 
some  pains  to  ascertain,  but  have  yet  been  unable  to  trace, 
this  Court  seems  to  have  adopted  the  course  of  referring 
the  question  to  the  Courts  of  law. 

I  should  state  however,  that,  a  little  before  the  Statute 
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of  Fnxids,  the  Court  of  Chancery  seems  to  have  departed        i853. 
firom  this  mode  of  trying  the  will  in  its  own  fonim,  and 
adopted  by  preference  the  practice  of  referring  the  question 
to  a  Court  of  law,  and  still  retaining  the  cause.    There 
is  a  case  which  I  find  referred  to  in  Mr.  Spence'a  book,     •'«**•*»*• 
on  the  Equitable  Jurisdiction  of  the  Court  of  Chancery  (a), 
but  there  is  a  slight  mistake  in  the  reference  which  he 
makes  to  the  Registrar's  Book.     The  case  occurred  in 
the  time  of  James  Ist,  and  is  to  be  found  in  the  R^is- 
trar's  Book,  R  1604,  folio  944.     Mr.  Spence  refers  to  folio 
941.    The  entry  there  is  as  follows:  *' Whereas  motion  was 
this  present  day  made  by  Mr.  ThorrKis  Creve^  being  of  the 
Defendants'  counsel,  that  albeit  the  Defendants  do  not  seek 
to  alter  the  long  possession  specified  in  the  order  made  the 
]  St  day  of  May  last,  but  are  content  the  same  shall  still  con- 
tinue until  the  Court  shall  give  other  order,  yet  since  it  ap- 
peareth  by  the  said  order  that  the  question  upon  the  hear- 
ing will  be,  whether  a  will  or  no  will,  which  is  merely  tri- 
able by  the  law :  It  was  most  humbly  desired,  that  a  special 
issue  might  be  joined  and  tried  upon  that  point,  for  the  bet- 
ter informing  of  the  Court  upon  the  hearing:  which  this 
Court  thinks  reasonable.     It  is  therefore  ordered,  that  if 
the  said  Plaintiff  shall  not  on  Tuesday  next  shew  unto  this 
Court  good  cause  to  the  contrary,  then  the  said  parties  shall 
join  and  try  such  issue  as  aforesaid.   Provided  always,  that 
no  judgment  shall  be  had  upon  the  same  trial,  neither  shall 
the  plaintiff  be  interrupted  in  his  said  possession  until  the 
said  hearing  or  other  order  shall  be  taken  by  this  Court 
touching  the  same.''    So  that,  as  early  as  the  time  of  James 
Ist,  it  appears  to  have  been  thought  by  the  Court  that  the 
proper  mode  of  trying  the  validity  or  invalidity  of  the 
will  was  by  a  trial  at  law;  but  nevertheless,  the  case  being 
sent  to  law  to  be  tried,  the  Court  afterwards  dealt  with  it 
as  justice  seemed  to  require. 

Jfow,  with  regard  to  the  proceeding  to  establish  wills 
(a)  Vol.  1,  pp.  701,  702,  n.  d 
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1863.  against  the  heir-at-law,  there  certainly  is  very  considerable 
obscurity  as  to  the  mode  in  which  that  jurisdiction  arises. 
The  establishing  of  a  will  is  clearly  a  very  different  thing 
from  either,  on  the  one  hand,  trying  the  validity  or  inva- 
Judfrneni.  nji^y  of  the  will  incidentally,  in  consequence  of  there  be- 
ing outstanding  legal  estates,  in  which  case  the  proper 
course  would  no  doubt  be  to  get  rid  of  the  obstacle  of  an 
outstanding  estate  in  order  to  have  the  merits  tried,  but 
to  try  the  question  by  an  action,  not  by  means  of  an  is- 
sue; or  again,  on  the  other  hand,  it  is  very  different  from 
the  course  of  perpetuating  testimony  in  respect  of  a  will, 
the  effect  of  which  is  materially  different  in  every  way,  as 
regards  the  heir-at-law,  from  establishing  the  will  against 
him;  for  the  heir-at-law,  under  a  decree  establishing  a 
will,  is  so  bound,  with  respect  to  its  validity,  that  all  the 
authorities  state  that  a  perpetual  injunction  would  issue 
against  him  in  case  of  his  making  any  attempt,  after  such 
decree,  to  impeach  the  will. 

Then  the  question  arises,  how  the  Court  could  have  ac- 
quired this  species  of  jurisdiction  to  establish  a  will.  I 
should  have  been  very  glad  if  I  could  have  found  any  dis- 
tinct authority  upon  this  question;  but  the  jurisdiction 
seems  silently,  in  some  mode  or  other,  to  have  been  intro- 
duced ;  and  unquestionably  it  is  found  most  frequently, 
but  by  no  means,  as  I  shall  presently  shew,  solely,  to  have 
been  exercised  in  cases  where  the  trusts  of  a  will  had  to  be 
carried  into  effect  under  the  direction  of  the  Court.  Now, 
the  practice  of  having  the  will  established,  when  any  trust 
had  to  be  carried  into  effect  under  the  direction  of  the 
Court,  seems  to  have  arisen  extremely  early;  and  one  of  the 
earliest  reported  instances  in  which  the  Court  appears  to 
have  thought  that  it  was  absolutely  necessary  to  do  it  as  a  ge- 
neral rule,  although  the  particular  case  itself  was  an  excep- 
tion, seems  to  have  been  the  case  o{  Harris  v.  IngUdew  (a), 

(a)  3  P.  Wms.  91. 
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Trhere  the  objection  was  raised  in  consequence  of  the  heir-  1863. 
at-law  not  having  been  a  party  to  the  suit  to  carry  into 
effect  the  trusts  of  the  will  In  the  case  of  Harris  v. 
IngUdew  this  point  was  raised:  there  was  a  will  devising 
lands  to  different  persons,  charged  with  the  payment  of  •^***^''**^ 
debts;  and  the  bill  was  brought  by  the  simple  contract 
creditors  to  have  the  trusts  of  the  will  for  payment  of  the 
debts  performed.  Then  '^  the  widow  of  John  Ingledew  the 
brother,  and  her  son,  being  the  nephew  and  heir  of  the 
first  testator,  joined  in  a  sale  of  several  of  these  lands  to 
several  persons  for  valuable  considerations;  and  the  sim- 
ple contract  creditors  now  bringing  their  bill  against  the 
several  devisees  of  the  premises,  and  also  against  the  pur- 
chasers, in  order  that  the  several  lands  might  be  sold  for 
the  satisfaction  of  their  demands,  the  will  was  proved; 
but  John  Ingledew,  the  nephew  and  heir  of  the  first  tes- 
tator, was  not  made  a  Defendant  to  the  bill;  upon  which 
it  was  insisted  that  the  heir-at-law  ought  to  be  a  party,  it 
being  ever  done  in  like  cases ;  that  the  bill  being  for  a  sale, 
if  the  heir  was  before  the  Court,  the  evidence  to  the  will 
would  be  perpetuated." 

Now,  I  observe  here,  that,  all  through  a  great  many  of 
the  early  cases  there  is  considerable  confusion  between  the 
simple  case  of  perpetuating  testimony,  and  the  case  of 
establishing  a  will  In  this  case  of  Harris  v.  Ingledew,  if 
the  heir-at-law  had  been  before  the  Court,  the  bill  would 
have  been  to  establish  the  will,  and  not  a  simple  bill  to  per- 
petuate testimony.  But  it  was  argued,  "that,  the  bill 
being  for  a  sale,  if  the  heir  was  before  the  Court,  the  evi- 
dence to  the  will  would  be  perpetuated;  but  in  case  he 
should  not  be  a  party,  a  decree  for  sale  of  the  estate  would 
be  vain,  for  no  one  would  buy,  at  least  he  would  not  give 
half  the  value  for  it;  whereas,  should  the  heir  be  a  De- 
fendant^ this  will  charging  the  lands  with  payment  of  the 
debts,  the  heir  would  be  decreed  to  join ;  that  the  general 

VOL.  I.  H  K.  K.  w. 
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1853.        practice  in  cases  where  a  will  of  land  is  proved,  is  to  do- 

BoTSB  '      ^^^'^  ^®  ^^^  ^^^  proved,  that  is,  well  proved  against  the 

••  heir/'    It  will  be  foond  in  a  variety  of  cases  that  the  com- 

'  mon  expression  with  reference  to  bills  for  perpetuating 

JudfffnenL  testimony  was,  that  the  will  was  called  a  will  "  proved  in 
equity/"  This  question  of  the  establishment  of  wills  against 
the  heir  appears  to  have  been  mixed  up  with  that  of  bills 
for  perpetuating  testimony,  although  the  two  courses  seem 
to  have  been  essentially  different,  and  the  relief  differed 
in  every  respect — ^it  being,  in  fact,  relief  in  the  one  case 
against  the  heir,  and  in  the  other  case,  there  being  no 
relief  against  the  heir  at  all,  except  that  he  is  simply 
brought  before  the  Court  in  order  that  he  may  be  bound 
thereafter,  so  far  as  that  the  evidence  of  the  witnesses 
may  be  read  against  him  in  another  case  in  which  the 
will  is  disputed.  The  argument  continues:  the  custom 
is  "  to  declare  the  will  well  proved,  that  is,  well  proved 
against  the  heir;  for  it  cannot  be  said  to  be  proved  against 
any  one  else.  And  suppose  these  lands  should  be  sold  by 
the  devisees,  pursuant  to  the  decree,  and  afterwards  the 
heir  should  sue  for  the  estate,  and  recover;  here  would  be 
a  purchaser  under  a  decree,  evicted  notwithstanding,  for 
want  of  the  Plaintiff's  having  made  the  heir  a  party;  and 
yet  the  Court  ought  not  to  suffer  anything  to  happen  to 
the  prejudice  of  those  who  are  to  be  purchasers  under  its 
decrees." 

Now  several  authorities  can  be  cited,  but  the  one  most 
usually  cited  is  that  of  Feame's  Posthumous  Works,  p.  234, 
to  shew  that  it  was  the  practice,  frequently,  for  parties 
who  wished  to  make  title  to  the  estate,  to  present  and 
prove  the  wiU  in  Chancery  by  perpetuating  testimony,  and 
that  was  called  proving  the  will  in  Chancery.  And  Black- 
stone,  in  his  3rd  Volume,  p.  460,  referring  to  that,  amongst 
other  things,  in  his  short  disquisition  on  the  Court  of  Chan- 
cery, says,  that  this  species  of  bill  is  the  bill  commonly 
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adopted  by  the  parties  in  possession  when  the  eyidence        1353. 
is  perpetuated,  and  that  ''this  is  what  is  usually  meant 
by  proTing  a  will  in  Chancery/' 

Bat  here,  nevertheless,  in  the  case  of  Harris  v.  /n^fo-     •^«*»«^ 
dew  (a),  the  parties  seem  to  have  entertained  the  notion 
that  it  was  competent  for  them  to  file  a  bill  to  perpetuate 
testimony,  and  to  do  that  alone;  and  that  it  was  also  com- 
petent, when  the  will  was  proved,  to  have  a  bill  so  framed 
that  it  should  be  declared  well  proved,  and  well  proved 
against  the  heir*;  and  they  insisted  that  the  Court  ought 
to  do  this,  and  ought  not  to  suffer  anything  to  happen  to 
the  prejudice  of  those  who  were  purchasers  under  the  de- 
cree.    The  Master  of  the  Rolls  (&)  there  says,  "  This  seems 
a  material  objection;  for,  since  the  sale  of  the  estate  must 
affect  all  the  devisees  in  proportion,  and  as  the  estate 
would  not,  without  the  heir  being  a  party  to  the  decree, 
sell  for  near  the  value,  this  might  be  a  wrong  to  all  the 
devisees,  and  occasion  more  of  their  lands  to  be  sold  than 
would  perhaps  be  otherwise  necessary.    With  regard  to 
what  has  been  urged,  that,  where  lands  are  conveyed  by 
deed  to  trustees  to  sell,  the  heir,  unless  entitled  to  the  sur- 
plus, need  not  be  a  party  to  a  bill  that  prays  a  sale,  it  must 
be  observed,  that  the  proof  of  a  will  is  attended  with  more 
solemnity  than  that  of  a  deed,  the  former  being  supposed 
to  be  made  when  the  testator  is  in  etdremia,  and,  therefore, 
in  equity,  it  is  necessary  to  prove  the  sanity,  which  is  all 
presumed  in  the  case  of  the  latter;  also  a  deed  may  be 
proved  tfivA  tfoce  at  the  hearing,  but  no  such  order  can  be 
made  for  proving  a  will ;  the  reason  is,  because  here  more 
is  to  be  proved  than  barely  the  execution;  for  instance, 
you  must  prove  that  there  were  three  witnesses,  and  that 
these  subscribed  their  names  in  the  presence  of  the  testa- 
tor/'   Then  the  report  continues:  "But,  after  all,  consi- 

(a)  3  P.  Wms.  91.  (6)  Sir  JoJtepk  Jtkytt. 

h2 
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1863.  dering  that  William  IngledeWy  the  first  testator,  had  been 
dead  ever  since  December,  1719,  and  that  the  fireehold 
lands  had  been  quietly  enjoyed  under  the  will,  his  Honour 
did  decree  a  sale  without  the  heir  being  a  party;  but  said 
JudffmenL  j^^  -^ould  stop  passing  the  decree  in  case  the  Defendant's 
counsel  should  be  able  to  shew  where,  in  the  like  instance, 
the  Court  ever  refused  to  make  a  decree  without  making 
the  heir  a  party." 

Since  that  time,  no  doubt,  it  has  been  established,  that 
the  heir  shall  in  all  cases  be  a  party  to  such  a  suit;  but  it 
was  put  in  this  case  upon  the  ground,  which  appears  to 
me  to  be  the  true  ground,  namely,  that  the  Court,  in  mak- 
ing a  decree,  will  do  the  best  it  can  for  the  purchasers. 
The  Court  never  does  guarantee  a  title  to  purchasers;  but» 
in  making  a  decree  for  sale,  the  Court  says,  it  will  do  the 
best  it  can,  and  if  the  heir  be  brought  here,  it  will  estab- 
lish the  will  against  him. 

In  a  case  of  Colt&n  v.  Wilson  (a),  reported  in  the  same 
volume,  the  objection  was  raised,  not  as  in  Harris  v. 
Ingledew  by  some  other  parties,  but  by  a  purchaser  who 
had  made  a  purchase  out  of  Court,  under  a  trust  for  sale 
in  a  will,  and  then  resisted  the  purchase  because  the  will 
had  not  been,  as  he  called  it,  "  proved  in  equity."  The 
testator  there  had  devised  his  estates  in  trust  to  selL  The 
estates  had  been  sold  to  the  Defendant  Wilson  by  the 
trustees,  and  the  creditors  of  the  testator  brought  their 
bill  against  the  Defendant  Wilson  to  compel  him  to  com- 
plete his  purchase,  and  to  pay  his  purchase-money,  to  the 
end  that  they  might  be  satisfied  their  debts.  The  De- 
fendant Wikon  then  said,  he  believed  that  Henry  Taylor^ 
the  testator,  did  duly  execute  his  will  and  devise  the  pre- 
mises to  be  sold,  and  the  Defendant  had  ofiered  to  complete 
his  purchase,  all  proper  parties  joining;  but  he  said  "the 
will  was  proved  in  this  Court  to  be  duly  executed,  but  the 
heir^  who  was  beyond  sea  in  the  East  India  Company's 

(a)  3  P.  Wms.  190. 
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service,  though  made  a  party  Defendant,  yet  had  not  ap-  1853. 
peared  to  or  answered  the  bill;  and  the  Defendant  WUaon, 
though  he  was  at  first  willing  to  purchase  the  premises, 
and  had  entered  on  good  part  thereof,  yet  other  part  of 
this  estate  on  which  he  had  not  entered,  being  much  out  •'"'vwejii. 
of  repair,  the  tenants  racked,  and  the  rents  likely  to  fall,  he 
was  now  desirous  of  being  discharged  from  his  purchase/' 
and  he  insisted,  that,  "  this  being  in  the  case  of  a  will  not 
proved  in  equity  against  the  heir,  it  was  a  defective  title; 
that  none  of  the  witnesses  that  had  been  examined  for  the 
will  could  be  read  against  the  heir,  who  in  this  case  was 
probably  adversary,  and  offended  by  the  will;  or  else  it 
might  be  reasonably  presumed,  that  he  would,  though  be- 
yond 8ea>  have  been  prevailed  on  to  put  in  his  answer 
tV)  the  bill;  but  that  the  heir  might  watch  for  an  op- 
portunity till  the  witnesses  to  the  will  should  be  dead, 
when  he  would  contest  the  will,"  and  take  steps  to  have 
it  set  aside.  Then,  the  Lord  Chancellor  King  says,  '^  It  is 
very  proper  that  a  will,  disposing  of  lands,  should  be  prov- 
ed in  equity,  especially  in  the  case  of  a  modern  will;  but 
I  cannot  say  this  is  absolutely  necessary  to  make  out  the 
title,  any  more  than  it  would  be  to  prove  a  deed  in  equity, 
by  which  the  estate  is  settled  from  the  heir-at-law  after 
the  ancestor's  deatL  The  will  prevents  and  breaks  the 
descent  to  the  heir  as  much  as  a  deed,  and  the  hands  of 
the  witnesses  to  the  will  may  be  as  well  proved  as  those 
to  a  deed."  Then,  he  says,  "Now,  as  it  would  be  no  ob- 
jection to  a  title  if  a  modern  deed  on  which  the  title  de- 
pended was  not  proved  in  equity,  why  should  it  be  so  in 
the  case  of  a  will,  where  the  same  appears  to  be  duly  at- 
tested by  three  witnesses,  whose  names  are  mentioned  to 
have  been  subscribed  in  the  presence  of  the  testator;"  and 
then,  on  some  particular  grounds  in  that  case,  leaving  the 
general  point,  whether  a  purchaser  might  make  such  an 
objection,  not  entirely  decided,  he  came  to  the  conclusion, 
that  there  the  purchaser  could  not  make  the  objection. 
Now,  it  is  very  remarkable  here,  that,  if  the  heir  had  been 
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I8da  a  party  to  the  original  suit  for  canying  the  trusts  of  ^ate 
will  into  execution,  the  will  would  have  been  established 
against  him.  Yet,  throughout  the  repert,  the  question  is 
treat-ed  as  one  of  "proving  the  will  in  equity/'  which  is 
Judgmeni.  ^j^^  expression  usually  applied  to  a  bill  for  perpetuating 
testimony;  and  therefore,  no  light,  it  appears  to  me,  is 
thrown,  in  either  of  these  cases,  upon  the  principle  on 
which  the  Court  assumes  the  power  of  establishing  the 
will  as  against  the  heir,  as  distinguished  from  the  mere 
case  of  perpetuating  testimony. 

It  is  extremely  difficult,  as  a  matter  of  principle,  to  see 
what  equity  arises  against  an  heir,  from  the  circumstance 
of  the  will  being  a  devise  in  trusty  instead  of  being  a  mere 
simple  devise.  First  of  all,  in  no  other  case  of  a  trust  does 
any  such  question  arise,  as  the  Lord  Chancellor  observed  in 
CoUon  V.  Wilsoii  (a).  No  deed  is  ever  required  to  be  proved 
on  account  of  the  heir  taking,  if  the  deed  be  invalid.  Take 
the  common  case  of  an  heir  taking  in  default  of  appoint- 
ment, with  an  ultimate  limitation  to  the  right  heirs.  No- 
body supposes  that  the  heir  can  be  brought  here  to  liti- 
gate the  question  whether  or  not  the  appointment  be  a 
valid  appointment  Upon  what  ground,  therefore,  is  it, 
that,  instead  of  simply  perpetuating  testimony,  this  Court 
establishes  the  will  against  the  heir  whenever  there  is  a 
devise  of  this  description?  The  devisee,  although  he  be  a 
devisee  in  trusty  is  quite  capable  of  bringing  an  ejectment 
if  he  be  out  of  possession.  He  is  capable  of  filing  a  bill  to 
perpetuate  testimony  if  he  be  in  possession.  The  circum- 
stance of  there  being  a  trust  or  no  trust  makes  no  differ- 
ence in  his  position  with  reference  to  the  heir.  Can  I 
safely  say,  that  this  Court  assumes  jurisdiction  against  the 
heir  in  cases  in  which  it  has  not  the  jurisdiction  on  ordi- 
nary principles,  from  the  fact  of  the  devise,  only  because, 
that  devise  being  a  trust,  this  Court  is  called  upon  to  ex- 
ercise it?  I  apprehend  that  the  mere  fact  of  this  Court  being 

(a)  3  P.  Wins.  100. 
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isalled  upoA  to  execate  a  trust,  oould  not  give  any  jnrb* 
diction  against  the  heir,  as  to  whom  the  whole  question 
of  trust  is  a  matter  of  perfect  indifference.  All  that  he 
has  to  try  is,  devise  or  no  devise.  The  question  of  what 
10  to  be  done  under  that  devise  by  the  devisee  with  the 
estate  which  he  so  takes,  cannot  be  a  question  which  in 
any  way,  as  it  appears  to  me,  can  possibly  raise — ^looking 
at  it  on  principle  alone — ^an  equity  against  the  heir.  But 
I  can  very  well  understand,  if  every  devisee  have  an 
equity  against  the  heir,  not  only  to  have  the  witnesses 
examined,  but  to  have  a  declaration  of  the  Court,  if  he 
thinks  fit,  that  the  will  be  established  against  the  heir, 
why  a  Court  of  equity  will  say:  ''  If  you  come  into  this 
Court  to  carry  into  effect  the  trusts  of  the  will,  and  re- 
quire this  Court  to  aid  you  for  that  purpose  by  sales  or 
otherwise,  we  will  insist  upon  your  doing  that  which,  as 
devisee,  you  are  entitled  to  do,  in  order  to  establish  the 
will  against  the  heir,  and  conclude  the  matter  at  once  as 
between  all  parties  in  the  litigation.''  The  case  does  not 
always  arise  upon  a  sale.  It  may  arise  on  any  other  trusts 
that  may  be  carried  into  effect;  and  the  Court  may  in 
like  manner  say,  that  if  a  devisee  have  a  right  to  file  a 
bill  to  establish  a  will  against  the  heir,  the  Court  will 
take  care  that  whenever  the  devisee  comes  to  carry  into 
effect  the  trust,  he  shall  make  the  trust  effective  and  com- 
plete by  taking  to  himself  all  those  rights  which  a  devi* 
see  is  entitled  to  exercise;  and  that  the  Court  will  insist, 
therefore,  on  his  bringing  the  heir  here  in  order  that  there 
may  be  a  complete  and  final  decree,  quieting  the  whole 
question  between  the  heir  and  the  devisee  under  the  will 
Again,  it  seems  to  me  impossible  to  assume  that  the  ori- 
gin of  this  equity  is  fix>m  the  Court  experiencing  a  diffi- 
culty in  executing  the  trusts,  because,  if  that  be  right,  in 
every  case  in  which  the  Court  feels  a  difficulty,  and  it 
frequently  does  in  other  cases,  as  in  the  one  I  have  put  of 
an  appointment  and  the  heir  taking  in  default  of  an  ap- 
pointment, then  in  that  and  all  other  such  cases  there 
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1853.        ought  to  be  the  same  equity.    If,  again,  the  ground  of 

^  ^  equity  be,  as  might  be  suggested,  and  as  it  seems  to  be 

V.  thrown  out  faintly  in  some  of  the  authorities,  that  the 

*  trustee  has  a  right  to  the  protection  of  the  Court  in  exe- 

JudgmefiL  g^j^jng  his  trusts,  then  I  cannot  at  all  account  for  another 
and  a  totally  separate  class  of  cases,  in  which  the  will 
may  be  established  against  the  heir,  namely,  where  there 
is  an  outstanding  legal  estate,  and  no  trust  to  be  exe- 
cuted by  the  Court,  but  simply  an  obstacle  to  be  remov- 
ed in  the  way  of  the  devisee  in  respect  of  establishing  his 
title.  Unless  there  be  an  original  inherent  equity  in  the 
devisee  to  have  his  right  tried  against  the  heir,  the  pro- 
per course,  where  the  only  difficulty  is  an  outstanding 
legal  estate,  would  be  to  remove  the  obstacle  of  the  out- 
standing legal  estate,  and  to  leave  the  devisee  to  bring 
his  ejectment,  and  not  to  establish  the  will  as  against  the 
heir. 

I  have  now  been  considering  the  question  simply  on 
principle ;  and  I  confess,  as  far  as  principle  is  concerned, 
that  I  cannot  see  any  possible  reason  for  Courts  of  equity 
granting  this  particular  variety  of  relief  against  an  heir, 
either  on  the  ground  of  the  parties  wishing  the  trusts  to  be 
executed,  or  on  the  ground  of  the  difficulty  that  may  be 
occasioned  to  the  Court  I  may  observe,  in  addition,  that 
the  two  things  are  entirely  separate.  The  heir  has  nothing 
whatever  to  do  with  any  of  the  trusts.  After  an  issue  is 
found  against  the  heir,  I  apprehend  that  the  parties  may 
either  stay  all  proceedings  against  the  cestuis  que  trust, 
if  they  are  not  further  minded  to  carry  into  effect  the  will, 
or  dismiss  the  cestuis  que  trust  from  the  proceeding,  still 
retaining  the  decree  which  establishes  the  will  against 
the  heir.  I  do  not  see  what  is  to  prevent  their  so  doing. 
Again,  suppose  the  case  of  a  devisee  in  fee,  subject  only 
to  a  trust  to  raise  a  given  sum  of  money,  and  to  apply 
it  for  a  certain  purpose — say  to  raise  the  money  imme- 
diately and  to  invest  it  in  the  funds,  and  a  declaration 
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that  the  money  so  uivested  in  the  funds  should  remain         1353. 
until  A.  6.  attained  twenty-one,  and  then  that  A.  B.  should 
be  entitled  to  the  charge,  such  charge  to  be  immediately 
raised,  but  being  in  one  sense  contingent, — and  suppose 
that,  the  heir  disputing  the  will,  an  issue  is  directed,  and     ^^'^knnenL 
it  comes  back  to  this  Court,  and  at  the  hearing  it  appears 
that  the  party  entitled  to  the  charge  has  died  under  twenty- 
one,  I  apprehend  that  in  such  a  case  as  that  it  woidd  be 
Tery  strong  to  say  that  such  a  bill  must  be  dismissed,  and 
that  you  cannot  proceed  further,  because  the  trust  that 
remained  to  be  executed  is  gone,  and  the  party  is  left 
with  the  legal  estate;  and  I  do  not  see  any  ground  or 
reason  for  it    The  heir  has  nothing  to  do  with  the  trust. 
The  moment  that  the  will  is  established  against  him  he 
ceases  to  have  any  interest  in  the  case ;  and  there  are,  on 
the  one  hand,  firequent  instances,  even  before  the  late 
Rules,  of  this  Court  carrying  into  effect  the  trusts  against 
the  heir,  where  he  is  abroad,  or  where  the  Court  thought 
the  will  not  sufficiently  proved.    And  on  the  other  hand, 
there  are,  as  I  shall  presently  state,  cases  where  the  will 
was  established  against  the  heir,  and  no  trusts  directed  to 
be  carried  into  execution. 

I  have  been  trying  this  question  on  principle  hitherto. 
I  quite  agree  with  Mr.  RuaaeU  that  one  must  not  allow 
oneself  to  reason  on  principle  against  the  decided  stream 
of  authorities.  Mr.  Ruasdl  stated,  that  there  was  not  to 
be  found  an  instance  of  any  decree  in  this  Court  esta- 
blishing a  will,  which  did  not  proceed  also  to  direct  a  trust 
to  be  carried  into  execution.  Now  it  is  a  remarkable  cir- 
cumstance, that  one  of  the  most  recent  cases  has  been  a 
case  exactly  of  that  description,  and  one  which  seems  to 
have  been  considerably  discussed  at  the  hearing,  not  cer- 
tainly on  this  ground,  because  this  ground  was  not  raised ; 
but  considering  who  were  the  learned  Judges  before  whom 
that  case  went,  I  cannot  conceive  that  it  could  have  es- 
caped their  attention. 
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IS6$.  I  am  now  considering  the  question  of  whether  or  not 

"""^^^      there  has  been  such  a  constant  course  of  practice  by  this 

V-  Court,  that  it  must  be  considered  to  have  been  established 

'  on  principle  that  you  can  never  have  a  decree  of  the  Court 

Judffmeta,     f^p  estabUshing  the  will  without  at  the  same  time  direct- 
ing the  trusts  to  be  carried  into  execution. 

Now,  the  case  of  Orove  v.  Young  (a)  arose  out  of  Orove 
Y.BoMardy  before  Lord  Cattenham  (6),  Lord  CottenhaanhAY- 
ing  expressed  his  opinion,  to  which  I  shall  have  occasion 
to  refer  presently,  that  the  purchaser  could  not  be  com- 
pelled to  take  the  title,  without  the  wUl  being  established 
against  the  heir  of  the  testator.    The  bill  was  then  filed 
in  Orove  v.  Young,  to  establish  the  will  against  the  heir. 
In  that  case  there  was  a  devise  to  trustees  to  sell,  and 
the  original  bill  brought  the  parties  interested  under  the 
trusts  of  the  will  before  the  Court,  and  the  bill  originally 
prayed  in  this  manner,  as  appears  from  the  original  pa- 
pers, which  Mr.  R<i8(^  has  been  good  enough  to  send  me: 
"  that  the  said  will  of  the  said  £7.  M.  Yov/ng  jnsLj  be  estab- 
lished by  a  decree  of  this  honourable  Court,  and  that  (if 
necessary  or  proper)  the  trusts  of  the  said  will  of  the 
said  G.  M.  Young,  so  far  as  such  trusts  still  continue  un- 
performed, may  be  carried  into  execution  by  and  under 
the  direction  and  decree  of  this  honourable  Court;  and  if 
the  said  Defendant  shall  not  admit  the  said  will  of  the  said 
£7.  Jf .  Young  to  be  a  valid  will,  then  that  an  issue  may,  if 
necessary,  be  directed,  or  an  action,  or  such  other  proceed- 
ings as  this  honourable  Court  may  think  fit,  may  be  ordered 
to  be  brought  or  taken,  for  the  purpose  of  trying  the  va- 
lidity of  the  said  will  of  the  said  C.  M.  Young,  and  that  all 
proper  and  necessary  directions  may  be  given  forefiectuat- 
ing  the  several  purposes  aforesaid''    That  of  course  would 
be  a  bill  in  the  common  form.    But,  however,  before  the 
hearing,  the  bill  was  amended    The  trustees  alone  were 
made  parties.    There  still  remained  on  the  bill  a  state- 

(a)  5  De  a  &  S.  38.  (6)  2  Ph.  619. 
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ment  that  they  were  devisees  in  trust  to  sell,  and  there        ista. 
still  remained  a  statement  that  they  were  embarrassed  in 
the  execution  of  the  trusts,  in  consequenoe  of  the  party 
not  dioosing  to  complete  his  purchase  unless  the  will  were 
established.     But  then  it  only  prayed  that  the  will  of    ^«*"»*^ 
Young  might  be  established  by  the  decree  of  this  honour- 
able C!ourt^  striking  out  erery  word  about  carrying  the 
trusts  into  execution ;  and  then  by  amendment  it  was  put 
— *^  And  if  the  said  Defendant  shall  not  admit  the  said  will 
of  the  said  C  M.  Toung  to  be  a  valid  will,  then  that  an 
issue  may,  if  necessary,  be  directed,  or  an  action,  or  such 
other  proceeding  as  this  honourable  Court  may  think  fit, 
may  be  ordered  to  be  brought  or  taken,  for  the  purpose 
of  trying  the  validity  of  the  said  will  of  the  said  C.  M. 
TaungJ'    That  case,  in  that  general  form,  praying  to  have 
the  will  only  established,  originally  came  before  the  then 
Vice-Chancellor  Knight  Bruce.     The  trustees  were  in  pos- 
session, and  the  heir,  who  does  not  appear  to  have  been 
a  very  willing  party  to  the  litigation,  had  brought  an 
action,  in  which  he  had  failed.     The  case  is  reported 
before  Vice-Chancellor  Parker  in  6  De  Q.  &  S.  38.    The 
report  states, — "  This  case  came  on  for  hearing  before  his 
Honour  the  Vice-Chancellor  Knight  Bruce^  in  December, 
1850,  when  the  Court  directed  an  issue  at  law  to  try 
the  question  raised  by  the  Defendant.''     That  was  the 
original  decree  upon  a  bill  not  asking  to  have  any  trusts 
executed.    This  decree,  therefore,  cannot  rest  on  any  sup- 
posed equity  of  the  Court,  requiring  for  its  own  guidance 
an  action  to  be  brought    It  can  only  rest  on  the  general 
right  of  every  devisee  to  file  such  a  bill,  or  on  the  supposed 
equity  of  the  trustee,  he  being  a  trustee,  to  have  the  assist- 
ance of  the  Court  in  carrying  into  effect  the  trusts  of  the 
will,  which,  for  the  reasons  I  have  already  stated,  I  do  not 
think  can  be  maintained 

But  ''on  the  17th  of  December,  1850,  the  heir  asked 
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1853.  ^^^  ^^®  question  might  be  tried  at  law  in  an  action  of 
ejectment;  when  the  Court  directed  an  action  of  ejectmeot 
to  be  brought  hj  the  devisees  against  the  heir-at-law/' 
And  I  have  accordingly  the  note  on  Mr.  Rasch's  brief^ 
Judgment  ^y^j^  jg  entirely  to  that  effect  The  note  is,  "V.  C.  K. 
BrucCf  1 7th  December,  1850.  Decree  to  contain  statements 
that  the  heir,  electing  between  issue  and  action,  elects  ac- 
tion of  ejectment;  action  of  ejectment  to  be  brought;  de- 
claration to  be  delivered  on  or  before  1st  of  Januaiy 
next  In  the  action  Plaintiff  to  admit  testator's  seisin, 
and  heirship  of  Defendant,  and  to  call  or  tender  George 
WiUiam  Orave  and  HenrieUa  Martha  Young,  as  the  Plain- 
tiff's witnesses."  Therefore,  this  was  a  case  before  Vice- 
Chancellor  Knight  Bruce,  in  which  no  trusts  whatever  were 
required  to  be  carried  into  execution,  and  nevertheless  the 
issue  was  directed. 

Then  it  came  on  again  before  Vice-Chancellor  Parker(a). 
The  question  on  that  occasion  was  a  question  of  costs,  and 
the  Vice-Chancellor  says,  "  I  am  not  prepared  to  go  the 
length  as  to  the  costs  asked  by  the  Plaintiff.  There  is  no 
doubt  as  to  the  general  rale  as  to  the  costs  of  establishing 
a  will  against  the  heir-at-law.  When  a  devisee  comes  to 
this  Court,  for  his  own  benefit,  to  have  a  will  established 
against  an  heir-at-law  by  a  decree  binding  him,  the  heir- 
at-law  is  entitled  to  put  the  devisee  to  the  proof  of  his  ti- 
tle; and  in  an  ordinary  proceeding  the  heir-at-law  has  his 
costs."  He  refers  in  no  way  whatever  to  the  circumstance 
of  its  being  a  trust,  or  that  there  were  any  trusts  existing. 
The  Court  certainly  did  not  direct  execution  of  any  trust; 
and  there  stands  the  decree  in  that  shape,  the  case  having 
passed  through  complete  investigation  before  both  those 
learned  Judges. 

Therefore,  it  is  quite  plain  that  Mr.  RusseWe  proposi- 
tion, that  there  is  no  instance  of  a  decree  for  establishing 
(a)  5  De  G  &  S.  38. 
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«k  inSl  ^thout  directing  the  trusts  to  be  carried  into  exe-        1353. 

cation,  cannot  be  maintained.  ^^- 

B0T8B 

Afl  regards  the  question,  whether  an  equity  of  this  sort  ^'•f^!!"*'"' 
exists,  namely,  an  equity  on  the  part  of  the  trustee,  being  Judgment, 
a  trustee,  to  be  protected  in  the  execution  of  the  trusts, 
and  a  peculiar  sort  of  jurisdiction  arising  from  that,  and 
therefore  a  right  to  bring  the  heir-at-law  here  for  the  es- 
tablishment of  the  will;  I  apprehend  that  the  mere  cir- 
cumstance of  the  Court  directing  issues  at  the  instance  of 
devisees,  where  the  sole  difficulty  is  an  outstanding  legal 
estate,  shews  that  there  is  not  any  equity  on  the  part  of 
a  trustee  calling  on  the  Court  to  assist  him;  for  an  action 
would  be  always  directed  where  the  only  difficulty  is  that  of 
an  outstanding  legal  estate.  With  reference  to  that,  there 
is  the  case  otBerney  v.  Eyre  (a),  which  has  been  referred  to 
in  the  course  of  the  argument  in  this  case,  and  in  which  it 
does  not  appear  strictly  on  the  face  of  the  bill,  though 
I  think  I  must  assume  from  the  decree,  that  the  Court, 
for  some  reason,  imagined  there  might  be  those  outstand- 
ing legal  difficidties.  The  record  has  been  searched,  and 
it  does  not  appear  that  there  was  any  allegation  of  an 
outstanding  legal  estate ;  but  the  bill  prayed  that  an  issue 
might  be  directed,  and  that  outstanding  terms  might  not 
be  set  up.  An  issue  was  directed  in  that  case,  and  cer- 
tainly that  cannot  have  been  at  all  with  a  view  to  the 
rights  of  a  trustee  for  his  protection,  nor  simply  on  the 
ground  of  the  difficulty  occasioned  by  those  outstanding 
terms.  The  decree  did  direct  an  issue,  and  also  that  no 
outstanding  terms  shoidd  be  set  up — a  singular  direction 
in  an  issue,  and  which,  perhaps,  throws  some  degree  of  ob- 
scurity on  that  case  as  an  authority. 

But  there  is  another  case,  before  Lord  Manners^  who,  I 
apprehend,  was  extremely  well-informed  on  subjects  of 

(a)  3  Atk.  386. 
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1853.  this  description,  as  to  the  jurisdiction  and  the  genial 
course  of  the  practice  of  this  Court, — that  was  a  case  of 
Blake  v.  Foster  (a),  which  is  a  very  complicated  case  in 
its  facts,  but  the  result  may  be  thus  stated:  A  remain- 
Judgmeni,  ^^nnan^  under  the  will  of  fche  testator,  who  had  mort* 
gaged  his  estates  (the  legal  estate  was  outstanding),  after 
a  vast  amount  of  litigation  with  reference  to  the  mortgage 
of  the  estates  and  a  foreclosure  of  the  mortgage  against  im- 
proper parties,  as  he  alleged  improperly  obtained,  and  after 
a  long  interval  of  time,  became  entitled  in  possession  as  a 
rmiainderman,  and  filed  his  bill,  first  of  all,  to  have  re- 
demption against  the  mortgagees,  and  then  to  have  a  de- 
claration in  his  favour  as  against  the  heir-at-law  of  the 
testator.  The  Plaintiff  contended,  that,  under  the  circum- 
stances of  the  case,  the  will  ought  to  be  taken  as  at  once 
established. 

It  is  unnecessary  to  go  through  the  long  detail  of  the  case^ 
but  the  contest  about  the  will  arose  from  the  question, 
whether  or  not  the  testator  was  a  relapsed  Papist.  There 
had  been  a  great  many  proceedings ;  and  the  bill  having 
been  filed  after  a  long  contest,  the  case  coming  on  to  be 
heard  in  1813,  upon  a  bill  only  recently  filed,  and  the  mat- 
ter having  been  in  litigation  from  the  year  1760,  of  course 
great  objections  were  made  as  to  the  time;  The  Lord 
Chancellor  first  disposed  of  the  objection  as  to  time  on  the 
part  of  the  mortgagees,  who  had  got  into  possession,  and 
had  foreclosed  against  parties,  who,  the  Lord  Chancellor 
held,  could  not  bind  the  right  of  tho  Plaintiff;  and  then 
he  comes  to  the  case  of  the  heir,  and  he  says,  "  The  next 
question  is,  can  I  now  put  this  will  in  a  course  of  in- 
quiry in  order  to  establish  its  validity?  Each  side  has 
contended,  that,  after  such  a  lapse  of  time,  no  issue  on  the 
will  ought  to  be  directed;  but  they  draw  very  opposite  con- 
clusions.   The  Plaintiff  insists  that  the  wUl  ought  to  be 

(a)  2  B.  &  B.  387. 
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^Aalii&jbed;  the  Defendant,  that  it  ought  to  be  set  aside.        1353, 
I  cannot  agree  -with  either.    I  think  the  circumstances 
connteTbalance  eachother^  so  as  to  leave  the  question  yery 
much  iai  doubt    I  think  that  the  heir-at-law  has  a  right 
to  say,  that^  according  to  the  course  of  the  Court,  the  will     •'«*«<»<• 
cannot  be  established  against  him  by  a  decree,  without  an 
issue  or  an  ejectment^  if  he  require  it;  and  I  think  the 
Plaintiff,  independently  of  the  question  of  redemption,^ 
which  is  remarkable, ''  has  a  right,  under  the  limitations  of 
this  will,  to  have  its  validity  ascertained."    Now  the  will 
was  peculiar.    It  contained  a  devise  to  trustees  in  trust  to 
pay  debts,  which,  upon  recent  authorities,  has,  and  I  believe 
bad  then,  been  decided  (a),  was  only  a  chattel  interest  till 
the  debts  were  paid;  and  then  all  the  limitations  were  to 
uses,  and  the  Plaintiff  would  claim  under  the  uses;  and 
the  Lord  Chancellor  says,  independently  of  the  question 
of  redemption  in  a  will  so  framed,  the  debts  having  been 
then  paid,  I  think  the  devisee  has  a  right  to  an  issue 
against  the  heir-at-law;  and  accordingly  the  Lord  Chan- 
cellor ends  by  directing  an  issue  against  the  heir-at-law. 

Therefore,  on  the  one  hand,  there  is  the  case  of  Orove  v. 
Bustard  (b)  deciding,  that  this  Court  does  for  its  own  pur- 
poses require  the  will  to  be  established,  when  there  is 
nothing  that  this  Court  has  to  carry  into  effect;  and  in 
Orove  V.  Toung  it  did  not  direct  the  trust  to  be  carried  into 
execution;  and,  on  the  other  hand,  Lord  Manners  in  the 
case  I  have  just  referred  to  is  reported  as  saying,  that  it 
is  a  question  which  the  party,  independently  of  the  right 
to  redemption,  would  be  entitled  to  have  tried  as  against 
the  heir-at-law. 

Therefore,  if  I  cannot  on  principle  find  any  ground  on 
which  the  mere  fact  of  the  trust  should  create  an  equity 

(a)  CardalTt  ease,  Cro.  M.  315.  (6)  2  Ph.  619. 
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185a  against  the  heir-at-law,  I  do  not  think  that  I  am  bound 
by  a  series  of  authorities,  as  Mr.  Russell  contended,  to  hold 
that  in  every  case  where  the  Court  attempts  to  establish 
a  will,  it  is  also  carrying  the  trusts  into  execution;  and  I 
Judgment.  £n^^  further,  that  relief  was  given  in  a  simple  case  where 
there  was  an  outstanding  legal  estate,  and  where,  unless 
there  was  some  special  equity  to  establish  the  will,  clearly 
the  proper  course  would  have  been  to  remove  the  outstand- 
ing term,  and  direct  an  action  to  be  brought  by  the  devisee. 
I  say,  when  I  find  authorities  of  that  description,  inde- 
pendently  of  the  various  dicta,  to  which  I  am  about  to 
refer,  of  several  learned  Judges  on  this  subject,  I  must 
come  to  the  conclusion  that  there  must  be  an  inherent 
equity  on  the  part  of  the  devisee  to  have  the  will  estab- 
lished, if  he  think  fit,  against  the  heir-at-law. 


I  must  now  notice  another  objection  of  Mr.  RussM'Sy 
which  is  this:  he  says,  there  is  a  twofold  current  of  au- 
thority against  this  proposition:  first,  the  current  of  au- 
thority which  I  have  disposed  of;  and  secondly,  he  says, 
there  has  been  a  course  of  practice  current,  namely,  that 
bills  were  common  to  perpetuate  testimony;  and  therefore 
this  is  an  indication  that  that,  and  not  a  bill  to  establish 
the  will,  was  the  right  course.  No  doubt  there  were  many 
bills  to  perpetuate  testimony.  I  can  easily  conceive  why 
a  party,  who  is  not  bound  to  establish  the  will  against  the 
heir-at-law,  might  well  prefer  a  bill  to  perpetuate  testi- 
mony, because  what  he  does  is  this :  he  is  confident  in  his 
own  witnesses,  and  he  examines  them,  and  they  cannot 
be  cross-examined  on  a  bill  to  perpetuate  testimony.  They 
all  speak,  perfectly  well  knowing  that  no  proceeding  can 
betaken  against  them  for  perjury,  for  the  evidence  cannot 
be  published  usually  until  they  are  dead,  and  the  party 
has  every  possible  advantage  in  perpetuating  testimony  in 
that  mode  against  the  heir,  if  he  be  so  minded,  instead  of 
bringing  the  matter  to  open  conflict     The  question  which 
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I  have  to  try  i%  whether  he  is  at  liberty  to  litigate  it ;  and  I        1863. 
apprehend  he  is  at  liberty,  although  by  no  means  bound  to 
do  so;  and  in  those  bills  for  perpetuating  testimony  at  the 
instance  of  purchasers,  where  necessarily  the  vendor  would 
do  the  least  he  could  to  disturb  the  title,  and  the  utmost  point       ^^'^'^ 
contended  for  by  the  purchaser  was,  that  he  had  a  right  to 
have  the  will  proved,  as  it  is  called,  in  Chancery,  I  can 
understand  why  the  bill  should  be  limited  to  perpetuating 
the  testimony,  and  why  the  parties  should  not  be  minded 
to  carry  it  into  further  and  more  open  litigation.     But  I 
think  that  a  great  deal  of  light  is  thrown  upon  the  subject 
by  the  observations  of  Lord  Hardwicke  inBemey  v.  Eyre  (a). 
He  seems  to  say  there,  that  there  is  a  twofold  mode,  a  mode 
of  either  perpetuating  testimony  or  bringing  the  matter  to 
an  issue.    Lord  Hardwicke  in  that  case  there  lays  down  the 
following  general  rules:  '^  That,  if  a  devisee  brings  a  bill 
merely  in  perpetuam  rei  memorianij  and  the  heir-at-law 
does  nothing  more  than  cross-examine  the  witnesses  who 
are  produced  to  confirm  the  will,  he  is  entitled  to  his  costs. 
If  he  examines  witnesses  to  encounter  the  will,  then  he 
shall  not  have  his  costs.  This  is  where  the  bill  does  not  pray 
relief,  or  is  not  brought  to  a  hearing.    But  when  the  cause 
is  brought  to  a  hearing,  if  the  heir-at-law  has  an  issue 
directed  to  try  the  will,  and  the  will  is  established,  as  he 
has  a  right  to  be  satisfied  how  he  is  disinherited,  he  shall 
baye  his  costs."    Here  clearly  Lord  Hardtuidce  seems  to 
pomt  out  two  distinct  courses:  the  one,  having  a  bill  to 
perpetuate  testimony,  if  the  Plaintiff  thought  fit;  the  other, 
baying  his  bill  brought  to  a  hearing,  if  he  thought  fit;  and 
in  that  case,  the  heir,  if  he  had  an  issue,  which  he  had  a 
right  to  have,  should  have  his  costs ;  and  that,  too,  in  a  case 
irbere  the  bill  before  him  was  not  the  bill  of  a  party  seek- 
ing to  carry  into  effect  any  trusts  under  the  wUl,  but  the 
bill  of  a  party  simply  embarrassed  by  the  existence  of  an 

(a)3Atk.387. 
VOL.  I.  .  I  B.  K.  W. 
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1663.        outstanding  legal  estate,  which  would  not,  I  apprehend, 
^    y    ^      give  him  the  equity  to  have  an  issue,  whatever  right  it 
».  might  give  him  to  have  an  action,  unless  there  was,  in- 

RoagBOKoooH.  dependently  of  his  position,  and  by  virtue  of  his  being  a 
Judgment,  devisee,  a  right  to  have  the  issue  tried  as  against  the  heir; 
and  Lord  Hardvncke  there  takes  no  notice  whatever  of 
there  being  a  difference  between  a  devisee  in  trust  and  a 
mere  legal  devisee  filing  a  bill  to  establish  a  will,  but  sim- 
ply takes  the  case  of  a  devisee  bringing  a  bill  in  perpetuam 
rei  meniQriami  which  is  one  course,  or  bringing  it  to  a  hear- 
ing, which  he  says  is  another  course. 

That  brings  me  lastly  to  the  observations  which  arise 
from  the  numerous  dicta  on  this  subject,  which  never  seem 
to  draw  the  distinction  in  any  way  between  the  case  of 
a  devise  in  trust,  and  the  case  of  a  mere  devise.  First  of 
all,  there  is  the  case,  which  was  referred  to  by  counsel,  be- 
fore Lord  Eldon  oiBooUe  v.  BlundeU  (a).  Lord  Eldon  there, 
speaking  of  there  being  a  necessity  of  examining  all  the 
three  witnesses,  says: — "Suppose  then  an  ejectment  di- 
rected, with  admissions  about  possession,  &a,  or  any  other 
form  of  action,  that  is  one  course;  but  I  have  never  known 
any  other  taken  upon  an  establishing  bill,  than  by  direct- 
ing an  issue.''  And  he  there  draws  at  once  widely  the 
distinction  which  exists  between  the  case  of  merely  setting 
aside  legal  impediments,  in  which  case  an  action  would  be 
the  proper  course,  and  the  case  of  an  "  establishing  bill," 
as  he  calls  it,  on  which  the  course  taken  is  that  of  direct- 
ing an  issue;  and  he  there  speaks  of  it  by  name,  as  if  that 
species  of  bill,  an  "establishing  bilV  were  well  understood. 

The  rest  of  his  remarks  by  no  means  diminish  the  force 
of  his  expressions  concerning  "  establishing  bills  j"  and  he 
s^ys,  that  the  course  which  is  taken  in  such  cases  is  to 
direct  an  issue. 

(a)  19  Vea.  501. 
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Furtber  tbati  that,  which  marks  the  contrast,  in  my  1663. 
opinion,  on  this  point,  in  Pemberton  v.  Pemberton  (a)y  boybz 
-where  Lord  Eldon  is  considering  the  case  of  an  heir  who  ^^8^3^^^^ 
brought  a  bill  to  set  aside  a  will,  and  alleged  that  there 
Irere  outstanding  legal  estates,  and  an  issue  had  been  di- 
rected to  be  tried,  his  Lordship  says,  he  is  not  certain  that 
the  proper  course  had  been  taken,  or  that  there  ought  to 
have  been  an  issue.  He  also  says  in  that  case,  that  this 
Court  cannot  try  the  validity  of  a  will;  and  I  appre- 
hend that  where  the  mere  difficulty  is,  that  there  is  an 
outstanding  legal  interest,  which  prevents  the  trial  at  law, 
the  course  is  to  direct  an  action,  not  an  issue.  But  the 
same  Judge  says,  that,  on  an  establishing  bill,  the  proper 
course  is  to  direct  an  issue,  and  an  issue  was  directed  in 
Blake  v.  Foster^  before  Lord  Manners  (6),  where,  according 
to  the  practice  of  the  Court,  unless  the  parties  had  a  right 
to  an  issue  to  establish  the  will  against  the  heir,  the  pro- 
per course  would  have  been  an  action. 

There  is  another  case,  which  perhaps  assists  in  throwing 
some  light  on  the  subject,  the  case  of  Morrison  v.  Ar- 
nold (c),  before  Lord  Eldon.  In  that  case,  a  motion  was 
Inade,  that  depositions  taken  in  a  suit  instituted  to  per- 
petuate testimony  might  be  published,  the  witness  being 
still  living.  That  was  a  bill  to  perpetuate  testimony, 
there  being  a  will  of  later  date  set  up,  which  it  was  al- 
leged had  not  been  duly  executed.  The  Plaintiffij  were 
trustees  for  sale,  and  they  had  sold,  or  rather  were  about 
to  sell,  for  certain  purposes,  and  wanted,  therefore,  to 
have  the  evidence  published.  Lord  Eldon,  after  deciding 
that  he  could  not  do  that,  says,  '*  And  farther,  looking  at 
the  first  will,  and  what  the  trustees  under  it  are  about,  I 
doubt  whether  a  bill  to  perpetuate  testimony  is  in  this 

(a)  13  Ves.  290.  (6)  2  R  &  B.  387.  (c)  19  Ves.  670. 
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185a  particular  case  exactly  the  bill  vhich  shoald  have  been 
filed."  It  is  quite  clear  that  his  view  there  was,  that  it 
ought  to  have  been  a  bill  to  establish  the  wilL  It  is  true 
there  was  there  a  trust  for  sale ;  and  it  may  be  suggested. 
Judgment  ^jitii^  therefore,  the  case  does  not  very  prominently  bear 
on  the  point  particularly  at  issue. 

Then,  there  is  another  case,  which  I  think  again  shews 
that  this  supposed  distinction,  now  attempted  to  be  made 
between  a  deyise  in  trust  and  a  devise  of  the  legal  estate, 
is  disregarded  in  the  course  of  the  observations  made  by 
the  Court.  I  refer  to  the  case  of  Tatham  v.  Wright  (a). 
There  is  a  report  of  the  case  before  Sir  John  Leach,  M.  R, 
in  the  first  instance ;  and  then  a  further  report  of  it  before 
the  Lord  Chancellor,  assisted  by  Lord  C.  J.  Tindal  and 
other  Judges  of  the  common  law  courta  It  was  the  bill 
of  the  heir  to  have  the  legal  estate  put  out  of  his  way.  Sir 
J.  Leach  says,  "  It  is  further  to  be  observed,  that  the  bill 
filed  in  this  case  is  not  by  the  devisees  to  establish  the 
testamentary  instrument,  but  it  is  a  bill  by  the  heir-at- 
law  claiming  against  these  instruments."  It  does  not 
appear  whether  the  devises  were  of  legal  estates  simply, 
or  whether  they  were  in  trust;  but  the  Court  draws  no 
distinction  between  a  bill  by  a  devisee  upon  a  will,  where 
there  are  trusts  to  be  performed,  and  a  devise  only  of  the 
legal  estate.  The  Court  says,  ^'  The  bill  filed  in  this  case 
is  not  by  the  devisees  to  establish  the  testamentary  instru- 
ment, but  it  is  a  bill  by  the  heir-at-law,  claiming  against 
these  instruments,  to  have  a  legal  estate  put  out  of  his 
way,  in  order  that  he  may  try  the  validity  of  these  instru- 
ments by  ejectment;  and  no  decree  in  this  cause  would  be 
conclusive  upon  the  question  of  the  validity  of  the  will. 
The  Plaintiff  might,  by  redeeming  the  mortgage,  get  in  the 

(a)  2  Bobs.  &  M.  1. 
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^MLtstandmg  legal  estate  by  an  assignment  of  the  mort-        isss, 
g|ibge^  or  even  upon  the  hearing  upon  further  directions,      ^b«y"*^ 
^e  might  still  contend  that  he  ought  not  to  be  concluded  «. 

l>7  the  trial  of  the  issues,  and  that  the  Court  of  equity         

should  still  permit  him  to  proceed  by  restraining  the  De-  ^^^^fn^^ 
fendant  from  opposing  to  him  the  legal  estates."  Then  the 
case  came  before  the  Lord  Chancellor,  assisted  by  the  Lord 
Chief  Justice  Tindcd;  and  the  Lord  Chief  Justice,  it  cannot 
be  doubted  from  what  is  known  of  his  learning  and  of  his 
anxiety  to  make  himself  master  of  every  ease,  must  hare 
well  informed  himself  of  the  course  of  this  Court  before  de- 
livering his  view,  which  was  adopted  and  sanctioned  by  the 
Lord  Chancellor.  He  says  this:  ''  It  may  be  taken  to  be 
generally  true,  that,  in  cases  where  the  devisee  files  a  bill 
to  set  up  and  establish  the  will,  and  an  issue  is  directed  by 
the  Court  upon  the  question  devisavit  vel  notiy  this  Court 
will  not  decree  the  establishment  of  the  will,  unless  the 
devisee  has  called  all  the  subscribing  witnesses  to  the  will 
or  accounted  for  their  absence.  And  there  is  good  reason 
for  such  a  general  rule.  For  as  a  decree  in  support  of  the 
will  is  final  and  conclusive  against  the  heir,  against  whom 
an  injunction  would  be  granted  if  he  should  proceed  to 
disturb  the  possession  after  the  decree,  it  is  but  reasonable 
that  he  should  have  the  opportunity  of  cross-examining 
all  the  witnesses  to  the  will  before  his  right  of  trying  the 
title  of  the  devisee  is  taken  irom  him.    In  that  case,  it  is 

'  the  devisee  who  asks  for  the  interference  of  this  Court, 
and  he  cmght  not  to  obtain  it  until  he  has  given  every  op- 
portunity to  the  heir-at-law  to  dispute  the  validity  of  the 
will"  There  is  no  reference  there  to  its  being  a  devise 
in  trust  or  not  in  trust;  and,  indeed,  as  I  said  before,  I 
cannot  understand  what  possible  equity  can  arise  against 
the  heir  from  that  circumstance.  Then  he  says,  "  this  is 
laid  down  by  Lord  Eldon  in  a  bill  to  establish  a  will,  an 
*  establishing  bill,'  as  Lord  Eldon  calls  it  in  one  part  of 
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1863.        liis  judgment;"'  referring  to  that  expression,  as  shewing 

"  BoysB  ^      ^^^^  ^*  ^^  ^  familiar  proceeding;  and  then  he  notices  the 

«•  case  of  Lowe  v.  JoUiffe  (a).     I  have  looked  at  that  case, 

and  find  that  the  bill  there  was  for  the  purpose  of  carry- 

Judgmemt.      j^^^  j^^^  ^^^^^  ^j^^  ^^^^  ^^  ^j^^  ^jjj     g^jjj  ^j^^  distinction 

was  in  no  way  introduced. 

Then  I  come  to  the  case  which  is  of  great  importance  to 
this  particular  case  now  before  the  Court,  the  case  ofOrove 
V.  Bastard  (6),  before  Lord  CoUenhamy  that  being  a  bill  for 
specific  performance,  in  which  it  certainly  did  appear  that 
the  vendors  were  trustees  for  sale,  the  bill  being  simply 
against  the  purchaser.  Lord  CoUenham,  however,  makes  this 
observation:  "  It  is  always  a  painful  duty  for  the  Court  to 
have  to  decide  on  a  title  in  the  absence  of  the  party  inter- 
ested in  disputing  it''  He  says,  "The  Courts  in  this 
country  have  not  the  power  which  the  Courts  in  ScoUand 
have,  of  settling  such  questions  by  dedarator;  but,  in  this 
particular  instance,  this  Court  has  in  effect  the  power  of  a 
Scotch  declarator^  for  it  has  the  power  of  bringing  the 
question  raised  by  the  third  party  to  the  test"  Then  he 
goes  on  to  give  his  reason  for  his  doubts  upon  that  will, 
and  he  says,  "  The  Master  of  the  Rolls  says»  in  Qreen  v. 
PuUford  (c),  '  If  it  were  possible  to  institute  any  inquiry 
as  to  the  facts  which  took  place,  I  think  it  ought  to  be 
done  for  the  satisfaction  of  the  purchaser;  but  I  do  not 
see  how  that  can  be/  That  is  an  authority,  that,  if  there 
are  means  of  bringing  the  objection  to  a  test,  the  Court 
will  do  so  before  it  compels  the  purchaser  to  take  the  title. 
In  this  case  I  have  the  means,  by  requiring  the  vendor  to 
file  a  bill  to  establish  the  will  against  the  heir.  In  that 
way  the  question  will  be  speedily  and  conclusively  deter- 
mined."   No  doubt  the  Lord  Chancellor  had  the  fact  be^ 

(a)  1 W.  Bl.  366.  (6)  2  Ph.  619.  (c)  2  Beav,  70. 
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tote  him,  tliat  the  Tendcnr  in  that  case  was  a  devisee  ia        ie5a 
trust,  but  he  speaks  of  it  without  making  any  distinc- 
tion whatever  as  to  its  being  a  devise  in  trust;  and,  as 
I  said  before,  when  it  came  to  be  decided  in  Orove  v. 
T^aunff  (o),  it  was  upon  a  bill  which  did  not  ask  to  have     ^^'^oneiu. 
the  trusts  carried  into  execution.    The  VicerChancellor,  in 
Gfrove  v.  Young^  in  the  same  way,  says,  this  is  the  case  of 
a  bill  by  devisees  to  have  the  will  established,  and  comes 
to  the  same  conclusion.      I  have  looked  into  Sugdens 
Vendors  and  Purchasers,  to  see  if,  when  considering  the 
question,  whether  the  purchaser  has  a  right  to  insist  on 
the  will  being  proved  in  Chancery,  the  learned  author 
refers  to  the  supposed  distinction;  and  I  find  no  such  dis- 
tinction drawn  by  him  as  is  here  contended  for.    In  the 
9th  edit  p.  369,  11th  edit.  p.  463,  he  says,  "Formerly, 
where  a  vendor  claimed  under  a  modem  will,  by  which 
the  heir  was  disinherited,  it  was  usual  to  require  the  will 
io  be  proved  in  equity  against  the  heir-at-law,  but  this 
practice  is  now  almost  wholly  discontinued.    In  the  case 
of  CoUon  V.  Wilson  (5),  the  purchaser  was  in  the  first  in- 
stance discharged  from  his  purchase  on  account  of  the  wUl 
not  being  proved  against  the  heir-at-law;  but,  on  a  re- 
hearing, he  was  compelled  to  take  the  title.    This  decree, 
however,  was  made  on  the  particular  circumstances  of  the 
case,  and  the  point  was  by  no  means  settled.     But,  in 
Bellamy  v.  Liversidge  (c),  the  title  received  the  Master's 
approbation,  although  the  will  was  not  proved  against 
the  heir-at-law;  but  upon  exceptions  to  his  report  on  that 
account  coming  on.  Lord  Kenyon,  then   Master  of  the 
Rolls,  overruled  them."    Now,  I  have  already  observed, 
that,  in  CoUon  v.  Wilsoti  (d),  the  suit,  in  which  the  pur- 
chaser said  that  the  will  should  have  been  proved,  was  a 
suit  to  carry  into  effect  the  trusts  of  a  will ;  in  which  suit. 


(a)  5  De  G.  &  S.  38.  (c)  Chanc.,  Ist  June,  17S6,  MS. 

(6)  3  P.  Wms.  100.  id)  3  P.  Wma.  190. 
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1863.        therefore,  the  will  would  have  been  established.      The 

BoYsa "     learned  author  continues,  "  If  it  should  even  be  thought, 

^-  that  a  modem  will  must  be  prored  against  the  heir-at- 

RoisBonouoH    ,  .  -  .  .  . .  ,  . , 

—         law,  yet  it  seems  clear  that  equity  would  not  compel  the 

JvdffmeiU.  y^j^^j^y^  |^^  ^jj^  ^[^  ^f  ^^  purchaser,  to  prove  the  will  per 
testes.  The  objection,  therefore,  under  any  construction, 
could  only  be  set  up  by  a  purchaser  as  a  defence  to  speci- 
fic performance."' 

Then  I  was  curious  to  see  what  Lord  8t  Leonard's  said 
after  the  decision  in  Orove  v.  Ba8tard(a),  and  I  looked  at 
the  last,  the  condensed,  edition  of  the  Vendors  and  Pur- 
chasers ;  and  there,  in  page  327, 1  find  these  words:  "  How- 
ever, in  a  case  where  the  will  was  in  favour  of  the  solicitor 
who  drew  it,  and  his  children,  although  the  heir  had  tried 
one  ejectment  against  him,  and  a  new  trial  had  been  re- 
fused, the  Court  refused  to  enforce  the  acceptance  of  the 
title;  and,  as  the  purchaser  was  willing  to  wait,  the  vendor 
(the  plaintifi)  was  required  to  file  a  bill  to  establish  his  ti- 
tle against  the  heir.    An  answer  to  such  bill,  abandoning 
the  claim,  would  remove  the  objection;  and  if  an  issue 
were  required,  it  would  be  properly  tried  as  between  the 
heir  and  the  devisee.     Of  course,  the  seller  could  not  have 
been  compelled  to  take  this  step,  but  the  Court,  no  doubt, 
would,  if  he  had  declined  to  do  so,  have  dismissed  his  bilL" 
I  do  not  find  in  that  work  the  slightest  observation  made 
as  to  the  circumstance  of  its  being  a  trust,  or  of  any  dif- 
ference arising  from  that  cause;  nor  in  any  part  of  the  ob- 
servations is  there  any  distinction  made  by  the  author 
pointing  out  to  purchasers,  that,  if  it  had  not  been  a  devise 
upon  trust,  there  could  not  have  been  a  bill  to  establish 
the  will. 

Therefore,  having  looked  at  the  case  under  all  these  dif- 
ferent views,  having  carefully  considered  what  equity  arises 

(a)  2  Ph.  619. 


JvdifmenL 
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agunst  the  heir  authorising  this  peculiar  decree,  this  very  ^1858. 
strict  and  peremptory  decree,  which  forbids  his  ever  dis- 
puting the  question  again,  firom  the  circumstance  of  there 
being  a  devise  in  trust  instead  of  an  ordinary  devise  of  the 
legal  estate,  I  am  unable  to  find  a  ground  for  any  such 
special  equity  on  that  accotmt  If  I  had  found  a  current 
of  authority  upon  that  question,  I  must  have  followed  it, 
although  I  should  not  have  been  able  to  discover  the  prin- 
ciple on  which  the  particular  relief  had  been  so  granted. 
But  when  I  find,  on  the  one  hand,  Lord  Manners  saying 
I  will  assist  a  person  by  way  of  issue  to  establish  a  will 
when  there  is  only  the  difficulty  of  an  out-standing  legal 
estate,  and  the  only  proper  remedy  would  be  an  ejectment 
after  that  difficulty  had  been  removed;  and  when  I  find, 
on  the  other  hand,  the  yice-Chancellor  Knight  Bruce  and 
the  Yice-Chancellor  Parker  concurring  in  sanctioning  such 
a  decree  on  a  bill. which  did  not  ask  to  carry  any  trusts 
into  execution,  but  simply  to  establish  the  will  against  the 
heir,  it  seems  to  me  impossible  to  say  that  the  equity  arises 
from  the  circumstance  of  there  being  a  devise  in  trust  It 
is  true,  that  I  have  been  unable  to  discover  any  case  in 
which  the  party,  who  has  actually  instituted  a  proceeding 
of  this  kind,  has  been  a  mere  devisee  of  the  legal  estate; 
and  that,  on  the  other  hand,  there  have  been  several  such 
cases  of  bills  for  perpetuating  testimony;  but  this  may  be 
explained  for  reasons  which  I  have  already  stated.  I  say, 
takmg  all  these  circumstances  into  consideration,  it  ap- 
pears to  me  that  the  equity  must  arise  entirely  from  the 
fact  of  the  devise,  and  the  jurisdiction  assumed  by  this 
Court  in  cases  of  devise  over  the  heir,  although  he  has 
brought  no  action,  and  has  done  nothing  which  brings 
him  within  the  ordinary  jurisdiction  of  bills  of  peace,  to 
enable  the  devisee  to  have  his  title  once  for  all  quieted  in 
the  special  case  of  a  devise. 

There  is  one  of  Mr.  Bm88M*8  arguments  which  I  have  not 
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1853.        noticed/ and  wHich,  I  think,  has  but  little  bearing  on  the: 

"  g^^.g^       subject,  that  there  is  no  reciprocity,  because  the  heir  cannot 

V-  bring  a  bill  to  set  aside  the  will;  and  that,  therefore,  this 

Court  has  not  jurisdiction  to  establish  the  will  against  hiOL 

**  ^  •  It  does  not  appear  to  me  that  the  two  things  are  of  such  an 
analogous  character  as  that  one  would  expect  to  find  the- 
one  where  the  other  existed.  At  the  same  time,  that  doc- 
trine was  only  settled  after  a  considerable  struggle;  for,  in 
a  case  before  Lord  ffardwicke,  Wdb  v.  Claverden  (a),  he 
directed  an  issue  upon  a  bill  filed  by  an  heir  who  had  no 
obstacle  in  his  way;  and  when  the  cause  came  back  he 
said  that  he  should  not  give  the  heir  his  costs,  because 
it  was  a  vexatious  proceeding  on  his  part  to  come  to  this 
Court  when  he  might  haTe  sued  at  law.  In  the  case  of 
Jones  Y.  Jones  (6),  it  is  very  remarkable,  with  regard  to 
the  right  of  the  heir  to  set  aside  the  will  for  invalidity, 
that  it  is  not  said  that  it  never  has  been  done,  but,  that 
the  Court  has  never  done  this  without  directing  an  action 
or  an  issue;  and  Mr.  Russell  relied  on  the  frequently  used 
expression,  that  this  Court  cannot  decide  on  the  validity 
or  invalidity  of  a  will.  That  means  only  that  the  heir 
has  a  right  to  have  the  question  tried  at  law;  but  it  does 
not  mean,  that,  when  the  issue  has  been  tried  at  law,  the 
Court  cannot  establish  the  will.  If  so,  of  course  every  de- 
cree for  establishing  a  will,  either  in  cases  of  trust  or 
otherwise,  must  be  wrong;  for  the  Court  always  directs 
an  issue  to  have  the  point  determined  at  law,  and  when 
it  comes  back  it  establishes  the  will. 

There  was  another  objection  on  the  demurrer,  which 
was,  that  the  bill  did  not  sufficiently  aver  the  claim  of  the 
heir.  I  think,  however,  that  it  is  sufficiently  averred,  in 
this  respect:  his  title  is  not  averred,  but  the  claim  is;  and 
it  is  not  competent  for  him,  who  appears  on  the  face  of 

(a)  2  Atk,  424.  (6)  3  Mer.  161. 
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the  bill  to  baye  succeeded  in  his  character  of  heir  in  'Ire^        it^gs. 
land  as  to  the  Irish  estate,  to  disclaim  his  title  as  heir,  or 
to  say  that  a  further  averment  is  necessary,  than  those 
facts  stated  in  the  bill,  to  support  tiie  rights  of  those  par- 
ties who  are  proceeding  against  him  as  heir,  he  being  a     •^•**™«*'' 
person  who  is  vexing  them  in  that  character. 

Two  other  grounds  for  supporting  the  bill  have  been 
suggested,  which,  if  I  could  have  adopted  either  of  them, 
would  have  saved  me  a  good  deal  of  difficulty  and  labour, 
but  I  do  not  think  I  can.  The  principal  ground  was  this :  if 
there  is  an  out- standing  legal  estate,  and  the  Court  there- 
fore interferes,  as  it  has  done  in  some  of  the  cases  I  have 
referred  to,  it  is  said  that  will  apply  to  the  present  case, 
because  the  Plaintiff,  as  devisee,  has  conveyed  the  legal  es- 
tate to  trustees;  and  there  is  an  allegation  in  the  bill  that 
they  will  not  act  on  account  of  the  claim  of  the  heir;  but 
I  think  that  it  would  be  impossible  to  sustain  the  bill  upon 
such  an  equity  as  that;  the  estate  having  been  conveyed 
by  the  Plaintiff  to  her  own  trustees,  being  the  only  circum- 
stance which  raises  the  difficulty  in  the  way  of  the  Plain- 
tiff in  trying  the  question.  The  proper  course  in  such  a 
case  would  be,  if  the  Plaintiff  were  out  of  possession,  to 
file  a  bill  to  enable  him  to  take  proceedings  in  the  name 
of  his  trustee;  or,  if  he  were  in  possession,  as  in  this  case, 
and  the  trustee  had  not  taken  the  proper  steps,  then  the 
proper  course  would  be  to  have  a  bill  to  perpetuate  testi- 
mony. The  other  ground  is,  that  this  is  an  obstacle  to  the 
Plaintiff's  trying  his  right  at  law;  but  a  party  cannot  say, 
I  have  an  estate  in  my  own  trustee,  and  I  am  afraid  that 
it  will  be  some  impediment  to  my  trying  my  right  against 
the  heir.  The  equity  against  the  heir  must  arise  from 
some  outstaAding  legal  estate,  of  which  he  is  going  to  avail 
himself;  and  therefore  I  could  not  support  the  bill  on  that 
ground. 

Another  point  has  occurred  to  me ;  and  if  the  proceed- 
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ing  had  been  in  England,  I  think  that  it  might  have  sup- 
ported the  bill  There  is  a  bUl  by  the  heir  in  Ireiand, 
impeaching  the  validity  of  the  will  aimpliciter,  and  an  is- 
sue has  been  directed  and  tried  upon  that ;  and  if  that  suit 
had  been  in  the  Court  of  Chanceiy  in  England,  it  would 
probably  have  given  an  equity  for  a  cross  bill  to  establish 
the  will;  but,  being  in  Ireland,  it  will  not  give  such  an 
equity  here  for  a  cross  bill,  nor  for  a  bill  of  peace,  more 
especially  as  the  heir  has  succeeded  in  his  suit  in  Ire- 
land. 

I  therefore  overrule  the  demurrer,  but  without  costs,  as 
the  point  is  now  raised  for  the  first  time. 

A  month's  time  was  given  to  put  in  an  answer. 


I>ee.ethds 
1th. 

druetum — Mii- 
nomer — Tloo 

Evideneenot 
aduMtiUe, 


DOUGLAS  t;.  FELLOWS. 

I.  HIS  was  a  claim  by  the  three  children  of  Henry  Otbom 
Douglas  against  the  executors  of  the  will  of  Ann  StruU 
and  the  children  of  Peter  John  Douglas,  five  in  number, 
for  a  legacy  of  3002.  and  interest 


Ann  Strutt,  late  of  Camberwell,  in  the  county  of  Surrey, 


A  will  contain- 
ed a  legacy  of 
300/.  to  Com- 

modope  P.  z).,    the  wife  of  Joseph  Strutt,  of  the  same  place,  in  her  last 

of5.,  and  alike  £-  '  j:         ' 

legacy  to  the      wiU,  dated  the  Ith  of  August,  1 842,  and  made  in  execu- 

cbildien  of  P. 
H.  D.    Thii 

last  legacy  was  claimed  by  the  three  children  of  ^.  0. 2>.,  and  also  adrenely  by  the  five  children  of 
P.  D^  whose  real  name  was  P.  J,  D.  P,  J,  D.  and  H,  O,  D,  were  both  in  the  same  degree  of  rela- 
tionship to  the  testatrix,  and  she  had  given  like  legacies  to  their  brothers  and  sisters.  H.  O.  D,  was 
dead  at  the  date  of  the  will : — HeLd^  t£it  the  preyions  gift  to  Commodore  P.  2>.,  and  the  £ict  that  the 
gift  was  not  to  ihe  children  of  ^  the  said'*  P.  H,  2>.,  together  with  the  intention  manifested  in  tiia 
will  to  provide  for  all  the  members  of  the  D.  fiimily,  was  sufficient  to  enable  the  Court  to  decide,  upon 
the  face  of  the  will,  that  the  children  of  ^.  O.  D,  were  intended,  although  there  was  no  refbrence 
to  him  as  *"  the  late'*  H.  O,  D. 

Hdd,  also,  that  this  ocmttniction  did  not  strike  oat  the  name  **P.**  but  treated  it  as  haTing  been 
used  by  mistake. 

Held^  lastly,  that  extrinsic  oTidence  of  the  intention  of  the  testatrix  was  not  admissible,  although 
it  might  have  been  if  there  had  been  only  one  cUss  of  claimants. 
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tion  of  a  power  given  to  her  hj  lier  marriage  settlement^ 
expressed  herself  as  follows: — **  I  give  and  bequeath  nnto 
Ladj  Chariotte  Jephson^  of  Pdham  Crescent,  Old  Bromp- 
ton,  in  the  county  of  Middlesex,  widow,  the  sum  of  3002., 
part  of  the  sum  of  1770L  Bank  Stock  standing  in  the 
names  of  Timothy  Richardson  and  Thomas  Fellows.    I 

give  and  bequeath  unto Bamy,  the  wife  of  the  Rey. 

J<An  Barny,  of  Ea^  Charlton  Somertson,  in  the  countj  of 
Somersety  clerk,  the  sum  of  300Z.,  further  part  of  the  said 
Bulk  Stock.  /  give  and  beqtteath  unto  Commodore  Peter 
DouglaSy  now  or  late  ofPortsea,  in  the  county  ofSonthamp- 
ton,  the  sum  of  300Z.,  further  part  of  the  said  Bank  Stock. 
I  give  and  bequeath  unto  Charles  Smith,  of  CharUon,  in 
the  county  of  Kent,  now  or  late  a  cadet  in  the  Military 
College,  Woolmch,  in  the  said  county  of  Kent,  the  sum  of 
300L,  farther  part  of  the  said  Bank  Stock.  I  give  and  be^ 
queath  to  the  children  of  Peter  Henry  Douglas  the  sum  of 
300L,  further  part  of  the  said  Bank  Stock,  equally  to  be  di- 
vided between  them.    I  give  and  bequeath  to Friend, 

the  wife  of  Captain Friend,  the  sum  of  135t,  further 

part  of  the  said  Bank  Stock.   I  give  and  bequeath  to 

Hammond,  the  wife  of Hammond,  the  sum  of  1361, 

residue  of  the  said  Bank  Stock.    I  am  not  aware  of  the  re- 
sidences of  the  said  two  last-mentioned  legatee^'" 

The  will  also  contained  a  bequest  to  the  children  of 
"the  said"  Lady  Jephson. 

The  testatrix  appointed  the  said  Timothy  Richardson 
and  Thomas  Fellows  her  executors.  She  dicJ  I::  March, 
1850,  and  her  executors  proved  her  wilL 


1863. 
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There  were  six  brothers  and  sisters  of  the  Douglas  fa- 
mily, all  cousins  to  the  testatrix.  One  of  them,  named 
Henry  OAom  Douglas,  and  usually  called  Henry  Douglas, 
was  the  father  of  the  Plaintiffs,  and  had  died  in  1820,  leav- 
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ing  the  Plaintifis  his  only  chiidreiL  Another  brother  iras 
Peter  John  Douglas,  formerly  a  Commodore  and  now  an 
Admiral  in  the  Royal  Navy;  Peter  John  Douglas  had, 
at  the  date  of  the  will,  and  at  the  death  of  the  testatrix, 
five  children,  who  were  Defendants  to  this  claim.  There 
was  no  brother  named  Peter  Henry  Douglas.  Of  the  six 
brothers  and  sisters  of  the  Douglas  family,  one  died  with- 
out issue  long  before  the  testatrix.  Two  of  the  sisters 
were  widows,  in  good  circumstances,  and  without  chil- 
dren. The  sixth  was  the  mother  of  Mrs.  Bamy,  to  whom 
tt  legacy  was  given,  and  who  was  her  only  child.  The  state 
of  the  Douglas  family  was  known  to  the  testatrix,  but  she 
did  not  know  where  the  children  of  Henry  OAom  Doug- 
las  resided,  and  it  did  not  appear  that  she  knew  that  there 
were  children  of  Peter  John  Douglas. 


Argument.     '    Mr.  Caims,  for  the  Plaintiffs,  offered  evidence  of  the  in- 
tention of  the  testatrix  in  making  this  bequest. 

Mr.  Wigram,  Q.  C,  for  the  cbildren  of  Commodore 
Douglas,  objected  to  this  evidence  being  received. 

Mr.  Cairns. — ^The  description  of  the  children  applies 
with  exactly  equal  inaccuracy  to  two  classes  of  children, 
those  of  Peter  John  Douglas  and  Henry  Osbom  Douglas. 
Therefore,  the  case  is  like  a  gift  of  a  subject  by  a  description 
which  will  apply  to  two,  and  it  comes  within  the  rule  laid 
down  by  Tindal,  C.  J.,  in  Miller  v.  Travers  (a),  that  "  where 
the  description  of  the  thing  devised,  or  of  the  devisee,  is 
clear  upon  the  face  of  the  will,  but  upon  the  death  of  the 
testator  it  is  found  that  there  are  more  than  one  estate  or 
subject-matter  of  devise,  or  more  than  one  person  whose 
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description  follows  out  and  fills  the  words  used'in  the  will; 
as  where  the  testator  devises  his  manor  of  Dofe,  and  at 
his  death  it  is  found  that  he  has  two  manors  of  that  name^ 
South  Dale  and  North  Dale;  or  where  a  man  devises  to  his 
son  John^  and  he  has  two  sons  of  that  name:  in  each  of 
these  cases  respectivelj  parol  evidence  is  admissible  to 
shew  which  manor  was  intended  to  pass,  and  which  son 
was  intended  to  taka  The  other  class  of  cases  is  that  in 
which  the  description  contained  in  the  will  of  the  thing 
intended  to  be  devised,  6t  of  the  person  who  is  intended 
to  take,  is  true  in  part,  but  not  true  in  every  particular 
As  where  an  estate  is  devised  to  a  person  whose  surname 
or  christian  name  is  mistaken,  or  whose  description  is  im** 
perfect  or  inaccurate^'" 

So  in  1  Jarm.  on  Wills,  376,  it  is  said:  "  that  where  part 
of  the  description  applies  to  one  person  and  part  to  another 
(a  state  of  things  which  would,  if  the  ambiguity  were  not 
removed  in  some  manner,  necessarily  be  fetal  to  the  in- 
tended disposition),  parol  evidence  is  admissible  for  the  pur- 
pose of  shewing  which  of  the  imperfectly  described  indi- 
viduals was  meant  to  be  the  object  of  the  gift:"  Lindgren  v. 
Lindgren  (a).  The  rule  is  thus  stated  by  Lord  Ahinger 
in  Doe  d.  Hiscocks  v  Hiscocks  (5),  "  Evidence  of  intention 

can  properly  be  admitted where  the  meaning  of  the 

testator  s  words  is  neither  ambiguous  nor  obscure,  and 
where  the  devise  is  on  the  face  of  it  perfect  and  intelli- 
gible; but,  from  some  of  the  circumstances  admitted  in 
proof,  an  ambiguity  arises  as  to  which  of  the  two  or  more 
things,  or  which  of  the  two  or  more  persons  (each  answer- 
ing the  words  in  the  will)  the  testator  intended  to  express. 
Thus,  if  a  testator  devise  his  manor  o(  SAo  A.  R,  and  has 
two  manors  of  North  S,  and  South  S.,  it  being  clear  he 
means  to  devise  one  only,  whereas  both  are  equally  denoted 
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by  the  words  he  has  nsed,  in  that  case,  there  is  what  Lord 
Bacon  calls  '  an  equivocation/  that  is,  the  words  equally 
apply  to  either  manor/'    [The  Vicb-Chanokixob. — ^That 
seems  to  refer  to  an  inaccurate  description  of  some  one 
person.    I  suppose  the  case  of  Beaumont  v.  Fdl  (a)  was  in 
the  mind  of  the  learned  Judge  at  the  time.]    Suppose 
that  my  clients  were  the  sole  claimantSs?     [The  Vicb- 
Chanoellob. — ^Then,  perhaps,  the  evidence  might  be  ad- 
missible; but  is  it  admissible  to  shew  which  of  two  classes 
of  claimants  was  intended?]    The  moment  at  which  the 
evidence  becomes  admissible  is  when  the  state  of  the  fa- 
mily is  ascertained,  and  no  one  is  found  to  answer  the  de- 
scription of  the  legatee.    What  difference  can  it  make, 
that  subsequently  two  parties  claim  under  the  inaccurate 
description?    The  nature  of  the  evidence  which  I  propose 
to  adduce  is,  that  the  testatrix,  acting  by  an  amanuensis, 
gave  a  particular  name  to  a  person  of  whose  proper  name 
there  is  no  doubt.    Now,  I  should  be  at  liberty,  if  she  had 
been  in  the  habit  of  calling  this  person  by  a  wrong  name, 
to  shew  that  it  was  the  only  name  for  him  that  she  knew; 
and  surely,  if  an  amanuensis  writes  a  wrong  name  in  pur- 
suance of  correct  orders,  I  may  also  give  evidence  of  that. 
[The  Yice-Chancellob. — ^That  last  step  is  a  wide  one 
Whatever  a  testatrix  is  in  the  habit  of  doing,  the  Court 
wishes  to  know;  but  she  cannot  be  taken  to  adopt  all  that 
other  people  do  for  her.]     But,  on  principle,  can  there  be 
any  difference  in  admitting  the  evidence  where  there  are 
two  adverse  claimants,  and  in  a  case  in  which  there  is  only 
one?    If  the  heir  had  entered  into  possession,  and  a  devisee 
inaccurately  described  had  brought  ejectment  against  him, 
then,  according  to  Doe  v.  Hiscocks,  the  devisee  might  prove 
his  title  by  evidence  of  the  testator's  intention.    Suppose 
that  Mt.  Wigram's  clients  had  entered  into  possession 
and  my  clients  had  brought  ejectment,  could  there  be  any 
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reason  for  preyenting  them  firom  using  simflar  evidelice? 
In  ejectment,  tlie  Plaintiff  must  prove  his  title,  but  the 
Court  never  considers  who  the  Defendant  is.  But  here, 
apart  from  any  evidence  of  the  intention,  there  is  suffi- 
cient on  the  face  of  the  will  to  prove  that  my  clients  are 
the  persons  intended. 

The  Yigb-Chancellor  intimated  that  he  could  not  re- 
ceive the  evidence. 

Mr.  Wigramy  Q.  C. — ^The  question  is,  not  whether  the 
children  of  one  of  these  persons  are  entitled,  but  whether 
the  children  of  either  are  excluded.  The  real  mode  of 
oonstrning  this  will  is  to  read  it  as  though  the  word  "  and  " 
were  inserted  between  ** Peter'*  and  ^' Henry."  Then  it 
is  obvious  why  the  testatrix  did  not  say  "  the  said ''  Peter, 
because  "  the  said"  could  not  apply  also  to  Henry.  The 
rule  in  these  cases  is,  as  it  is  expressed  by  Lord  Brougham 
in  herd  Camcys  v.  BlundeU  (a),  "  to  get  at  the  meaning  of 
the  testator  in  the  best  way  you  can,"  as  was  done  in 
RyaU  V.  Hannam  (b).  There  would  be  more  reason  on  the 
lace  of  the  will  to  exclude  Henry  than  Peter,  for  the  name 
** Peter"  is  used  in  the  first  place  as  the  designating  name; 
and  if  Henry  had  been  referred  to,  he  would  have  been 
mentioned  as  "the  late,"  for  he  was  dead.  It  would  be 
doing  a  violence  to  the  will  to  expunge  the  word  "  Peter." 
No  improbability  is  thrown  on  my  view  by  the  previous 
gift  to  Peter,  for  the  testatrix  gives  a  legacy  to  Lady  Jeph- 
son,  and  also  one  to  her  children;  and  all  these  legacies 
are  too  small  to  be  intended  as  provisions. 
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Mr.  Hodgson  for  the  executors. 

The  reply  was  not  called  for. 
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Vicb-Chakcbllob  Sib  W.  Paob  Wood: — 

I  think,  that,  without  admitting  the  evidence  of  inten- 
tion in  this  case,  I  must  decide  against  Mr.  Wigrarns 
clients;  but  I  should  be  most  reluctant  to  have  it  suppose 
ed  that  I  should  be  inclined  to  admit  this  evidence.  I 
think  that  the  only  case  in  which  it  would  be  admissible 
might,  perhaps,  be  that  imaginable  case  which  was  hint- 
ed at  in  Doe  Y.Hi8C0ck8{a),  where,  the  description  used 
being  incorrect  and  equally  inapplicable  to  two  persons,  an 
equivocation  arises. 

If  that  be  law  in  any  sense,  it  must  mean,  that,  where 
all  the  legitimate  evidence  has  been  admitted,  and  two 
classes  of  persons,  improperly  designated,  seem  to  be  equal- 
ly pointed  at  by  the  words  of  the  will,  an  equivocation  then 
arises;  just  as  in  the  case  where  there  are  two  manors  of 
Dale,  either  of  which  might  have  been  designated  by  the 
words  of  the  will. 

However,  that  question  does  not  arise  here,  because  it 
appears  to  me  that  there  is  sufficient  in  the  evidence  which 
is  strictly  admissible  to  incline  the  balance  in  favour  of  the 
Plaintiffs. 

I  derive  some  comfort  in  cases  of  this  kind,  in  which 
the  Court  must  more  or  less  guess  at  the  meaning  of  the 
testator,  from  the  authority  of  Fox  v.  CoUinsQ)),  in  which 
there  was  a  gift  to  "  the  said"  Ann  CoUins,  and  there  were 
two  persons  of  that  name  mentioned  in  the  will;  and  Lord 
Northington  said,  that  he  felt  it  to  be  his  duty  to  decide 
that  there  was  no  intestacy,  if  he  could  by  any  means  de- 
termine from  the  will  which  of  the  two  was  intended. 

Unless  I  in  this  case  adopt  Mr.  Wigram'a  suggestion  of 
inserting  the  word  "  and"  between  the  words  "  Peter"  and 
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''  Henry^  I  think  that  no  doubt  as  to  the  meaning  of  the 
testatrix  arises  here.  There  is,  first,  a  gift  to  Commodore 
Peter  DauglaSy  whose  real  name  was  Peter  John  Douglas. 
He  is  described  in  the  will  as  of  Portsea  in  Southampton. 
Then  there  are  legacies  to  two  or  three  persons,  and  then 
a  l^acy  to  the  children  of  Peter  Henry  DouglaSy  not  of 
"  the  said"  Peter  Henry  Douglas^  as  when  she  gives  to  the 
children  of  Lady  Jepkaony  which,  if  she  meant  to  refer  to 
the  children  o{  Peter,  one  would  naturally  expect  to  find. 
Besides,  there  is  the  external  fsyct  that  Henry  Oebom 
Douf^  stood  in  the  same  degree  of  relationship  to  the 
testatrix  as  Peter  John  Douglas.  They  were  both  mem* 
bers  of  the  same  family.  Taking  it  to  be  a  gift  to  the  chil- 
dren of  one  person,  and  not  of  two,  and  having  to  decide 
on  the  face  of  the  will  who  was  intended,  I  think,  that,  if 
the  testatrix  had  intended  the  legacy  for  the  children  of 
Commodore  Peter  DougfiaSy  whom  she  had  before  so  fully 
described,  she  would  hardly  have  given  him  a  second  name 
without  referring  to  him  as  "  the  said/'  I  notice,  also, 
that  she  had  provided  for  that  branch  of  the  family  by  giv- 
ing to  Commodore  Douglas  a  legacy  of  the  same  amount; 
and,  therefore,  she  would  be  more  likely  to  intend  this 
l^acy  of  3001.  as  a  provision  for  the  children  of  the  de- 
ceased Henry  Osbom  Douglas;  and  though  one  might  have 
expected  to  find  a  reference  to  him  as  "  the  late""  Henry 
OAom  Douglas,  yet  I  think  that  the  want  of  such  refer- 
ence is  not  enough  to  counterbalance  the  efiect  of  the  other 
circumstances  to  which  I  have  referred. 


18M. 
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Mr.  Wigram  says,  that,  by  thus  deciding,  I  strike  out  the 
word  "  Peter,"  but  I  do  not  think  that  I  do.  I  only  de- 
cide that  she  used  that  name  by  mistake;  and  the  fact, 
which  is  in  evidence,  that  she  did  not  know  where  these 
children  resided,  accounts  for  her  not  having  described 
them.  Putting  in  the  word  "  and,"  as  Mr.  Wigram  sug- 
gested, would  be  doing  much  more  violence  to  the  will.   It 
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is  true  that  it  might  not  be  of  such  material  consequence 
here  as  in  other  cases;  but  if  the  word  "each"  might  be 
inserted  in  a  like  case,  where  more  than  two  names  were 
used,  a  very  serious  effect  might  be  produced.  This  argu- 
ment assumes  that  it  is  not  probable  that  the  testatrix 
would  omit  to  provide  for  the  children  of  Henry  OAam 
Doiiglas;  but  there  is  no  other  instance  in  the  will  of  her 
giving  a  legacy  to  the  children  of  two  persons  together. 
The  legacy  to  his  children  is  consistent  with  what  appears 
to  be  her  object,  namely,  to  divide  this  fiind  equally 
among  a  certain  class  of  persons,  or  their  children ;  whilst 
there  would  be  a  further  consequence,  if  I  were  to  adopt 
Mr.  Wigram's  view,  that,  the  testatrix  having  given  a 
legacy  of  3002.  already  to  Commodore  Dovglas^  his  children 
would  be  further  let  in,  although  more  numerous  than 
Henry'Sy  to  share  equally  with  the  three  children  of  Henry 
Osbom  Douglas,  That  is  not  a  very  probable  intention, 
looking  to  the  equal  degree  of  relationship  o{  Peter  and 
Henry  to  the  testatrix. 


Therefore,  upon  the  face  of  the  instrument  itself,  I  think 
there  is  sufficient  to  shew  that  the  children  of  Henry  Off- 
bom  DouglcLS  were  intended.  The  Plaintiff's  claim  must 
be  allowed.    The  costs  must  come  out  of  the  estate. 
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Jl5y  an  indenture,  dated  the  SJst  of  January,  1833,  and  SdiUmmt^ 
made  between  WUUam  Knapma/n  of  the  first  part,  Sarah  ed^SLri^ 
Looaemore  of  the  second  part,  and  Samud  Robert  Topping  ^j^'^^S!^'' 

and  Robert  Looeemare  of  the  third  part,  after  reciting         

that  a  marriage  had  been  agreed  upon,  and  was  intend-  in  oontempUk 
ed  shortly  to  be  solemnised,  between  the  said  WiUiam  ^^^"^^ 
Kfiapman  and  Sarah  Loosemore.  and  reciting  the  title  of  the  intended 

^  ^  hniiNUid  being 

WUUam  Knapman  to  certain  real  estates,  and  that,  on  entiUed  to  cer- 

ihe  treaty  for  the  said  intended  marriage^  it  was  agreed  a  waa  agreed^ 

that  the  said  WiUiam  Knapman  should  secure  to  the  said  ^^^^^ 

Sarah  Loosemore,  during  the  joint  lives  of  herself  and  nage*  that  he 

him  the  said  WiUiam  Knapman,  an  annuity  or  yearly  the  intended 

sum  of  50L  for  her  separate  use  byway  of  pin  money,  and  ^fdJSl,M^ 

also  during  the  life  of  her  the  said  Sarah  Loosemore,  in  ^7*  ^^  *  T" 

•'•'•'  ^  '  tain  annuity  by 

case  she  should  survive  him  the  said  WiUiam  Knapman,  iH^y  of  jointure. 


an  annuity  or  yearly  sum  of  200t  by  way  of  jointure  and  thereinafter  ex- 

in  bar  of  dower  in  manner  thereinafter  expressed:   It  is  E^^a^tV 

witnessed,  that,  in  pursuance  of  the  said  agreement,  and  ^  ^^^■^'^  ^^^ 

in  consideration  of  the  said  intended  marriage,  and  pur-  tees  for  a  long 

suant  to  and  by  force  and  virtue  and  in  exercise  and  ex-  S^Jhe  trasti 

ecution  of  the  several  powers  and  authorities  (therein  re-  aittS°!S?th^ 

ferred  to),  and  of  every  or  any  other  power  or  authority  in  covenanted  that 

anywise  enabling  him  in  this  behalf — he  the  said  fFil-  cuton,  adminia- 

Uam  Knapman,  with  the  privity  of  the  said  Sarah  Loose-  SgwJVouid 

more,  his  intended  wife,  (testified  by  her  being  a  party  to  ^^^^°*°" 

and  executing  the  settlement  in  manner  therein  mention-  viyinghim,  up- 

on  certain  speci- 
fied di^B;  and 
the  corenant  was  foUowed  by  a  declaration  that  the  demised  hinds  were  to  be  held  upon  trust  for  the 
settlor  until  some  default  in  making  any  of  the  payments  of  the  jointure;  and,  in  case  of  non-pay- 
ment of  any  part  for  forty  days  next  after  any  day  of  payment,  then,  upon  trust  to  secure  the 
same: — HM-^  that,  as  between  the  real  and  personal  representatiyes  of  the  settlor,  the  hind  was  the 
primary  fund  for  payment  of  the  jointure,  because  the  jointure  was  not  in  satisfiiction  of  any  debt 
due  from  the  settlor  at  the  time  of  executing  the  settlement,  nor  had  his  personal  estate  been  aug- 
mented by  any  consideration  given  for  it;  and  therefore  the  presumption  was,  that  a  primary  chaige 
upon  the  land  was  intended;  and  that  presumption  was  not  rebutted  by  anything  in  the  recitals, 
or  in  the  form  of  the  deed  of  settlement. 
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ed),  appointed  that  the  several  freehold  messuages  or  tene- 
ments and  hereditaments  thereinafter  described,  with  the 
appurtenances,  should  thenceforth  go,  remain,  and  be  to 
the  use  of  the  said  Samuel  Robert  Topping  9,nditobert  Loose- 
morey  their  executors,  administrators,  and  assigns,  for  and 
during  and  unto  the  full  end  and  term  of  500  years,  fully 
to  be  complete  and  ended,  without  impeachment  of  waste 
Nevertheless,  upon  and  for  the  trusts,  intents,  and  pur- 
poses, and  with,  under,  and  subject  to  the  powers,  provi- 
soes, agreements,  and  declarations  thereinafter  declared 
and  contained  of  and  concerning  the  same.    And  it  is  fui^ 
ther  witnessed,  that,  in  further  pursuance  of  the  said  agree- 
ment, and  for  the  consideration  aforesaid,  and  for  the 
nominal  consideration  therein  mentioned,  the  said  WU- 
Ham  Knapman,  with  the  privity  of  the  said  Sarah  Loose- 
more,  testified  as  aforesaid,  and  by  way  of  farther  assur- 
ance only,  granted  and  demised  unto  the  said  Samud  Ro- 
bert Topping  and  Robei^  LoosemorCy  their  executors,  ad- 
ministrators, and  assigns,  the  said  hereditaments  (therein 
described),  to  hold  the  same,  with  the  appurtenances,  unto 
the  said  Samuel  Robert  Topping  and  Robert  Loosemore, 
their  executors,  administrators,  and  assigns,  thenceforth 
for  and  during  and  unto  the  ftdl  end  and  term  of  600 
years  fully  to  be  complete  and  ended,  without  impeach- 
ment of  waste.     Nevertheless,  upon  and  for  the  trusts,  in- 
tents, and  purposes,  and  with,  under,  and  subject  to  the 
powers,  provisoes,  agreements,  and  declarations  therein- 
after declared  and  contained  of  and  concerning  the  same. 
And  it  is  further  witnessed,  that,  in  further  pursuance  of 
the  said  agreement,  and  for  the  considerations  aforesaid, 
the  said  WiUiam  Knapman,  with  the  privity,  &a,  of  the 
said  Sarah  Loosemore,  testified  as  aforesaid,  demised  unto 
the  said  Samuel  Robert  Topping  and  Robert  Loosemorey 
their  executors,  administrators,  and  assigns,  (certain  lease- 
holds for  long  terms  of  years),  to  hold  the  same  unto  the 
said  Samuel  Robert  Topping  and  Robert  Loosemore,  their 
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executors,  administratorsf,  and  assigns,  from  thenceforth 
for  and  during  all  the  remainder  of  the  said  terms,  except 
only  the  last  ten  days  thereof,  at  the  yearly  rent  of  a  pep- 
percorn, if  the  same  should  be  lawfully  demanded.    Never- 
theless, upon  and  for  the  trusts,  intents,  and  purposes,  and 
with,  under,  and  subject  to  the  powers,  provisoes,  declara- 
tions, and  agreements  thereinafter  declared  and  contained 
of  and  concerning  the  same.    And  the  said  William  Knajh- 
man  did  thereby,  for  himself,  his  heirs,  executors,  and  ad- 
ministrators, covenant,  promise,  and  agree,  with  and  to 
the  said  Samuel  Robert  Topping  and  Robert  Loo8emx>re^ 
their  executors,  administrators,  and  assigns,  in  manner 
following;  that  is  to  say,  (amongst  other  things),  that,  in 
case  the  said  intended  marriage  should  take  effect,  and 
the  said  William  Knapman  should  depart  this  life  in  the 
lifetime  of  the  said  Sarah  Loosemore,  his  intended  wife, 
then,  and  in  such  case,  the  heirs,  appointees,  executors, 
administrators,  or  assigns  of  him  the  said  William  Knap- 
man should  and  would,  from  and  after  such  his  decease, 
during  the  life  of  the  said  Sarah  Loosemorey  his  intended 
wife,  well  and  truly  pay,  or  cause  to  be  paid,  unto  her  the 
said  Sarah  LoosemorCy  and  her  assigns,  the  yearly  sum  of 
200{.,  of  lawful  money  as  aforesaid,  by  four  equal  quarter- 
ly payments,  on  the  25th  day  of  March,  the  24th  day  of 
June,  the  29th  day  of  September,  and  the  25th  day  of  De- 
cember in  every  year,  without  any  deduction  or  abate- 
ment thereout  on  any  account  whatever,  the  first  of  such 
quarterly  payments  to  be  made  on  such  of  the  said  last- 
mentioned  days  of  payment  as  should  first  happen  afler  the 
decease  of  the  said  WUliam  Knapman,  if  the  said  Sarah 
Loosemore  should  on  that  day  be  living.  And,  as  well,  as  to 
and  concerning  the  said  several  freehold  messuages  or  te- 
nements, hereditaments,  and  premises,  so  thereby  appoint- 
ed and  demised  to  the  said  Samud  Robert  Topping  and 
J2o&er^  LooaeTncyre,  their  executors,  administrators,  and  as- 
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signs,  with  the  appurtenances,  during  the  said  term  of 
600  years,   as   thereinbefore  mentioned;    as  also,  as  to 
and  concerning  the  several  leasehold  pieces  or  parcels  of 
ground,  messuages,  or  tenements  and  premises,  so  thereby 
demised  unto  the  said  Samuel  Robert  Topping  and  Robert 
Loosemore,  their  executors,  administrators,  and  assigns, 
with  the  appurtenances,  for  the  respective  residues  of  the 
said  terms  of  years  save  the  last  ten  days  thereof,  respect- 
ively, as  thereinbefore  mentioned:  it  was  thereby  agreed 
and  declared,  between  and  by  the  parties  thereto,  that  the 
said  Samuel  Robert  Topping  and  R^Aert  Loosemore,  their 
executors,  administrators,  and  assigns,  should  stand  and 
be  possessed  of  and  interested  in  the  same  several  freehold 
and  leasehold  hereditaments  and  premises  respectively, 
upon  and  for  the  trusts,  intents,  and  purposes,  and  with, 
under,  and  subject  to  the  powers,  provisoes,  declarations^ 
and  agreements  thereinafter  declared  and  contained  of 
and  concerning  the  same ;  that  is  to  say,  upon  trust  to  per- 
mil  and  suffer  ike  said  WiUiam  Knapman,  his  heirs,  ap- 
pointees, executors,  administrators,  and  a^ssigns  respectivdy, 
to  receive  and  take  ihe  rents,  issues,  and  profits  of  the  said 
several  freehold  and  leasehold  hereditaments  and  premises, 
with  the  appurtenances,  to  and  for  his  and  their  own  abso- 
lute use  and  benefit,  until  some  default  should  happen  to  be 
made  of  or  in  ihe  said  annual  sum  of  501  or  200L,  (as  the 
case  might  be),  or  some  part  thereof  respectively,  at  or  on 
the  days  or  times  and  in  the  manner  thereinbefore  ap- 
pointed for  the  payment  thereof  respectively;  and  in  case 
the  said  annual  sum  of  50Z.  or  2002w,  (a«  ihe  case  might  be),  or 
any  part  thereof  respectively,  should  happen  to  be  behind  or 
unpaid  by  ihe  space  of  forty  days  next  after  ihe  said  days 
or  times  of  payment  ihereof,  then  upon  further  trust,  for  bet- 
ter securing  to  the  said  Sarah  Loosemore,  or  such  her  ap- 
pointees and  assigns  as  aforesaid,  the  payments  of  the 
said  several  annual  sums  of  502.  and  2002.,  (as  the  case  might 
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be);  and,  for  that  purpose,  upon  trust,  that  they  the  said 
Samuel  Robert  Tapping  and  Robert  Loosemare,  or  the  sur- 
▼iyor  of  them,  or  the  executors,  administrators,  or  assigns 
of  such  survivor,  should,  from  time  to  time,  by  and  out  of 
the  rents,  issues,  and  profits  of  the  several  freehold  and 
leasehold  hereditaments  and  premises,  by  demising,  leas- 
ing, selling,  or  mortgaging  the  same  premises,  or  any  of 
them,  or  any  part  or  parts  thereof  respectively,  for  all  or 
any  paxt  of  the  said  term  of  500  years,  as  respects  the  said 
hereditaments  therein  comprised;    and  as  to  the  said 
leasehold  premises,  for  all  or  any  part  of  the  then  residue 
.  of  the  said  several  terms  of  years,  save  and  except  the  last 
ten  days  thereof  respectively,  or  either  of  them,  or  by  all 
or  any  of  the  said  ways,  or  by  any  other  ways  or  means, 
levy  and  raise  such  sum  and  sums  of  money  as  should  be 
sufficient  from  time  to  time  to  pay  and  satisfy  the  said 
yearly  sum  of  501.  or  2002.  (as  the  case  might  be),  or  so  much 
thereof  as  should  from  time  to  time  happen  to  be  in  ar- 
rear  and^  unpaid,  together  with  all  loss,  costs,  charges, 
damages,  and  expenses,  which  the  said  Sarah  Loosemore, 
or  such  her  appointees  or  assigns  as  aforesaid,  or  the  said 
Samuel  Robert  Topping  and  Robert  Looeemore,  or  the  sur- 
vivor of  them,  his  executors,  administrators,  or  assigns, 
should  sustain,  expend,  or  be  put  to  for  or  by  reason  of 
the  nonpayment  of  the  said  yearly  sum  of  501  or  2001  (as 
the  case  might  be),  or  any  part  thereof  respectively,  at  the 
days  or  times  and  in  manner  thereinbefore  mentioned  for 
the  payment  thereof,  and  should  pay,  and  apply,  and  dis- 
pose of  the  same  monies  accordingly.    And  upon  further 
trust,  that  they  the  said  Samuel  Robert  Topping  and  Robert 
Loosemorey  or  the  survivor  of  them,  or  the  executors,  ad- 
ministrators, and  assigns  of  such  survivor,  should  permit 
and  suffer  the  said  WiUiam  Knapman,  his  heirs,  appointees, 
executors,  administrators,  or  assigns  respectively,  to  re- 
ceive and  take  the  residue  or  surplus  of  the  rents,  issues, 
and  profits  of  the  said  several  freehold  or  leasehold  here- 
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1853.  ditaments  and  premises.  And  the  settlement  contained  a 
proviso  for  cesser  of  the  term  on  satisfaction  of  the  said 
trusts. 

Statement.  The  marriage  was  shortly  afterwards  solemnised-  WU- 
liam  Knapman  died  in  August^  1835,  having  hj  his  will 
confirmed  the  jointure  of  200i  to  his  widow,  and  devised 
the  estates,  subject  thereto,  to  his  son  Henry  Knapman, 
whom,  together  with  the  said  Sarah  Knapnian,  he  ap- 
pointed executor  and  executrix  of  his  wilL 

From  the  testator  s  death  until  the  death  of  Henry 
Knapman,  in  July,  1840,  Sarah  Knapman  received  the 
rents  of  part  of  the  hereditaments,  but  not  to  a  sufficient 
amount  to  satisfy  her  jointure  during  those  years,  and  con- 
siderable arrears  were  due  to  her  in  respect  thereof  at  the 
time  of  her  death  in  March,  1852.  Sarah  Knapman  died 
intestate,  and  John  Loosemore  became  her  legal  personal 
representative,  and  also  the  administrator  de  bonis  non  &c. 
with  the  will  annexed  of  William  Knapman,  her  deceased 
husband.  John  Loosemore  filed  the  bill  in  this  suit  against 
the  trustees  of  the  settlement  of  1833,  and  against  Mary 
Knapman,  who,  as  devisee  of  all  the  real  estate  of  ISenry 
Knapman,  was  beneficially  entitled  to  the  hereditaments 
and  premises  comprised  in  the  settlement,  subject  to  the 
jointure,  insisting  that  these  hereditaments  were  primarily 
liable  to  the  jointure,  and  praying  for  an  account,  and  that 
Mary  Knapman  might  be  decreed  to  pay  to  the  Plaintiff 
what  should  be  found  due,  upon  taking  such  account,  in 
respect  of  the  jointure. 


Argument.  Mr.  RoU,  Q.  C,  and  Mr.  Ehoin,  for  the  Plaintiff. — 
The  jointure  is  primarily  charged  on  the  real  estate. 
The  rule  is  without  exception,  that  where  the  real  estate 
is  charged  with  the  payment  of  a  gross  annual  sum,  and 
the  consideration  for  the  charge  has  not  increased  the  per- 
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sonal  estate  of  the  owner,  the  real  estate  is  the  primary 
fund,  whether  there  be  a  ooyenant  by  the  owner  to  pay 
the  annuity  or  not 

In  Lanoy  y.  The  Dvke  of  Athol  (a),  Lord  Hardwicke 
says,  "  Though  there  is  this  covenant,  it  is  truly  said  by 
the  Defendant's  counsel,  that  the  personal  assets  are  not 
the  original  fund  charged,  and  in  that  respect  differs  from 
a  mortgage  or  any  other  incumbrance;  for,  there  being  a 
borrowing  and  a  lending  in  the  case  of  a  mortgage,  the 
real  estate  is  considered  only  as  a  pledge,  and  the  personal 
estate,  which  is  the  natural  fund,  is  liable  in  the  first 
place;  but  this  rule  has  never  been  carried  so  far  as  to  ex- 
tend it  to  a  provision  upon  a  settlement:''  Lechmere  v. 
CharUon  (&),  Graves  v.  Hicka  (c). 

Mr.  Olasse,  Q.  C,  and  Mr.  0.  Lake  RumM,  for  the  De- 
fendants.— ^The  personal  estate  is  primarily  liable  to  this 
annuity.  The  covenant  of  the  settlor  to  pay  the  annuity 
created  a  debt  against  his  personal  estate,  and  throws  the 
onus  of  proof  upon  those  who  contend  that  the  personal 
estate  is  not  first  liable.  The  cases  cited  were  principally 
cases  of  portions,  in  which,  of  course,  the  real  estate  is  the 
primary  fund,  because,  from  the  very  nature  and  name  of  a 
portion,  it  is  obviously  part  of  the  real  estate  itself,  which 
is  divided  in  this  manner  among  children;  but  the  same 
consideration  does  not  apply  to  a  jointure.  Lanoy  v.  The 
Dvke  of  Aihol{a)  was  the  only  case  in  which  the  charge 
was  of  an  annuity,  and  there  the  real  estate  was  limited 
"  to  the  use  that"  the  annuitant  should  receive  the  annu- 
ity, and  no  doubt  powers  of  distress  and  entry  were  given, 
so  that  the  annuitant  might  have  gone  to  the  tenants  oc- 
cupying the  land,  and  demanded  the  rents.  But  here  the 
recital  in  the  deed  is  only  of  an  agreement  to  secure  the 
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jointure  "in  manner  thereinafter  expressed;"  and  that  man- 
ner is,  by  a  demise  to  trustees  for  a  term,  upon  the  trusts 
thereinafter  mentioned,  and  then,  first  of  all,  there  is  a 
covenant  by  the  settlor  for  payment  of  the  jointure  on  cer- 
tain specified  days;  next,  the  primary  trust  of  the  heredit- 
aments is  for  the  settlor,  until  forty  days  after  default  in 
payment  of  the  annuity,  and  then  upon  trusts  for  securing 
the  annuity;  so  that,  not  only  had  the  annuitant  no  legal 
interest  in  the  lands,  but  she  had  positively  none  at  all 
until  forty  days  after  default  in  paying  her  jointure. 


The  reply  was  not  called  for. 


JudgmenL      ViCB-ChaKCELLOB  SiB  W.  PaGB  WoOD  : — 

I  think,  although  there  is  a  distinction  to  be  found  in 
the  cases,  that  I  am  boimd  on  principle  to  hold  that  this 
is  a  charge  primarily  on  the  real  estate.  First  of  all, 
there  is  the  decision  of  Lord  Hardmcke  in  Lanoy  v.  The 
Duke  o/Athol  (a).  I  believe  there  are  prior  cases,  but 
that  is  the  leading  case  on  the  subject  He  says  in  efiect, 
that,  although  where  there  is  a  covenant  for  payment  the 
personal  assets  are  first  charged,  this  is  not  extended  to 
provisions  in  a  settlement;  and  the  ground  must  be  that 
which  is  pointed  out  in  the  argument  in  Lechmere  v.  Charl- 
ton (6),  that,  in  a  security  of  this  description,  there  is  not 
any  benefit  accruing  to  the  personal  estate  of  the  party 
who  is  the  debtor,  but  the  whole  arrangement  is  merely 
for  the  purpose  of  securing  a  jointure  or  portion;  and  the 
personalty  not  having  received  any  benefit,  the  true  intent 
is,  that  the  real  and  not  the  personal  estate  should  be  the 
primary  fund.  That  was  the  ground  of  the  decision  in 
Graves  v.  Hicks  (c).    In  that  case  there  was  an  agreement 
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to  secme  a  sum  of  6000Z.  by  way  of  mortgage;  and  the 
yice-Chancellor  takes  a  distinction  which  is  nice,  but  of 
some  importance,  as  to  what  would  have  been  the  effect 
if  the  wording  there  had  been  different — ^if  it  had  been 
an  agreement  to  pay  and  not  to  secure  the  6000Z.(a).  The 
use  of  the  word  "  pay"  might  have  been  evidence  of  an 
anterior  debt,  as  the  question  was,  whether  it  was  a  debt  at 
the  time  of  the  settlement  That  question  is  asked  here, 
and  the  answer  must  be,  that  no  debt  then  existed.  Then 
the  question  arises, — ^which  is  the  only  difficulty  occasion- 
ed by  the  peculiarity  of  this  case — whether  the  form  of 
the  settlement  is  such  as  to  indicate  an  intention  that  the 
personal  estate  is  to  be  the  primary  fund;  for  such  an  in- 
tention must  be  expressed  in  the  deed,  if  the  principle  is, 
that,  th^e  being  no  benefit  to  the  settlor's  personal  estate, 
as  between  his  real  and  personal  representatives  an  inten- 
tion is  not  to  be  prima  facie  imputed  to  him,  of  securing  the 
debt  on  his  personal  estate.  But  the  intention  appears  to 
me  to  be  upon  the  whole  frame  of  the  deed,  to  make  a 
charge  by  way  of  mortgage  on  real  estate,  as  a  provision  by 
way  of  a  settlement,  which,  as  in  Oraves  v.  HicksQ}),  must 
make  the  real  estate  the  primary  fund,  unless  clear  evi- 
dence to  the  contrary  be  found  in  the  deed.  If  the  deed 
had  contained  a  recital,  that,  "  whereas  on  the  said  mar- 
riage WHliam  Knapman  had  agreed  to  secure  an  annuity 
of  2001.  by  way  of  mortgage,'*  the  case  would  have  been 
identical  with  Graves  v.  Hicks  (6).  That,  however,  is  not 
the  recital,  but  it  recites  an  agreement  to  secure  the  annuity 
"  in  manner  hereinafter  expressed.''  If  the  settlor  had 
said,  I  intend  to  secure  it  by  way  of  mortgage,  the  deed 
would  have  been  in  this  form; — There  would  have  been  a 
covenant  to  pay  the  annuity,  and  a  term  created  to  secure 
it;  and  the  deed  would  have  contained  a  proviso  that  the 
mortgagor  should  hold  until  default,  which  is  the  common 
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LoOhXMOliK 
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Knapman. 

Judgment 


form  of  deeds  of  mortgage.  No  question  could  ihen  haT^ 
arisen.  The  case  would  have  been  like  Graves  y.  Hicks  (a). 
But  the  recital  is  merely  that  the  security  is  to  be  made 
''in  manner  hereinafter  expressed;''  and  the  form  of  the 
deed  is  this: — ^There  is  first  a  demise  for  a  term,  upon  the 
trusts  thereinafter  mentioned;  and  then  there  is  a  cove- 
nant to  pay  the  jointure  annuity  at  certain  fixed  periods; 
and  then  a  trust  to  allow  the  settlor  to  hold  until  default^ 
and  forty  days  after  default  to  raise  the  money.  It  oc- 
curred to  me,  that  the  Defendants  might  say,  supposing 
the  lady,  or  her  executors,  to  have  sold  before  the  forty 
days  had  elapsed,  and  to  have  been  fortunate  enough,  by 
the  effect  of  the  proceeding,  to  have  recovered  the  an* 
nuity,  could  the  executors  urge  that  the  money  was  to  be 
raised  out  of  the  land?  The  answer  to  that  would  be,  that 
the  Court  considers  that  the  essence  of  the  transaction  is 
a  mortgage,  and  the  principle  of  Lanoy  v.  The  Duke  of 
Athol(b)  would  apply,  namely  that  where  the  personal  es- 
tate takes  no  benefit,  the  election  of  a  third  party  to  sue 
upon  the  covenant  would  not  disturb  the  equities  of  the 
parties;  and  although  the  personalty  was  obliged  to  pay  the 
money  before  actual  default,  yet  the  real  estate,  and  not 
the  personal  estate,  was  the  primary  fund,  out  of  which  it 
should  come.  I  observe  that  the  learned  editor,  in  Lechmere 
V.  Charlton  (c),  has  printed  the  following  part  of  the  argu- 
ment in  italics :  ''  The  cases  in  which  ihe  personal  estate  is 
applicable  in  exoneration  of  the  real  estate,  are  aU  cases 
where  a  personal  debt  is  contra^cted^  by  which  the  personal 
estate  has  been  augmented  and  the  real  estate  was  only  pledg- 
ed" Probably  the  reason  for  doing  Bo  was,  that  that  part  of 
the  argument  shews  the  principle  upon  which  the  decision 
rested.  I  do  not,  however,  rely  upon  that,  but  upon  the  de- 
cision in  Lanoy  v.  The  Dvke  ofAthol(b),  and  the  view  which 
the  Vice-Chancellor  took,  in  asking,  in  Graves  v.  Hicks  (a). 


(a)  6  Sim.  398.  (6)  2  Atk.  444.  (c)  16  Vos.  196. 
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irliether  any  debt  was  due  at  the  time?  Asking  the  same 
question  here,  and  it  appearing  that  there  was  no  debt, 
and  no  augmentation  of  the  personal  estate,  I  must  hold, 
according  to  the  authorities,  that  the  transaction  is  to  be 
regarded  as  a  security  made  by  the  settlor  upon  his  mar- 
riage, in  which,  his  personal  estate  taking  no  benefit,  the 
onus  is  thrown  upon  those  who  wish  to  make  it  liable  to 
shew  some  reason  for  doing  so. 
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Judgment. 


In  THB  Matter  op  THE  TRUSTS  op  the  WILL  of  JOHN    l^ov,  6th  d: 
COLSON;  ^^•^'*- 

Lf  THE  Matter  op  THE  TRUSTEE  RELIEF  ACT,  10  & 
11  Vict.  c.  96. 


UOHN  COLSON,  by  his  will,  dated  the  8th  of  Novem-  wui-^ 
ber,  1817,  appointed  Wilson  Dormer,  William  Lampard,  En'^Zf' 
John  KtUow,  and  Qeorge  DosweU,  executors  and  trustees  Repairing  Ftmd 
thereof;  and  he  thereby  bequeathed  the  sum  of  20002.  6L  barring  the 
per  cent.  Bank  Annuities,  if  he  should  have  such  stock  at  ^^*'*  '^ 
the  time  of  his  death,  and,  if  not,  then  such  stock  to  be   ^     , 

A  testator  be- 
queathed a  sum 
of  stock  to  tnis- 
teeiy  upon  tnut,  doiiog  siz^  jean  from  his  death,  if  the  law  ahould  allow,  or,  if  not,  then  during  the 
lirea  of  his  two  sons  and  of  the  surnror,  and  twenty-one  years  after  his  deaUi,  to  lay  out  the  divi- 
dends in  repairing  and  insuring  the  houses,  fte.  on  his  fiirms,  called  ff.  and  S.  (it  being  his  desire, 
that,  upon  no  account,  should  the  timber  of  such  fimns  be  cut  down  during  the  said  term  of  sixty  years, 
on  pain  that  the  person  so  cutting  such  timber  should  lose  all  interest  in  the  said  estates,  as  if  he 
were  dead),  and  upon  trust  to  pay  the  surplus,  if  any,  of  the  said  dividends  equally  among  the  per- 
sons Ibr  the  time  being  in  possession  of  the  estates  under  his  will,  during  the  continuance  of  the  said 
trust;  and  immediately  after  the  expiration  thereof  to  transfer  one  moiety  of  the  said  stock  to  the 
person  then  in  possession  of  the  li.  fiirm,  such  person  being  one  of  his  sons,  or  a  descendant  of  a 
son;  hat  if  not,  then  to  the  descendants  of  the  testator's  brothers  and  sisters,  and  to  pay  the  other  moi- 
ety in  like  manner  to  the  person  in  possession  of  the  S.  fitrm.    And  the  testator  devised  the  ff. 
turn  to  the  same  trustees,  in  fee,  upon  trust  for  his  son  Jt^n,  for  ninety- nine  years,  if  he  should  so 
long  live,  remainder  to  the  use  of  lus  first  and  other  sons  in  tall,  with  divers  remainders  over.  And 
the  testator  devised  the  S.  fimn  in  like  manner  for  the  benefit  of  his  son  James  and  his  issue.     John 
and  JamM,  and  their  eldest  sons,  barred  the  entail  in  remainder  in  the  said  farms  and  re-settled 
the  same,  and,  the  stock  having  been  transferred  into  Court  under  the  Trustee  Relief  Act,  petitioned 
ibr  the  payment  out  of  the  fund  to  them: — ffeld^  that,  the  fimd  being  intended  for  the  benefit  of  the 
sons  and  their  iasne,  the  period  for  the  enjoyment  of  the  capital  had  been  accelerated  by  barring 
the  entail,  which  had  determined  the  restriction  against  cutting  down  timber. 
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purchased  out  of  his  personal  estate,  unto  the  said  trustees, 
their  executors,  administrators,  and  assigns,  upon  trust, 
yearly  and  every  year,  for  the  term  of  sixty  years,  to  com- 
mence and  be  computed  from  the  day  of  his  death,  if  the 
rules  of  law  would  so  far  permit,  but  if  not,  then  dur- 
ing the  lives  of  his  two  sons  thereinafter  named,  and  the 
life  of  the  survivor  of  them,  and  the  period  of  twenty-one 
years  from  the  death  of  such  survivor,  to  pay,  lay  out,  and 
expend  the  interest,  dividends,  and  annual  produce  aris- 
ing therefrom,  or  such  part  thereof  as  might  be  requisite 
and  necessary,  in  and  towards  keeping  the  dwelling- 
houses,  buildings,  gates,  and  fences  of  his  freehold  estate, 
called  HaU  Court  Farniy  and  his  copyhold  estates,  called 
Stredfidd  Farm  and  Row  Ash  Farm,  in  the  parish  of 
Droxford,  in  the  county  of  Southampton,  in  good  and  sub- 
stantial repair,  and  in  insuring  the  same  dwelling-houses 
and  buildings  respectively  against  fire;  it  being  his  will 
and  desire,  and  he  thereby  directed,  that  upon  no  account 
or  pretence  whatever  the  timber  or  trees  standing  or 
growing  upon  the  said  freehold  and  copyhold  estates  should 
be  cut  during  the  said  term  of  sixty  years  by  the  person 
or  persons  who,  for  the  time  being,  would  be  entitled  to 
the  said  estate,  on  pain  that  the  person  or  persons  who 
should  cut  such  timber  or  any  part  thereof,  or  cause  the 
same  or  any  part  thereof  to  be  cut,  should  thereby  lose  all 
interest,  benefit,  and  advant^e  in  his  estate  and  estates, 
as  if  he  or  they  were  from  that  time  dead.  And  upon  this 
further  trust,  that  the  said  trustees  or  the  suxvivor  of 
them,  his  executors  and  administrators,  should,  after  keep- 
ing the  said  freehold  and  copyhold  estates  in  perfect  re- 
pair as  aforesaid,  pay  and  apply  the  surplus  (if  any)  of  the 
interest,  dividends,  and  annual  produce  of  the  said  sum 
of  2000Z.  52.  per  cent  Bank  Annuities  unto  and  equally 
between  the  persons  who  for  the  time  being  and  who 
from  time  to  time  should  be  in  possession  of  the  said  free- 
hold and  copyhold  estates  under  and  by  virtue  of  that  his 
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-will,  during  tbe  continuance  of  tbe  trust  aforesaid;  and  1863. 
from  and  immediately  after  the  expiration  thereof,  upon  i^^^ 
trust  to  pay,  assign,  transfer,  and  set  over  one  moiety  of  Colson^ 
.the  said  sum  of  20002. 5L  per  cent  Bank  Annuities,  unto  the 
person  who  should  then  be  in  possession  of  the  said  freer 
hold  estate,  called  "  Mall  Court  Farm/'  or  the  rents  and 
profits  thereof,  under  and  by  virtue  of  that  his  will,  pro- 
vided such  person  should  be  one  of  bis  said  sons,  or  a  de* 
acendant  of  either  of  his  said  son&  But  in  case  such 
person,  who  should  then  be  in  possession  as  aforesaid, 
:should  not  be  one  of  his  said  sons,  or  a  descendant  of 
•either  of  his  said  sons,  then  to  pay,  assign,  transfer,  and 
set  over  the  same  moiety  unto  and  equally  between  the 
descendants  of  his  brothers  and  sisters  then  living,  per  ca- 
pita and  not  per  stirpes,  to  be  equally  divided  between 
'them,  share  and  share  alike.  And  upon  further  trust  to 
pay,  assign,  transfer,  and  set  over  the  other  or  remaining 
moiety  of  the  said  sum  of  2000iL  5L  per  cent  Bank  Annui- 
ties, unto  the  person  who  should  then  be  in  possession  of 
the  said  copyhold  estates  called  "Stredfidd"  and  "Row  Ash 
Farm,"  or  the  rents  and  profitis  thereof  under  and  by  vir- 
tue of  that  his  will,  provided  such  person  should  be  one 
of  his  said  sons,  or  a  descendant  of  either  of  his  said  sons; 
btit  in  case  such  person,  who  should  then  be  in  possession 
as  afore^d,  should  not  be  one  of  his  said  sons,  or  a  de^ 
scendant  of  either  of  his  said  sons,  then  to  pay,,  assign, 
transfer,  and  set  over  the  same  moiety  unto  and  equally 
between  the  descendants  of  his,  the  testator's,  brothers  and 
usters  then  living,  per  capita  and  not  per  stirpes,  to  be 
equally  divided,  share  and  share  alike.  And  the  said  tes- 
tator thereby  devised  all  his  freehold  messuage,  tenement, 
orfarm-house,  lands,  hereditaments,  and  estate,  situate  in 
the  said  parish  otDroaford,  called  "HaU  Court  Farm,"  ty 
the  said  trustees  and  their  heirs,  to  the  use  of  his  son  John 
Cobon,  (hereinafter  called  John  CoUon  the  father,)  for  the 
term  of  ninety-nine  years,  if  he  should  so  long  live,  without 
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1863.        power  either  to  cut  timber  or  to  do  or  commit  any  manner 
"    -  of  waste  whatsoeyer,  but  with  full  impeachment  of  waste; 

Colsok's      with  remainder  to  the  use  of  the  said  trustees  and  their 

'       heirs^  during  the  life  of  the  said  John  GoUon  the  £ather, 

upon  trust  to  preserve  contingent  remainders;  with  re- 
loainder  to  the  use  of  the  first  and  every  other  son  of  the 
body  of  the  said  John  CoUon  the  father,  succesavelj,  ae- 
cording  to  seniority,  in  tail;  with  remainder  to  the  use  of 
the  daughters  of  the  said  John  Oolson  the  father,  as  ten- 
ants in  common  in  tail,  with  oross  remainders  saaongsA 
them  in  tail;  with  divers  remainders  over.  And  the 
said  testator  thereby  also  devised  all  his  copyhold  fann- 
house,  lands,  and  hereditaments,  called  Stredfield  Farm, 
situate  in  the  said  parish,  to  the  said  trustees  and  their 
heirs,  to  the  use  of  his  son  James  Colson,  without  power 
either  to  cut  timber  or  to  do  or  commit  any  manner  of 
waste  whatsoeyer,  but  with  fiill  impeachment  of  waste; 
with  remainder  to  the  use  of  the  first  and  every  other 
eon  of  the  said  James  Oolson,  successively,  in  order  of 
seniority,  in  tail;  with  remainder  to  the  use  of  his  daugh- 
ters as  tenants  in  common  in  tail,  with  cross  remainders 
amongst  them  in  tail;  with  divers  remainders  over.^ 

The  testator  died  on  the  21st  of  January,  1830;  and  the 
will  was,  on  the  6th  of  Hay,  1830,  proved  by  the  four  ex- 
ecutors. 

The  testator,  at  the  date  of  his  will  and  at  his  decease, 
was  seised  of  tiie  HaU  Court  Farm  for  an  estate  in  fee 
simple,  and  of  ike  StredfiM  Farm  tfxc  an  absolute  custo- 
mary estate  of  inheritance,  and  was  at  his  dofkth  possessed 
of  the  Row  Ath  Farm  for  the  residue  of  a  term  of  1000 
years  from  the  8th  of  January,  J  778. 

The  5/.  per  cent.  Annuities,  bequeathed  by  the  said  will, 
were,  during  the  said  testator's  life,  oonvertc^d  into  U.  per 
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cent  Aimitities,  with  the  addition  of  a  bonus  of  SI  pet 
cent;  and  a  sum  of  2100L  42^  per  cent  Annuities,  which  had 
since  been  conyerted  into  H.  6s.  per  cent  Annuities^  was 
accordioglj  appropriated  and  set  apart  to  answer  the  said 
legacy  of  2000L  52L  per  cent  Annuities. 

By  an  indenture,  duly  inrolled  in  Chancery,  and  dated  the 
14th  of  April,  1849,  John  Colson  the  father  and  John  Colaon 
his  eldest  son,  disentailed  the  HaU  Court  Farm,  and  con- 
veyed it  to  the  use  of  such  person  and  for  such  estates  as 
the  said  John  Colson  the  father  and  John  Colson  the  son 
by  any  deed  or  deeds  should  direct,  limit,  or  appoint;  and 
in  default  thereof,  and  subject  thereto,  to  the  former  uses 
to  which  the  said  premises  were  previously  subject  And 
by  another  indenture  of  even  date,  the  said  HaU  Court 
Farm  was  settled  to  the  use  that  John  Colson  the  son 
should  receive  a  yearly  rent-charge  of  1 001.  out  of  the  said 
estates;  and  subject  thereto,  to  the  use  of  certain  trus- 
tees for  500  years,  to  secure  the  same ;  with  remainder  to 
John  Colson  the  father  for  life,  with  remainder  to  trustees 
to  preserve  contingent  remainders,  with  remainder  to  John 
Cclson  the  son  for  life,  with  remainder  to  trustees  to 
preserve  contingent  remainders,  with  remainder  to  his 
first  and  other  sons  in  tail  male,  with  divers  remainders 
over. 

By  an  indenture,  dated  the  24th  of  July,  1830,  John 
Colson  the  father  assigned  unto  the  said  John  Colson  the 
son,  his  executors,  administrators,  and  assigns,  all  the  es- 
tate, interest,  claim,  and  demand  of  him  the  said  John 
Colson  the  father  in  the  said  sum  of  21002.,  ZL  5s.  per  cent 
Annuities,  and  the  interest,  dividends,  and  annual  produce 
thereof- 

By  an  indenture,  dated  the  29th  of  March,  1849,  and  duly 
inrolled  in  Chancery,  the  said  James  Colson  and  his  eld- 
est son  James  Henry  Colson  disentailed  the  said  Stredfidd 
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Farrn,  and  settled  it  with  the  appurtenances  to  the  use  of 
the  said  James  CoUon  and  hb  assigns  daring  his  life,  and 
subject  thereto  to  the  use  of  the  said  James  Henry  Colson, 
his  heirs  and  assigns,  for  ever. 

The  executors  of  the  will  of  John  Colson  the  father 
transferred  the  said  sum  of  2I00Z.,  21.  5s.  per  cent.  Bank 
Annuities  into  the  name  of  the  Accountant-General^  un- 
der the  provisions  of  the  Trustee  Relief  Act  James  Gel- 
son,  James  Henry  Colson,  and  John  Colson  the  son  now 
petitioned  that  the  rights  and  interests  of  the  petitioners, 
and  of  all  other  parties,  if  any,  interested  in  the  said  sum  of 
21002.  Bank  SI  5s.  per  cent  Annuities,  and  the  dividends 
thereof,  might  be  ascertained  and  declared ;  and  that,  in  cas^ 
the  Court  should  be  of  opinion  that  John  Colson  the  son 
wad  entitled  to  the  corpus  of  One  moiety  thereof,  the  same 
might  be  transferred  to  him;  but  in  case  the  Court  should 
be  of  opinion  that  John  Colson  the  son  was  entitled  only 
to  the  dividends  thereof,  that  he  might  be  let  into  the 
receipt  of  the  dividends  of  the  last-mentioned  moiety 
thereof;  and,  in  case  the  Court  should  be  of  opinion  that 
James  Colson  and  James  Henry  Colson  were  entitled  t^ 
the  other  moiety  thereof,  that  the  same  might  be  trans^ 
ferred  to  them,  or  as  they  might  direct;  but,  in  case  the 
Court  should  be  of  opinion  that  James  Colson  was  enti- 
tled only  to  the  dividends  thereof  for  his  life,  that  he 
plight  be  let  into  the  receipt  of  the  dividends  of  the  sai^ 
last-mentioned  moiety. 


Argumtnt.         Mr.  Bogshawe,  sen.,  and  Mr.  Piatt  for  the  petition. 

[The  Vice-Chancellob  referred  to  Lord  Barrington  v, 
LiddeU  (a),  where  an  accumulation  was  directed  for  a  cer- 
tain time,  and  then  a  distribution  after  thai  time,  and  one 


(a)  2  De  G^  Mac.,  &  0. 480. 
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question  was^  whether  a  division  could  he  made  iminedi-d 
ately  that  the  law  stopped  the  accumulation ;  and  Lord 
8t  Leonards  held/  that  the  time  for  division  was  not  ac- 
celerated. Here,  the  intention  to  prevent  cutting  the 
timber  had  been  frustrated  by  barring  the  entail;  and  the 
question  was,  whether  the  time  for  the  enjoyment  of  the 
fund  could  be  thereby  accelerated.] 
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Hr.  Oijfard  for  some  of  the  respondents. 

Mr.  Reene  for  brothers  and  sisters,  and  descendants  of 
brothers  and  sisters,  of  the  testator;  and 

Mr.  Bagshawe^  jun.,  for  the  executoiis  and  trustees  of  the 
will. 

The  Viob-Chakobllob  reserved  his  judgment 


Vicb-Chancbllor  Sib  W.  Pagb  Wood  : — 

The  substantial  question  in  this  case  is,  what  is  to  be 
done  with  reference  to  a  sum  which  was  originally  20002. 
SI.  per  cent  Bank  Annuities,  and  which  is  now  repre^ 
sented  by  a  sum  of  21002.,  8\L  per  cent.  Annuities,  and 
which  sum  was  diposed  of  by  the  testator  in  this  manner: 
He  vested  it  in  trustees,  und  directed  them  to  pay  the  in* 
terest  thereof,  for  sixty  years  from  his  death,  or,  if  the  law 
would  not  allow  that,  then  during  the  lives  of  his  two 
sons  and  of  the  survivor,  and  for  a  further  period  of 
twenty-one  years,  or  to  expend  the  same  in  keeping  in  rer 
pur  the  HaU  Court  Farmy  and  also  the  Stredfidd  and  Row* 
A  A  Farm;  and  the  testator  then  proceeded  to  direct,  that, 
on  no  account,  should  the  timber  or  trees  growing  on  those 
estates  be  cut  down  during  the  term,  under  the  penalty 
that  the  person  so  cutting  down  the  trees  should  lose 
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186a  all  interest  in  the  estates;  and  then  the  testator  directed 
"  j^^^  "  that  the  surplus  of  such  interest  should  be  paid  to  the  pcr- 
Coi^Ns   '  sons  who  should,  for  the  time  being,  be  in  possesion  of 

these  estates  under  the  deyise  in  his  will,  during  the  con- 

"*"^^     tinuance  of  the  trust;  and,  after  the  expiration  thereof,  be 
directed  the  trustees  to  pay  over  the  capital  sum,  <»ie  half 
to  the  person  then  in  possession  of  the  JEToK  Ccfwi  Fcyrm^ 
provided  that  such  person  were  one  of  his  sons  or  a  de- 
scendant of  one  of  his  sons,  and  if  not,  then  he  gave  it 
oyer;  and  then  the  testator  proceeded  to  give  the  other 
moiety  of  the  fund  to  the  person  in  possession  of  the  other 
farm,    in  like  manner;  and  the  testator  then  gave  the 
HaU  Court  Farm  to  the  use  of  one  son  for  ninety-nine 
years,  if  he  should  so  long  live;  with  remainders  over  in 
settlement;  and  he  gave  the  other  farm  to  another  son 
in  like  manner.     The  result  has  been,  that  the  persons  en- 
titled to  the  primary  estates  have  joined  with  the  remain- 
dermen in  barring  the  entail  in  both  the  estates,  by  dis- 
entailing deeds;  and  they  are  now  in  possession  of  the 
whole  as  owners  for  life,  with  remainders  in  fee  simple; 
and  the  question  is,  what  is  to  be  done  with  this  sum  of 
stock  under  these  circumstances.    Looking  at  the  whole 
scope  of  the  will,  it  is  clear  that  the  intention  was,  that 
this  sum  was  to  be  entirely  for  the  benefit  of  the  persons 
entitled  to  the  estates,  though  to  be  considered  also  in  a 
certain  manner  for  the  benefit  of  the  property,  and  to  pre* 
vent  the  timber  being  cut  down;  and  then  the  first  trust 
of  the  capital  is  for  the  parties  in  possession,  being  sons  or 
descendants  of  the  testator.    The  sons  and  their  issue  have 
made  themselyes  the  absolute  owners  of  the  property,  and 
are  now  in  possession.    They  were  entitled  to  the  full  bene^ 
fit  of  the  fund,  either  in  the  shape  of  repairs  or  of  income; 
and  afterwards,  at  a  given  period,  if  that  time  could  not  be 
accelerated,  or  immediately,  if  it  coidd,  they  were  entitled 
to  the  capital  absolutely.    Then  the  question  is  reduced 
to  this: — ^This  trust  may  be  said  to  have  expired,  because 
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the  clause  as  to  not  cutting  down  timber  has  been  defeated 
by  barring  the  entail,  but  the  title  of  the  persons  to  the 
^tate  is  still  under  the  will  of  the  testator;  and  therefore 
the  persons  in  possession  are  really  absolutely  entitled  to 
the  fund,  the  only  question  being,  whether  the  enjoy- 
ment IS  to  be  postponed,  there  being  no  object  now  in 
postponing  it 
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The  case  then  seems  to  be  like  the  cases  of  SioAmders 
V.  Vautier  (a)  and  Jossdyn  v.  Josadyn  (6),  where  the  sub- 
ject was  vested  in  interest,  and  the  transfer  was  to  be 
made  at  a  future  period;  and  the  Court  neyertheless  paid 
it  over  at  once,  because  they  conceiyed  that  the  absolute 
interest  was  intended  to  be  conferred,  and  therefore  the 
Court  could  not  retain  it  until  the  specified  period.  Here 
the  parties  get  that  which  the  testator  intended.  He  in- 
tended, that  whoever  took  the  estates  for  an  absolute  in- 
terest, should  have  the  fund  as  well;  and  the  law  having 
enabled  the  parties  to  accelerate  the  absolute  interest  in 
the  real  estates,  I  think  that  the  enjoyment  of  the  fund 
must  be  accelerated  also.  The  costs  of  all  parties  must 
come  out  of  the  fund. 


(a)  Cr.  &  Ph.  240. 


(6)  9  Sim.  63. 
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1853. 

Dee.imA      POTTS  v.  THE  WARWICK  AND  BIRMINGHAM 
14^.  CANAL  NAVIGATION  COMPANY. 

^I^ST"^  The  bill  in  this  suit  was  filed  by  CharleB  Potts,  who, 
'jvdffmtnt  Cre-    by  yirtue  of  Certain  deeds  poll,  dated  the  29th  of  March, 

dUor — Mart" 

gage.  J  842,  was  a  mortgagee  of  the  rates,  tolls,  and  dues  arising; 

A  Canal  Com-  ^^^  payable  by  virtue  of  the  Acts  of  Parliament  of  the 
pony  WM  incor-  ^avwich  and  Birmingham  Canal  Navigation  Company, 
■pecial  Act  of  on  behalf  of  himself  and  all  other  such  mortgagees,  against 
whichautho-      the  Said  Company,  as  Defendants,  praying  that  an  account 

piJ^hill^Taids  ^^^^  ^«  ^^^^  ^^  ^^**  ^^  ^^®  *®  ^^^  ^^^  principal  and 
for  the  purpotei  interest  upon  his  mortgage  securities  therein  mentioned, 

of  the  Act,  and  ^i*^!  i<<*>ii*  r 

for  no  other  and  also  of  what  was  due  for  principal  and  interest  to  sucn 

emi^wered  Other  mortgagees  of  the  said  rates,  tolls,  and  dues ;  and  that 

rate"  tolli^d  *^^  Company  might  be  decreed  to  pay  to  the  said  Plaintiff 

duel,  and  to  and  such  Other  mortgagees  the  respective  amounts  which 

on  mortgage  should  be  found  due  to  them  upon  taking  such  account; 

contoined'a  pro-  ^^^  ^^^*  ^*  might  be  declared  by  the  decree  of  the  Court 

Tifion,  that  all  ^ha^  the  Plaintiff  and  such  other  mortgagees  as  aforesaid 

persons  what-  ^^^ 

socrer  might  na-  were  entitled  to  a  primary  charge  upon  the  rates,  toUs, 
oinai,upOTiVy-  ^^^  ^^^^  arising  and  payable  by  virtue  of  the  said  Acts,  or 
rates  Md^dnes  ^^^^^^  ^^  them,  for  the  amounts  of  the  principal  and  inter- 
therehyautho-  est  due  and  owing  to  them  respectively  upon  their  afore- 
cn.  The  Com-  Said  securities,  and  were  entitled  to  have  such  rates,  tolls, 
rend  mortg^  *^^  ^^^^  applied  in  or  towards  payment  of  what  should 
tolls*  Td*  ^  found  due  to  them  upon  taking  such  account;  and  that 
under  the  Act;  the  Said  ratcs,  ducs,  and  tolls  might  be  applied,  in  such 
gageei,on  behalf  manner  as  the  Court  should  direct,  in  payment  of  the 

of  himself  and 
all  others,  ob- 
tained the  appointment  of  a  receirer  of  the  Company  ^s  rates,  tolls,  and  daes,  who  was  ordered  to  pay 
thereont  the  expenses  of  carrying  on  the  Company *s  business,  and  then  the  interest  on  the  said  mort- 
gages, and  to  pay  the  balance  into  Court  in  the  cause. 

A  judgment  creditor  of  the  Company  presented  a  petition  in  the  cause  before  the  hearing,  pray- 
ing that  he  might  be  at  liberty  to  sue  out  and  execute  a  fi,  fii.  and  elegit  against  the  goods  and 
huids  rcspcctiTely  of  the  Company :- fWd,  that  he  might  execute  a  fi.  fe.,  but  that  all  he  coold 
take  under  the  elegit  would  be  such  right  in  the  lands  as  the  Company  had,  namely,  subject  to  the 
mortgages  and  to  the  right  of  user  of  the  canal  by  the  public,  and  subject  also  to  the  powen  of  man- 
agement of  the  Company. 
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due  to  the  said  Plaintiff  and  such  other  mortgagees  as      '^^^!^ 

aforesaid,  but  without  prejudice  neyertheless  to  such  other  v. 

Tub  War  WICK 

remedies  as  the  Plaintiff  and  such  other  mortgagees  as  and  Birmino- 
sforesaid,  or  any  of  them,  might  have  for  recovering  or  en-    iJlvioAnw 
forcing  payment  of  the  amounts  so  due  to  them  respective-  ^' 

ly;  that,  if  necessary,  the  said  rates,  tolls,  and  dues  should 
be  sold  or  otherwise  disposed  of  under  the  direction  of  the 
Court;  and  that  the  produce  of  such  sale  or  other  dispo- 
sition might  be  applied  in  payment  of  what  should  be 
found  due  to  the  Plaintiff  and  such  other  mortgagees  as 
aforesaid,  upon  taking  such  account  as  aforesaid;  and  for 
a  receiver  and  injunction. 

By  an  order  made  in  the  cause  dated  the  2nd  of  Novem- 
ber, 1853,  it  was  ordered  that  Kdynge  Oreenivatfy  one  of 
the  members  of  the  committee  of  management  of  the  affairs 
of  the  said  Company,  should  be  appointed  receiver  of  the 
said  rates,  tolls,  and  dues,  without  salary,  and  without  giv- 
ing security;  and  that,  from  time  to  time,  half-yearly,  on  the 
10th  of  May  and  lOth  of  November,  in  each  year,  he  should 
pay  into  the  Bank,  to  the  credit  of  the  cause,  subject  to  the 
further  order  of  this  Court,  the  balances  remaining  in  his 
hands  after  payment  of  the  costs,  charges,  and  expenses  of 
tarrying  on  the  business  of  the  said  Defendants,  and  the 
interest  from  time  to  time  to  become  due  on  the  mort- 
gages created  by  the  said  Company  as  in  the  said  bill  men- 
tioned, the  amount  of  such  costs,  charges,  and  expenses 
and  iaterest,  as  well  as  the  balances,  to  be  verified  by  affi- 
davit And  the  said  receiver  was  not  to  account  other- 
wise until  the  further  order  of  the  Court  And  any  of  the 
parties  were  to  be  at  liberty  to  apply  to  the  Court  as 
there  should  be  occasion. 

No  decree  had  been  made  in  the  cause. 

Joseph  CHbbine  now  presented  his  petition  in  the  cause, 

m2 
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186a  stating  the  preceding  facts;  and  tliat,  the  Company  being 
indebted  to  the  petitioner  in  3501.  for  money  lent  by  him 
to  them  upon  the  security  of  a  promissory  note  of  the  said 


Potts 
«. 

AND  BiRMiNG-  Company,  dated  the  31st  of  December,  1846,  upon  which 
Navimation    *^®y  ^^  continued  to  pay  interest,  the  petitioner,  on  the 
^'         22nd  of  October,  1853,  commenced  an  action  in  the  Court 
Staumenu     of  Exchequer  against  the  said  Company,  to  recover  the 
amount  of  the  said  promissory  note  and  interest;  in  which 
action  judgment  was  signed  on  the  8th  of  NoTcmber,  1853, 
for  3592.  3&  debt  and  interest,  and  AL  for  costs  of  suit; 
and  on  the  9th  of  November,  1853,  the  judgment  was  du- 
ly registered  to  affect  the  said  estate,  lands,  hereditaments, 
and  premises  of  the  Defendants,  the  said  Company  of  pro- 
prietors. 


The  petition  prayed  that  the  said  Kdynge  Oreenway^ 
the  receiver,  might  be  directed  to  pay  to  the  petitioner  the 
amount  of  his  said  judgment  debt,  with  interest  at  42.  per 
cent,  from  the  date  of  the  said  judgment,  and  costs,  out  of 
any  money  in  his  hands  arising  from  the  said  rates,  tolls, 
and  dues;  or  that  the  petitioner  might  be  at  liberty  to  sue 
out  execution  at  law  upon  his  said  judgment,  and  levy 
upon  the  goods  and  chattels  of  and  belonging  to  the  said 
Defendants,  and  to  sue  out  and  execute  an  elegit  upon  the 
lands,  hereditaments,  and  premises  belonging  to  the  said 
Defendants 

The  Company  were  duly  incorporated  by  their  special 
Acts  by  the  name  of  "  The  Company  of  Proprietors  of  the 
Warwick  and  Birmingham  Canal  Navigation,''  with  per- 
petual succession,  and  a  common  seal;  and  power  was 
given  them  to  levy  rates,  tolls,  and  dues,  as  therein  men- 
tioned, and  to  raise  money  by  mortgaging  such  rates,  tolls, 
and  duea 


The  special  Act  vested  the  land  required  for  the  canal 
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upon  pnrcliase  thereof  in  the  Company,  "  for  the  purposes 
of  the  Act,  and  to  and  for  no  other  use  or  purpose  what- 
soever;" and  conferred  upon  the  Company  powers  of  man- 


1853. 


POTW 
«. 

Th  kV^A  11  w  ick 

agement,  and  contained  the  usual  clause  giving  to  the   andBirminu- 
public  the  right  of  using  the  canal,  in  the  following    Jj^JtioATioN 
irords: —  Ca' 

StatmaU, 

"And  be  it  further  enacted,  that  all  persons  whoso- 
ever shall  have  free  liberty  to  use,  with  horses,  cattle,  and 
carriages,  the  private  roads  and  ways  to  be  made  as  afore- 
said (except  the  towing  paths),  for  the  purpose  of  convey- 
ing any  goods,  wares,  merchandise,  and  commodities  what- 
soever, to  or  from  the  said  canal,  and  also  to  navigate 
upon  the  said  canal  with  any  boats  or  other  vessels,  not 
exceeding  seven  feet  in  breadth,  and  to  use  the  said  wharfs 
and  quays  for  loading  and  unloading  any  goods,  wares,  mer- 
chandise, and  commodities,  and  also  to  use  the  said  towing 
paths  with  horses  for  haling  and  drawing  such  boats  and 
yessels,  upon  payment  of  such  rates  or  dues  as  shall  be  de- 
manded by  the  said  Company  of  proprietors,  not  exceeding 
the  rates  and  dues  hereinbefore  mentioned."' 


Mr.  JBott,  Q.  C,  for  the  petition.  Argument. 

Mr.  fF.  M.  Jatnes,  Q.  C,  and  Mr.  JoUiffe,  for  the  Plaintiff. 

Mr.  Olassey  Q.  C,  and  Mr.  BaggaUatfy  for  the  Company. 

The  Vicb-Cha»ckllob  decided  that  the  judgment  cre- 
ditor was  at  liberty  to  sue  out  and  execute  a  fi.  fa.  As  to 
the  el^t,  his  Honour  reserved  his  judgment 
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1863. 


Pons 

«. 
ThbWahwicx 

AND    BlRMIWe- 

HAM  Canal 

Nayioatioiv 
Co. 

Lecliih. 

Judgment, 


VlOB-CHAlfGELLOB  SiB  W.  PaOT  WoOD: — 

In  this  case,  the  only  point  remaining  to  be  considered 
was,  what  was  the  proper  mode  of  dealing  with  the  petition 
of  the  judgment  creditor,  with  reference  to  his  right  of  issu- 
ing  an  elegit  There  is  no  doubt  that  the  receiver  of  the 
rates,  tolls,  and  dues,  who  claims  as  a  mortgagee,  has  a 
right  paramount  to  the  claim  of  the  judgment  creditor  un- 
der the  elegit.  On  the  other  hand,  the  receiver  has  no  inter- 
est in  the  land  itself;  and  the  elegit  creditor  has  a  right  to 
have  such  possession  of  the  land  as  may  avail  him,  subject 
to  the  rights  and  interests  of  the  receiver  and  collector  of 
the  rates,  tolls,  and  dues^  and  to  the  provisions  of  the 
Act  of  Parliament  as  to  user  of  the  canal  hj  the  publia 
Mr.  RoU  argued,  that,  if  the  question  were  against  the  Com- 
pany alone,  the  elegit  creditor  could  not  be  prevented  from 
taking  the  land.  I  think,  that,  if  the  mortgagee  were  not 
in  the  way,  the  elegit  creditor  would  be  able  to  take  all  that 
the  debtor  had,  which  was  the  right  of  occupying  the  land 
covered  by  the  canal  of  the  Company,  subject  to  all  the  pro- 
visions of  the  Act  of  Pariiament  which  vested  this  particn- 
lar  property  in  the  Company.  But  this  property  was  vested 
in  the  Company  for  the  purpose  of  being  used  as  a  canal, 
"  for  the  purposes  of  the  Act,'^  as  it  is  expressed  in  the 
Act  itself,  "  and  for  no  other  use  or  purpose  whatsoever/' 
The  Company  could  no  more  convert  the  land  to  any  other 
purpose — into  a  garden  for  example — than  the  owner  of  a 
high  road  could  alter  its  nature.  The  Company  take  this 
land  under  their  Act,  with  an  express  direction  in  the 
Act,  that  the  canal  shall  be  open  to  the  public  always 
on  payment  of  the  rates  and  dues  provided  by  the  Act, 
and  the  elegit  creditor,  if  he  takes  it,  must  hold  it  in 
the  same  manner.  Another  point  worthy  of  observation 
is  this:  according  to  RusseU  v.  The  East  Anglian  Railway 
Company  {a)y  and  other  cases,  there  is  a  great  question 
whether  the  judgment  creditor,  supposing  he  took  posses- 


(a)  3  Mac.  &  G.  104. 
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aon,  could  exercise  any  of  the  powers  which  are  vested  in 
the  Company,  with  reference  to  the  management  and  con- 
trol of  the  canal;  even  if  there  were  no  mortgagee  in  the 


1803. 


Porw 
«. 

ThmWTarwick 

way,  the  powers  of  the  Company  would  probably  remain,   j^„„  bibmuio- 
and  only  the  possession  of  the  land  would  be  obtained  by    ^avioatiom 

Ca 


the  judgment  creditor;  and  therefore  this  Court,  or  rather 
a  Court  of  law,  if  there  were  no  mortgagee,  could  only  give 
the  land  to  him,  subject  to  all  the  rights  of  the  public  to 
use  the  canal,  and  subject  to  the  powers  of  the  Company. 
Then,  as  to  the  rights  of  the  mortgagee,  the  Company 
have  made  a  mortgage  to  him  of  the  rates,  tolls,  and  dues. 
These  are  earned  by  the  user  of  the  canal  by  the  public, 
according  to  their  right  of  user  under  the  Act  The  re- 
cdrer  has  acquired  the  right  to  these  rates,  tolls,  and  dues, 
subject  to  such  user  and  to  the  powers  of  the  Company. 


It  is  somewhat  difficult  to  frame  an  order,  directing  that 
the  elegit  creditor  shall  take  only  in  a  qualified  manner. 
The  order  must  be,  that  the  judgment  creditor  be  at  liberty 
to  issue  an  elegit  on  his  judgment,  the  order  to  be  without 
prejudice  to  the  rights  of  the  receiver  appointed  by  the 
mortgagee,  or  any  other  receiver  who  may  be  appointed 
by  him,  with  liberty  for  the  mortgagee  to  apply.  The 
costs  of  the  petitioner  must  be  added  to  his  judgment 
debt,  and  the  Plaintiff's  costs  must  be  added  to  his  mort- 
gage; as  to  the  Company,  they  cannot  ask  costs  against 
their  creditor. 
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1853. 


Decl4ih. 


ROBERTS  V,  EBERHARDT. 


Mining  Part- 
nership— 
Receiver — 


The  PlaintiflF  and  Defendant  had  been,  since  1840,  carry- 
ing on  the  business  of  solicitors,  in  partnership,  under  the 
^^r{J^;  firm  of  Roberta  ik  Eberhardt,  the  Plaintiff  receiving  five- 
Wheretenante  ®^^*^^  ^^^  ^®  Defendant  three-eighths  of  the  profits. 
in  common  of  a  The  Plaintiff  alleged,  that  this  partnership  was  in  con- 
working  it  in  tinuation  of  a  previous  partnership  between  himself  and 
^i^^  A^^ike  ^  gentleman  named  Cromptony  which  was  conducted  under 
itself  ia  the  written  articles  of  partnership,  by  which  it  was,  amongst 
property,  the  other  things,  provided,  that  the  said  partnership  should 
appoint  a  ro^  continue  for  twenty-one  years  from  the  commencement; 
go'S^ri^'  but  no  written  articles  of  partnership  were  entered  into 
stance  of  one  of  either  ou  the  original  admission  of  the  Defendant  as  a 

the  partners,  in  .  ^  •»■•      xv 

a  suit  which      partner,  or  on  the  retirement  of  Mr.  Grompton. 

does  not  seek 

to  dissolve  the  , 

partnership.  In  1845  the  Plaintiff  and  Defendant  joined  in  purchas- 

asuittodiiw>i°   ^^^  oue-fourth  share  in  a  colliery,  called  the  TipUm  Col- 
the  partnership,  liery,  and  the  same  was  conveyed  to  them  in  moieties  as 

will  the  Court     ^        \    . 

appoint  a  le-      tenants  m  common. 

ceiver  on  an 
interlocutory 
application, 
merely  upon 
evidence  that 
the  partners  do 
not  co-operate 
in  the  manage* 
ment  of  the  bu- 
siness; but  to 
■ustain  such  an 
application  it 
must  be  shewn 
that  one  part- 
ner has  inter- 
fered so  as  to 
prerent  the  bu- 
siness being 
carried  on. 

A  mimngipg 

partner  of  a 
mine  has  autho- 
rity to  defray  all  the  necessary  and  proper  expenses  incidental  to  the  beneficial  working  of  the  mine 
out  of  the  joint  pn^ts  derived  from  the  sale  of  the  minezals. 


The  Plaintiff  and  Defendant  advanced  from  time  to 
time  money  out  of  their  law  partnership  business,  for 
capital  and  other  expenditure  in  carrying  on  this  colliery  in 
respect  of  their  shares  therein,  and  they  subsequently  pur- 
chased the  other  three-fourths  of  the  said  Tipton  Colliery, 
in  equal  moieties;  and  a  considerable  amount  was  ad- 
vanced in  respect  of  instalments  of  the  purchase-monies, 
and  for  carrying  on  the  colliery,  out  of  the  monies  of  the 
law  partnership.  The  Plaintiff  alleged,  that  the  said 
colliery  had  since  been  worked  by  the  Plaintiff  and  De- 
fendant, as  partners,  in  equal  moieties,  under  the  firm  of 
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''  Roberts  A  Eberhardi;"  and  that  the  accounts  between  the 
coUieiy  and  law  partnerships  had  never  been  adjusted. 

The  law  business  of  the  said  copartnership  and  part  of 
the  business  of  the  colliery  were  conducted  in  offices  at 
Stourbridge.  Both  partnerships  were  for  some  time  con- 
ducted chiefly  bythe  Defendant,  but  the  Plaintiff  had  of  late 
taken  the  sole  management  of  the  colliery.  On  the  17th 
of  November,  1853,  the  Defendant  told  the  Plaintiff  that  he 
should  determine  the  law  partnership,  and  close  the  office; 
and  immediately  afterwards  he  served  the  Plaintiff  with  no- 
tice of  a  dissolution  of  the  copartnership  of  solicitors  be- 
tween himself  and  the  Plaintiff,  and  requested  the  Plaintiff 
to  sign  the  same,  which  the  Plaintiff  refused  to  do. 

The  Plaintiff  now  filed  the  bill  in  this  suit,  stating 
the  above-mentioned  facts,  and  that  the  Defendant  re- 
fused to  communicate  with  the  Plaintiff  concerning  pend- 
ing matters  of  business ;  and  ailing,  that  the  Defendant 
had  in  November  last  received  a  sum  of  12002.  for  coals  got 
from  the  Tipton  Colliery,  and  instead  of  paying  that  sum 
to  the  banking  account  of  the  said  coUieiy,  had  paid  part 
to  the  account  of  the  law  partnership,  and  had  retained 
2001.  thereof  himself;  and  the  bill  alleged,  that  the  Tipton 
Colliery  was  situated  in  a  district,  the  position  of  which 
at  the  present  time,  with  reference  to  water,  was  such, 
that  in  order  effectually  to  drain  the  mines  of  the  district, 
and  work  the  same  to  the  utmost  advantage,  there  would 
be  required  a  combined  action  by  the  proprietors  of  the 
several  mines;  and  the  owners  of  each  mine  would  in  the 
meetings  and  arrangements  necessary  for  the  purpose  be- 
tween the  proprietors  of  the  several  mines,  have  to  assume 
their  own  position,  and  act  with  reference  to  their  own 
interests,  in  connexion  with  those  of  other  mine  owners; 
and  it  would  be  impossible  for  disunited  owners,  in  the 
position  in  which  the  Defendant  had  placed  himself  to- 


185a 


SkUemenL 


160 
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SkUemeiU, 


wards  the  Plaintiff^  to  assume  their  proper  position  in  such 
meetings  and  arrangement& 

The  26th  paragraph  of  the  bill  was  as  follows:  "  Con- 
siderable inconvenience  has  arisen  in  the  ordinary  work- 
ing of  the  mine;  and,  in  consequence  of  the  conduct  of  the 
Defendant  towards  the  Plaintiff,  and  the  dissension  which 
the  Defendant  has  caused,  manj  of  the  workmen  ha^e 
ceased  to  work,  and  in  consequence  all  the  pits  have  ceas- 
ed to  be  worked.    The  Plaintiff  and  Defendant  have  dis- 
agreed as  to  the  price  to  be  charged  for  coal,  and  have 
given  contrary  directions  on  the  subject    The  Defendant 
has  also  countermanded  orders  given  by  the  Plaintiff  to 
the  clerk  to  seek  general  customers  for  the  coal,  the  De- 
fendant insisting  that  they  should  be  supplied  only  to 
certain  fiimacea    The  Defendant  has  also  ordered,  that, 
contrary  to  the  usual  course,  the  prices  shall  not  be  in- 
serted in  the  daily  tickets  of  the  coal  supplied  to  certain 
furnaces.    Inconveniences  have  also  arisen  as  to  the  ap- 
pointment and  conduct  of  the  partnership  clerks  and  ser- 
vants, and  as  to  the  general  management  of  the  works,  in 
consequence  of  the  course  taken  by  the  Defendant,  and 
the  position  of  hostility  to  the  Plaintiff  which  he  has 
assumed.    Among  other  instances,  the  Defendant  has  pre- 
vented the  carrjring  out  of  an  arrangement,  by  which,  on 
a  change  of  butties  or  persons  working  the  pits,  the  stock 
of  the  out-going  butty  was  to  be  taken  by  the  in-coming 
butty  at  a  valuation,  so  that  the  pits  might  be  kept  going. 
The  Defendant  also  refused  to  concur  in  proceedings 
against  the  out-going  butty  for  misconduct  in  working  the 
said  colliery.    In  fact,  the  said  Defendant  has  rendered  it 
impossible  that  the  Plaintiff  and  Defendant  can  co-operate 
together  in  the  working  of  the  said  Tipton  Colliery,  in  such 
a  manner  as  the  same  ought  to  be  worked  and  carried  on 
for  their  mutual  benefit  and  advantage.    In  an  interview 
between  the  clerk  of  the  Plaintiff's  solicitor  and  the  De- 
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fendast,  the  Defendant  expressed  himself  dissatisfied  with 
the  present  management  of  the  said  coUiery,  and  stated^ 
that,  in  his  opinion,  some  person  ought  to  be  appointed  to 
manage  the  same  between  him  and  the  «aid  Plaintiff/' 
The  27th  paragraph  suggested,  that  some  proper  person 
ought  to  be  appointed  to  manage  the  said  Tipton  Colliery 
on  behalf  of  the  Plaintiff  and  Defendant,  and  to  receive 
and  pay  the  seyeral  sums  of  money  receiyable  and  pay- 
able in  respect  thereo£ 
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The  bill  prayed,  amongst  other  things,  that  an  account 
might  be  taken  of  all  dealings  and  transactions  of  the 
Plaintiff  and  Defendant,  and  of  all  monies  received  and 
paid  by  them  respectively,  both  in  and  about  the  said 
partnership  of  solicitors  and  attorneys,  and  also  in  and 
about  the  said  partnership  in  the  said  colliery,  and  in  cer* 
tain  other  businesses  which  they  had  carried  on  together; 
and  that  what  should  be  found  due  from  the  said  Defend* 
ant  on  taking  such  accounts  might  be  paid  by  him  to 
the  Plaintiff.  And  that  some  proper  person  might  be 
appointed  in  like  manner  to  manage  the  said  Tipton  Col- 
liery on  behalf  of  the  Plaintiff  and  Defendant,  and  to  re- 
ceive and  pay  all  such  monies  as  should  be  receivable  and 
payable  in  respect  thereof. 

The  bill  did  not  pray  for  a  dissolution  of  the  partner- 
ship in  the  colliery. 

The  Plaintiff  now  moved  for  a  receiver,  according  to 
the  prayer,  supporting  by  his  own  affidavit  the  statements 
in  the  bill 


From  the  affidavits  filed  on  the  part  of  the  Defendant, 
it  appeared  that  the  Tipton  Colliery  estate  consisted  of  a 
surface  estate  as  well  as  mines;  and  the  Defendant's  affi- 
davit stated  that  the  colliery  was  not  worked  by  the  Plain- 
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tiff  and  Defendant  as  a  partnership,  ^'bnt  as  the  owners  of 
two  moieties  of  an  estate  jointly  working  the  same  toge- 
ther/'   The  Defendant  admitted,  that,  in  consequence  of 
the  fluctuations  in  price,  he  had,  about  the  middle  of  the 
year,  directed  the  omission  of  the  price  in  the  tickets ;  but 
he  denied  that  any  of  his  conduct  had  in  any  way  inter* 
fered  with  the  management  of  the  colliery;  on  the  con- 
trary, he  stated  that  the  Plaintiff  had,  since  the  autumn  of 
1852,  had  the  entire  management,  and  had  dismissed  and 
appointed  servants  without  the  Defendant's  interference ; 
and  the  Defendant  stated,  that,  though  he  had  expressed 
an  opinion  that  it  would  be  well  if  they  could  have  some 
substantial  person  who  could  draw  cheques,  and  be  more 
entrusted  than  their  present  clerk,  he  never  contemplated 
the  appointment  of  a  manager  by  the  Court;  but  he  stat- 
ed, that  he  was  most  desirous  that  the  colliery  should  be 
kept  working,  and  the  water  kept  down;  and  he  stated 
that  it  would  be  highly  injurious  if  the  colliery  were  placed 
under  management  which  he  and  the  Plaintiff  could  not 
control 


The  Plaintiff  filed  affidavits  in  reply,  supporting  the 
case  made  by  the  bill,  and  stating,  that,  since  he  had  as- 
sumed the  management  of  the  colliery,  the  Defendant  had 
evinced  "dissatisfaction  and  want  of  co-operation  and 
confidence,''  which  had  produced  a  spirit  of  disaffection 
on  the  part  of  the  workmen  towards  the  Plaintiff;  that 
the  Defendant  would  not  co-operate  in  the  erection  of  a 
steam-engine,  and  that  he  had  taken  the  part  of  the  but- 
ties in  a  claim  made  against  them  by  the  Plaintiff  for 
damages  for  the  stoppage  of  two  of  the  pits.  There  were 
also  affidavits  by  two  clerks  of  the  colliery,  to  the  effect 
that  the  Plaintiff  and  Defendant  frequently  gave  contrary 
orders  respecting  the  management  of  the  worka 
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Jlr.  Bacon,  Q.  C,  and  Mr.  J.  V.  Prior,  for  the  motion. — 
In  Fereday  v.  Wigktw%ck(a),  six  persons  took  a  lease  of 
mines  and  of  the  surface,  and  worked  the  mines  and 
occupied  the  surface  in  partnership,  dividing  the  profits 
equally;  and  a  bill  was  sustained  for  a  sale  of  the  pro- 
perty, and  an  account;  Sir  John  Leach  admitting,  in  his 
judgment,  that  a  mining  concern  differed  from  a  com- 
mon partnership,  but  saying  that  it  had  never  been  de- 
cided, whether,  if  persons  previously  entitled  as  tenants 
in  common  were  to  form  a  mining  concern,  the  general 
principles  of  partnership  would  apply  to  such  a  case.  In 
Jefferys  v.  Smith (b),  mines  were  worked  in  partnership; 
and  one  of  the  partners  filed  the  bill  in  that  suit  praying 
for  a  dissolution  of  the  partnership,  an  account,  and 
that  a  receiver  and  manager  might  be  appointed  in 
the  meantime.  Lord  Eldon  there  said,  that  the  question 
was,  whether  mines  had  not  always  been  considered  in 
some  sort  as  a  species  of  trade.  He  observed,  that,  if 
there  were  twenty  owners,  and  each  was  to  have  his  own 
set  of  miners,  it  would  be  impossible  to  continue  working 
the  mine;  and  mentioned  a  case  before  Lord  Hardmcke, 
which  he  said  confirmed  him  in  the  idea,  that,  where  there 
are  part  owners  of  a  mine,  and  they  cannot  by  contract 
agree  to  appoint  a  manager,  this  Court  will  manage  it  for 
them.  On  a  subsequent  day,  after  having  referred  to  the 
case  before  Lord  Hardvnckey  he  observed,  that,  upon  gene- 
ral principles,  "  where  persons  are  concerned  in  such  an  in- 
terest in  land  as  a  mining  concern  is,  this  Court  will  ap- 
point a  receiver,  although  they  are  tenants  in  common  of 
it."  The  case  referred  to  in  the  note  there  is  Story  v.  Lord 
Windsor  (c\  in  which  Lord  Hardwicke  said,  "  Though  the 
plaintiff's  is  a  legal  title,  yet  he  is  proper  in  coming  to  this 
Court,  because  this  is  not  a  title  of  land,  but  of  a  col- 
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(a)  1  Rubs.  &  M.  45.        {b)  IJ.  &  W.  298.        (c)  2  Atk.  630. 
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lieiy,  which  is  a  kind  of  trade,  and  therefore  an  account 
may  be  taken  of  the  profits  here.''     So  in  Wyngate  r 
Heathcote,  which  is  cited  in  the  argument  in  BenUey  ▼. 
Bates  (a)y  the  parties  were  tenants  in  common  under  a  set- 
tlement of  lands  and  mines,  and  the  Defendant  was  in 
possession,  and  had  the  management  of  the  mines ;  and 
the  parties  not  agreeing  in  the  management,  the  Court 
granted  a  receiver.    In  BenUey  v.  Bates  (a)  the  parties  were 
tenants  in  common  of  a  mine,  which  thej  worked  in  part- 
nership ;  and  the  bill  prayed  for  an  account,  and  for  the  ap- 
pointment of  a  manager,  but  not  for  a  dissolution ;  and  the 
Defendant  demurred:  and  Lord  Abinger,  C.  B.,  there  said, 
*'  In  the  case  of  a  partnership  in  land,  it  seems  to  me  ex- 
traordinary to  pray  for  a  dissolution.    Why  pray  for  a  dis- 
solution in  a  case  where  you  may  dissolve  the  partner- 
shijp  yourself  by  selling  your  own  shared     And  he  after- 
wards observed,  that  a  "  partnership  in  land  has  not  all 
the  incidents  of  a  common  mercantile  partnership;''  and 
the  demurrer  was  overruled. 


Mr.  RoU,  Q,  C,  and  Mr.  Cairns,  contA.— This  bill  does 
not  ask  for  a  dissolution  of  the  partnership;  and,  as  Lord 
Eldan  bajs,  in  Goodman  v.  Whitcomb{b),  "It  may  be  a 
question  whether  the  Court  will  not  restrain  a  partner,  if 
he  has  acted  improperly,  from  doing  certain  acts  in  future; 
but,  if  what  he  had  done  does  not  give  the  other  party  a 
right  to  have  a  dissolution  of  the  partnership,  what  right 
has  the  Court  to  appoint  a  receiver  and  make  itself  the 
manager  of  every  trade  in  the  kingdom?"  That  was  not 
a  mining  concern,  it  is  true;  but  the  only  difference  is, 
that  in  a  mining  concern  a  partnership  is  more  readily 
implied  When  it  exists,  it  must  be  subject  to  the  rules 
which  apply  to  all  other  partnerships.  Again,  the  estate 
which  these  parties  have  in  the  mines  is  a  fee  simple.  What 


(a)  4  Y.  &  C,  Exch.,  187. 


(b)  IJ.  &  W.  692, 
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is  to  be  the  limit  to  the  management  by  a  receiver?  It  may 
continue  for  ever.  The  case  of  Wynffote  v.  Heaihcote(a)  is 
only  cited  from  counseFs  recollection.  There  is  no  report- 
ed authority,  that,  in  a  case  where  it  is  not  an  incumbran- 
cer who  asks  the  relief,  and  the  ownership  of  the  property 
is  in  fee,  and  no  sale  or  distribution  is  asked,  a  receiver  has 
been  appointed.  If  there  were  a  receiver,  the  suit  would 
have  to  be  kept  on  foot  by  continual  revival.  If  this 
mine  were  the  property  of  a  partnership  for  a  limited 
term,  of  which  the  bill  asked  for  a  dissolution,  and  that 
the  property  might  be  sold,  there  might,  perhaps,  be  a  re- 
ceiver, but  not  otherwise.  [The  Vicb-Chancbllor. — It 
might  be  not  for  a  term,  but  merely  at  will,  as  in  Craw- 
thay  v.  Mavle  (6).]  The  Court  will  not  appoint  a  recei- 
ver upon  an  interlocutory  motion,  where  the  business  is  to 
be  carried  on,  but  only  when  it  is  to  be  dissolved,  except, 
perhaps,  under  very  special  circumstances,  as  where  a 
party  was  so  conducting  himself,  that,  unless  a  manager 
were  appointed  before  the  hearing,  the  partnership  con- 
cern might  be  destroyed:  Waters  v.  Taylor (c),  HaJl  v. 
HaU(d).  Here  one  of  the  partners  wishes  to  go  on  with 
the  business.  The  reasons  given  for  this  application  are 
precisely  as  though  tenants  in  common  of  houses  disa- 
greed as  to  the  repairs  or  the  rent  to  be  demanded  for 
them,  and  therefore  asked  for  a  receiver;  and  there  is  no 
authority  for  such  a  bill  [The  Viob-Chancellob.— The 
bill  is  indefinite.  It  might  have  asked  for  a  dissolution  of 
the  working  partnership  in  the  mines  of  which  the  parties 
were  tenants  in  common  in  fee,  and  for  a  receiver  in  the 
meantime;  or  it  might  have  stated,  as  in  Crawshay  y. 
Mavle  (6),  that  the  property  was  purchased  in  fee  for  the 
purposes  of  the  partnership,  and  asked  for  a  sale.  The 
bill  does  not  point  distinctly  to  either  course.] 
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Ebbrharot. 
Judgment,      ViCE-CflANOELLpR  SiB  W.  PaGE  WoOD: — 

The  principles  involved  in  this  case  are  of  great  import- 
ance, although  perhaps  the  course  that  I  ought  to  take  on 
the  present  motion  may  not,   strictly  speaking,   require 
the  application,  to  the  full  extent,  of  the  doctrine  which 
^was  laid  down  by  Lord  Eldon  in  Jefferys  v.  Smith(a);  for 
there  are  circumstances  here  which  seem  to  me  to  make 
this  materially  different  from  that  case  before  Lord  Eldon. 
Knowing  the  extreme  caution  with  which  Lord  Eldon  laid 
down  any  general  principle,  I  am  inclined  to  attribute 
more  weight  to  any  general  principle  enunciated  hy  him, 
than  to  the  dicta  in  more  recent  decisions,  which,  though 
apparently  general,  must  always  be  considered  with  spe- 
cial reference  to  the  case  immediately  before  the  Court. 

In  Jefferys  v,  Smith(a)y  Lord  Eldon  made  several  obser- 
vations which  did  not  apply  to  the  case  immediately  be- 
fore him;  for  that  was  a  case  of  partnership,  and  the  bill 
prayed  for  a  dissolution;  but,  during  the  argument,  the 
counsel  for  the  Defendant  were  driven  to  say,  ^' We  cannot 
contend  that  the  Defendant  has  a  right  to  continue  ma- 
nager of  the  whole  mine  against  the  consent  of  the  other 
owners;  they  may  act  for  themselves,  but  they  have  no 
right  to  oust  him  of  his  own  share,  because  they  cannot 
agree  with  him.  Persons  who  are  tenants  in  common  of 
land  cannot  ask  that  a  manager  should  be  put  in  posses 
sion  for  all  parties." 

In  answer  to  that  remark.  Lord  Eldon  said,  "  The  ques- 
tion is,  whether  mines  have  not  been  always  considered. 


(a)  IJ.  &  W.  298. 
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Aot  altogether,  but  in  some  sort,  as  a  species  of  trade. 
How  it  may  be  in  Waies^  I  do  not  know;  but  in  my  coun- 
try, where  there  are  frequently  twenty  owners  of  the  same 
mine,  if  each  is  to  have  a  set  of  miners  going  down  the 
shaft  to  work  his  twentieth  part,  it  would  be  impossible 
to  continue  working  the  mine.    Must  not  a  contract  be  im- 
plied, that  it  was  to  be  carried  on  in  a  practicable  and 
feasible  way?    I  believe  I  have  a  note  of  a  case  before  Lord 
Harduncke^  which  confirms  me  in  the  idea,  that  where 
there  are  part  owners  of  a  mine,  and  they  cannot  by  con- 
tract agree  to  appoint  a  manager,  this  Court  will  manage 
it  for  theni.'"    And  on  a  subsequent  day  he  said,  "  Lord 
Hardwicke  in  that  case  says,  that  a  colliery  is  to  be  con- 
sidered in  the  nature  of  a  trade;  and  where  persons  have 
different  interests  in  it,  it  is  to  be  regarded  as  a  partner- 
ship; and  that  the  difficulty  of  knowing  what  is  to  be  paid 
for  wages  and  the  expenses  of  management  gives  the 
Court  a  jurisdiction  as  to  the  mesne  profits,  which  it  would 
not  assume  with  respect  to  other  lands."'    Then  he  said, 
''On  this  ground,  and  on  account  of  the  peculiarity  of  this 
species  of  produce,  the  Court  gives  an  injunction  against 
trespass,  and  allows  a  party  to  maintain  a  suit  for  the  pro- 
fits, which  in  other  cases  it  would  not  do.    Here  there 
tte  twenty  shares,  and  if  each  owner  may  employ  a 
manager  and  a  set  of  workmen,  you  destroy  the  subject 
Altogether.    It  renders  it  impossible  to  carry  it  on.    It 
Appears  to  me,  therefore,  upon  general  principles^  and 
^thout  reference  to  the  particular  circumstances  of  any 
case,"  (that  is,  he  was  not  applying  the  remark  only  to 
tive  case  before  him,)  "  that  where  persons  are  concerned 
in  such  an  interest  in  lands  as  a  mining  concern  is,  this 
Court  will  appoint  a  receiver,  although  they  are  tenants 
in  common  of  it'"    And  that  no  doubt  is  the  strongest 
part  of  the  expressions  in  the  judgment,  with  reference 
to  the  general  principle  to  be  applied  to  the  case  now 
before  the  Court     I  do  not  find  any  case  in  which  the 
VOL.  I,  N  B.  K.  w. 
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1853.        Court  has  proceeded  to  appoint  a  receiver    of  mining 
works,  in  which  the  parties  had  not  been  working  the 
mines  together  in  partnership,  nor  where  a  partnership 
existed  for  the  purpose  of  working  the  mine,  if  that  were 
the  extent  of  the  partnership,  without  having  before  the 
Court  a  suit  for  the  dissolution  of  the  partnership,  except 
it  may  be  that  case  of  Wyng^  v.  Heathcote,  which  was 
cited,  not  from  any  report,  but  from  the  recollection  of 
counsel,  in  the  case  of  Bentiey  v.  Bates  (a).    The  case  of 
BenUey  v.  Bates  itself  certainly  involves  something  of  the 
same  kind.    In  that  case  a  demurrer  to  a  bill  not  praying 
for  a  dissolution,  either  as  to  the  mines  which  were  the 
subject,  or  as  to  the  working  partnership  for  obtaining  the 
profit  to  be  derived  fi*om  the  property,  was  overruled;  and 
it  is  certainly  not  the  ordinary  practice  of  this  Court  to  di- 
rect an  account  between  partners,  except  upon  a  bill  for  the 
dissolution  of  the  partnership  concern  (&)•    It  is  true,  that  it 
is  not  now  necessary  to  ask  for  a  dissolution  in  every  case  in 
which  relief  is  sought  respecting  partnership  affairs;  but  I 
apprehend,  that,  where  a  bill  seeks  for  an  account,  that  is 
one  of  the  cases  in  which  a  dissolution  must  be  prayed. 
Unless  some  special  ground  is  raised,  the  general  accounts 
cannot  be  taken  without  asking  for  a  dissolution  of  the 
firm ;  and  yet  in  BenUey  v.  Boies  (a),  Lord  AUnger  held,  in 
the  case  of  a  mining  concern,  that  these  accounts  might 
be  taken,  although  the  bill  did  not  pray  for  a  dissolution 
of  the  partnership  in  the  working  of  the  minea    There- 
fore, that  case  must  be  considered  an  authority,  that,  with- 
out breaking  up  the  partnership  in  a  mining  concern,  a 
Plaintiff  might  have  the  intermediate  relief  of  a  decree 
for  an  account,  not  general,  but  firom  year  to  year,  and 
seems  to  furnish  an  analogy  for  an  application  for  a  re- 
ceiver, although  the  bill  does  not  ask  to  terminate  the 


(a)  4  Y.  &  a,  Exch.,  182.  V.  &  B.  329 ;  and  RusM  v.  Lot- 

(6)  See  Forman  v.  Hw^^rey,  2      combe,  4  Sim.  8. 
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ocmcem.  On  principle,  that  course  would  create  enormous 
difficulty  in  the  case  of  property  held  in  fee  simple,  like  a 
colliery,  if  the  Court  is  to  be  called  upon,  because  of  the 
owners'  disputes,  during  the  continuance  of  their  holding 
the  property  in  fee,  to  put  in  its  own  manager,  and  have 
a  person  appointed  to  manage  it  If  that  be  the  proper 
course,  the  Courts  as  Lord  I^don  expresses  it  in  Ooodman 
T.  Whiioofnb  (a),  mi^t  have  to  manage  all  the  mining  con- 
cerns in  the  kingdom.  That  cannot  be  the  true  principle 
of  the  Court 

What  is  the  true  principle  is,  I  think,  pointed  to  in 
Crawthay  v.  MauU  (6),  Jefferya  v.  Smith  (c),  and  WaJters  v. 
Taj^  {d).    The  true  principle  must  be  this — In  the  case 
of  a  mining  concern  like  this,  there  may  be  two  modes  in 
which  it  may  be  viewed:   it  may  be  a  mining  concern 
really  held  as  property  by  parties  who  never  acquired  it 
for  the  purposes  of  trade,  as  in  a  case  where  an  estate  con- 
taining mines  has  descended  from  the  owner  to  two  co- 
heirs ;  and  such  joint  owners,  though  they  did  not  acquire 
it  for  mining  purposes,  may  nevertheless  agree  to  work 
the  mines  together  with  their  joint  property,  and  buy 
steam  engines,  and  pay  workmen  during  that  working. 
That  would  be  working  the  mine  in  partnership.     There 
would  be  a  partnership  in  the  working,  though  not  in  the 
land ;  and  either  of  the  joint  owners  might  at  any  time 
change  his  mind,  and  say  to  the  other,  ''  I  do  not  feel  in- 
clined to  work  jointly  any  longer,  and  all  the  accounts 
may  be  taken,  and  I  will  leave  you  to  deal  with  your 
share  as  you  please.''    One  might  then  continue  to  work, 
but  he  could  not  force  the  other  to  go  on;  and  the  one 
who  continued  to  work  might  have  to  render  &n  account 
That  was  what  happened  in  Sir  Francis  ShucMywrgKa 
(XLse  (&),  in  the  Exchequer,  and  a  discussion  there  arose, 

(a)  IJ.  &  W.  592.  {d)  16  Ves.  10. 

(6)  1  Swanat  495.  («)  Denys  v.  ShwMurgh,  4  Y. 

(c)  IJ.  &  W.  298;  3  Ruas.  168.      &  C,  Exch.,  42. 
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in  consequence  of  one  tenant  in  common  having  work- 
ed mines  alone,  from  what  period  such  account  was  to 
be  rendered.  The  other  case  would  be  one  in  which, 
as  in  Crawshay  v.  Maule  (a),  the  circumstances  afforded 
evidence, — as  it^is  impossible  to  say  that  they  may  not 
ultimately  do  here, — ^that  the  whole  property  was  intend- 
ed to  be  used  as  a  partnership  concern;  and,  therefore, 
when  any  disagreement  arose,  any  of  the  partners  would 
have  a  right  to  come  to  this  Court  to  determine  the  part- 
nership, and  have  the  whole  thing  sold,  as  in  Orawshay  v. 
Mavle  (a).  In  either  case  it  would  be  proper  to  ask  for  a 
dissolution  and  winding  up  of  the  concern,  and  then  for  a 
receiver  to  be  appointed  to  manage  the  concern  in  the 
meantime,  if  the  partners  could  not  agree.  This  bill  does 
not  present  distinctly  either  of  those  phases.  I  am  not 
informed  in  which  way  the  Plaintiff  regards  it :  whether, 
that  he  is  working  in  partnership  a  mining  property,  of 
which  he  is  a  tenant  in  common  in  fee;  or  that  the  es- 
tate was  all  acquired  for  the  purposes  of  the  partner- 
ship, and  the  Plaintiff  has  therefore  a  right  to  have  a 
sale  of  the  whole.  It  is  said,  that  I  may  now  assume,  that, 
at  the  hearing,  the  Plaintiff  will  have  a  right  to  have  a 
sale,  and  that  the  partnership  will  be  clearly  determined, 
and  that  therefore  I  may  now  appoint  a  receiver,  seeing 
what  must  be  the  result  of  the  litigation.  But  I  cannot 
at  present  see  that  in  this  case.  I  do  not  foresee  whether 
I  am  to  dissolve  the  working  partnership,  or  to  sell  the 
whole  fee  simple  in  the  property. 


In  that  state  of  things,  there  is  a  great  difficulty,  as  the 
law  stands,  in  saying,  that  the  Plaintiff  is  now  entitled  to 
have  a  receiver  appointed,  who  would  only  be  brought  in 
really  for  the  purpose  of  continuing  the  business,  as  ap- 
pears from  the  27th  paragraph  of  the  bill ;  and  still  more 


(a)  1  Swanst.  495. 
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strongly  from  the  26th,  where  the  language  points  to  a 
continuance  of  the  working.    Therefore,  upon  the  state- 
ments in  the  bill,  I  think  there  would  be  great  difficulty 
in  appointing  a  receiver.     I  think,  also,  upon  the  facts 
which  are  in  evidence,  there  would  be  great  difficulty, 
even  if  the  bill  had  asked  for  a  dissolution  upon  the 
ground  of  incompatibility  in  the  mode  in  which  the  part- 
ners were  working  the  mine;  for,  am  I  not,  as  Lord  Eldon 
says,  to  imply  a  contract  for  carrying  on  the  business  in  a 
feasible  way?    I  think  that  Mr.  Bacon  well  described  the 
result  of  the  evidence,  when  he  said,  that  there  was  a 
want  of  co-operation  between  these  partners,  but  that  and 
interference  are  altogether  distinct    The  right  to  have  a 
receiver  would  not  arise  on  the  part  of  a  partner  who,  as 
the  Plaintiff  appears  here  to  be,  was  the  managing  part- 
ner, and  had  practically  the  sole  direction  of  the  business ; 
he  would  have  no  case  for  coming  here  for  the  assistance 
of  the  Court,  only  because  the  other  partner  would  not  co- 
operate with  him.    It  is  alleged,  that  the  co-partner  has 
refused  to  buy  a  steam  engine.    Suppose  I  appointed  a 
receiver,  could  I  compel  him  to  buy  it?    The  only  mode 
of  doing  so  would  be  this:  the  receiver  might  purchase 
it  if  there  were  assets  for  that  purpose,  and  might,  by  the 
direction  of  the  Court,  recoup  the  expense  of  it  out  of 
the  profits  of  the  concern  when  realised.    But  the  ma- 
naging partner,  while  the  concern  continues,  can  do  ex- 
actly the  same  thing.    Until  his  co-partner  interferes  to 
prevent  him,  I  apprehend  he  might  incur  any  expense 
in  the  management  that  was  beneficial  for  the  purposes 
of  the  business.    Just  as  a  brewer  might  set  up  half  a- 
dozen  vats  at  a  large  expense,  so  here  the  managing  part- 
ner might  set  up  a  steam  engine  and  work  it  as  he  thought 
proper.     There  is  nothing  done  by  his  co-partner  to  inter- 
fere with  his  doing  so.    So,  again,  as  to  the  prices  of  coaL 
All  that  has  happened  at  present  is,  that  one  partner  has 
said,  I  will  not  sell  at  such  a  price;  and  the  other  has 
said,  I  wilL    Each  has  a  perfect  right  to  sell  at  what  price 
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he  chooser  That  is  not  the  case  otJefferys  v.  8niiih(a). 
But  it  is  not  even  alleged  that  Eberhardt  has  attempted  to 
sell  to  any  one  at  these  particular  prices.  All  that  he  has 
done  is>  that  he  has  gone  to  the  agents  and  told  him  to  sell 
at  such  prices.  The  next  thing  is  the  alleged  interference 
with  the  butties.  That  is  the  nearest  approach  to  inter- 
ference in  this  case.  There  was  a  disagreement,  and  the 
Defendant  took  the  side  of  the  butties,  and  said  they  were 
right  in  what  they  did ;  but  I  think  that  is  not  such  an 
interference  as  would  authorise  me  to  appoint  a  receiver 
at  the  instance  of  a  partner  who  really  seems  to  have  the 
whole  thing  in  his  own  hands.  He  at  this  moment  is  ap- 
pointing and  discharging  workmen,  and  has  not  been  in- 
terfered with  in  any  of  those  proceedings  by  the  Defend- 
ant Eberhardt. 


It  is  further  said, 'that  the  mine  will  be  drowned,  be^ 
cause  EberhardtvaLl  not  co-operate  to  prevent  it;  but  the 
Plaintiff  may  do  what  he  likes  to  prevent  tj^at:  he  can- 
not get  money  for  that  purpose  from  Eberhardt,  but  nei- 
ther would  the  receiver  be  able;  though  I  do  not  think 
that  any  one  would  advise  Eberhardt,  if  it  were  done  bona 
fide,  in  due  exercise  of  the  Plaintiff's  powers  of  manage- 
ment, that  he  could  resist  payment  of  the  expenses  out  of 
the  profits  arising  from  the  sale  of  the  coala  In  Jefferys  v. 
Smitk  (a),  the  case  was  really  this:  one  part  owner  said, 
^'I  am  owner,  and  I  will  manage  the  concern;''  the  other 
said,  "  I  will  manage  it:"  and  there  was  there  a  direct  in- 
terference. And  Lord  Eldwi  said,  "  In  my  country,  where 
there  are  frequently  twenty  owners  of  the  same  mine,  if 
each  is  to  have  a  set  of  miners  going  down  the  shaft  to 
work  his  twentieth  part,  it  would  be  impossible  to  conti- 
nue working  the  mine  Must  not  a  contract  be  implied, 
that  it  was  to  be  carried  on  in  a  practicable  and  feasible 
way?  .  .  .    Where  there  are  part  owners  of  a  mine,  and 


(a)  IJ.  &  W.  298. 
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they  cannot  by  contract  agree  to  appoint  a  manager,  this 
Court  will  manage  it  for  them/'  If  Eherhardt  had  said,  I 
will  send  my  people  to  work  my  part  of  the  mine,  this 
case  would  have  been  like  Jefferya  v.  Smith  (a)  in  that 
respect,  and  I  should  then  have  struggled  hard  to  have 
found  some  mode  of  relieving  the  Plaintiff;  but  I  am  of 
opinion,  that  no  case  has  been  made  for  such  relief.  Non- 
oo-operation,  which  leads  one  partner  to  act  upon  his 
own  responsibility  until  interfered  with,  is  not  a  ground 
for  appointing  a  receiver  of  the  property;  and  I  think 
that  this  is  not  a  case  in  which  I  should  struggle  to  get 
over  the  difficulty;  and  therefore  there  must  be  no  order 
on  this  motion. 
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T  a  settlement,  dated  the  14th  of  August,  1792,  and  pomnfAp- 


B 

made  one  month  after  the  marriage  of  John  Fry  and  Honnor  ^       chUdrtm 
Ws  wife,  John  Fry  covenanted  to  pay  to  the  trustees  there-  — ^&i«ra«rf 
of  a  sum  of  20002.,  to  be  held  by  them  upon  the  trusts  tum. 
(therein  declared)  of  a  sum  of  lOOOt,  which  was  covenant-  Under  a  power 
ed  to  be  paid  to  them  by  the  mother  of  his  wife,  and  oJ»ppomtoient 

y,  of  a  trust  fund 

which  were  as  follows:  "In  trust  to  pay  or  permit  the  pong  children, 

aaid  John  Fry  (the  husband),  and  his  assigns,  to  have,  re-  fonn,  the  share 

ceive,  and  take  the  dividends,  interest,  and  annual  pro-  ^^SeTwho 

duce  of  the  said  lOOOZ.,  for  and  during  the  term  of  his  na-  ^  '*'>^™  »* 

the  creation  of 

tural  life;  and  from  and  immediately  after  the  decease  of  the  power,  was 
the  said  John  Fry,  in  trust  to  pay  or  permit  and  suffer  tees,  upon  trust 
and  sufficiently  authorise  and  empower  the  said  Honnor  ^^  ^foj^Jfe*™^ 
Fry  his  wife,  and  her  assigns,  to  have,  receive,  and  take  wtiout  potcer 

<^  aniicipaHon, 
and,  after  her 
decease,  to  her  genenl  appointeea  by  deed  or  will,  and  in  de&alt,  to  her  execators  or  administrators. 

ffdd,  that  soch  an  appointment  was  not  void  as  fettering  the  property  beyond  the  legal  limits, 
Vot  that  the  restraint  upon  anticipation  might  be  rejected,  and  the  rest  of  the  appointment  sustained. 
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1853.        the  dividends,  interest,  and  annual  produce  of  the  said 
sum  of  1 OOOZ.  to  her  and  their  own  use,  for  and  during  the 
term  of  her  natural  life;  and  from  and  immediately  after 
the  decease  of  the  survivor  of  them,  the  said  John  Fry 
and  Honnor  his  wife,  then  in  trust  for  all  and  every 
the  child  or  children  of  the  body  of  the  said  John  Fry^ 
on  the  body  of  the  said  Honnor  his  wife  to  be  begotten, 
in  such  parts,  shares,  and  proportions,  and  in  such  sort, 
manner,  and  form,  and  with,  under,  and  subject  to  such 
powers,   provisoes,   conditions,   restrictions,  and    limita- 
tions (such  limitations  over  to  be  for  the  benefit  of  some 
or  one  of  such  child  or  children,)  as  the  said  John  Fry  and 
Honnor  his  wife  shall  jointly,  by  any  deed  or  deeds,  writ- 
ing or  writings,  to  be  by  them  sealed  and  delivered  in  the 
presence  of  two  or  more  credible  witnesses,  or  in  default 
of  such  joint  appointment  as  the  survivor  of  them  shall^ 
by  any  deed  or  deeds,  writing  or  writings,  to  be  by  him 
or  her  sealed  and  delivered  in  the  presence  of  two  or  more 
credible  witnesses,  or  by  his  or  her  last  will  and  testament^ 
to  be  by  him  or  her  signed,  sealed,  and  published  in  the  pre- 
sence of  the  like  fiumber  of  credible  witnesses,  direct,  limit, 
or  appoint ;  and  in  default  of  some  such  direction,  limita- 
tion, or  appointment,  and  as  to  such  part  or  parts  thereof 
whereof  no  such  direction,  limitation,  or  appointment  shall 
be  made,  then  in  trust  to  pay  or  transfer  the  said  sum 
of  lOOOZ.  unto  and  amongst  all  and  every  the  child  and 
children  of  the  body  of  the  said  John  Fry  on  the  body  of 
the  said  Honnor  his  wife  to  be  begotten,  equally  to  be 
divided  between  or  amongst  them  if  more  than  one,  share 
and  share  alike,  and  if  there  shall  be  but  one  such  child, 
then  to  such  one  child,  for  his,  her,  and  their  portion  and 
portions:  the  said  sum  of  lOOOZ.,  or  so  much  thereof  where- 
of no  such  direction,  limitation,  or  appointment  shall  be 
made  as  aforesaid,  and  the  parts  and  shares  thereof,  to  be 
transferred  or  paid  to  such  children  or  child  in  the  manner 
following,  that  is  to  say,  the  part  or  share,  parts  or  shares 
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of  such  of  them  as  shall  be  a  daughter  or  daughters,  shall  be  1853. 
transferred  or  paid  to  her  or  them  at  her  or  their  age  of 
tirenty-one  years,  or  day  or  days  of  maitiage,  which  shall 
first  happen ;  and  the  part  or  share,  parts  or  shares  of  such 
of  them  as  shall  be  a  son  or  sons,  shall  be  transferred  or  StatemenL 
paid  to  him  or  them  at  his  or  their  age  of  twenty-one  years, 
unless  such  time  or  respective  times  of  payment  shall  hap- 
pen in  the  lifetime  of  the  said  John  Fry  and  Honnor  his 
wife,  or  of  the  suryivor  of  them;  and  in  such  case  the 
part  or  share,  parts  or  shares  of  such  of  them  as,  being  a 
daughter  or  daughters  who  shall  have  attained  (during  the 
life  of  the  said  John  Fry  and  Honnor  his  wife,)  the  age 
of  twenty-one  years,  or  be  married,  or,  being  a  son  or  sons, 
shall  then  have  attained  that  age,  shall  become  a  vested 
interest  or  vested  interests  in  him,  her,  or  them  respec- 
tively, and  be  transmissible  to  his,  her,  or  their  executors, 
administrators,  or  assigns,  and  shall  be  transferred  or  paid 
immediately  after  the  decease  of  the  survivor  of  them,  the 
said  John  Fry  and  Honnor  his  wife ;  and  if  any  such 
child  or  children,  being  a  daughter  or  daughters,  shall 
Iiappen  to  depart  this  life  under  the  age  of  twenty-one 
years  and  unmarried,  or,  being  a  son  or  sons,  shall  depart 
this  life  under  the  said  age  of  twenty-one  years,  then 
the  part  or  share,  parts  or  shares  of  him,  her,  or  them  so 
dying  shall  go  and  be  paid  to  the  survivor  or  survivors  of 
them,  and  the  executors,  administrators,  or  assigns  of  such 
of  them  being  dead,  who,  being  a  daughter  or  daughters, 
shall  have  survived  the  said  John  Fry  and  Honnor  his  wife, 
and  have  lived  to  attain  the  age  of  twenty-one  years,  or  be 
married,  or,  being  a  son  or  sons,  shall  have  survived  the 
said  John  Fry  and  Honnor  his  wife,  and  have  lived  to  at- 
tsunthe  said  age  of  twenty-one  years,  at  such  time  or  times 
as  his,  her,  or  their  original  share  or  shares  shall  become 
payable  or  transferable,  or  as  soon  afterwards  as  circum- 
stances will  permit  And  it  is  the  true  intent  and  mean- 
ii^g  of  these  presents,  and  of  the  said  parties,  that  all  and 
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185a        every  the  shore  and  shares  so  directed  to  survive  and  ac- 
crue shall  from  time  to  time  survive  and  accrue,  together 
with  the  original  share  and  shares,  until  such  original 
share  and  shares  shall  hy  virtue  of  these  presents  become 
vested.  And  upon  this  further  trust,  that  the  said  Jasper 
Capper  and  William  Christopher  Hancock,  or  the  survivor 
of  them,  or  the  executors  or  administrators  of  such  survi- 
vor, shall  and  do  in  the  meantime,  afler  the  decease  of  the 
survivor  of  them  the  said  John  Fry  and  Honnor  his  wife, 
pay  and  apply  the  dividends^  interest,  and  annual  produce 
of  the  said  sum  of  10002.,  or  so  much  thereof  as  to  them  the 
said  Jasper  Capper  and  WxUiam  Christopher  Hancock^  or 
the  survivor  of  them,  or  the  executors,  administrators,  or 
assigns  of  such  survivor  shall  seem  proper,  for  and  towards 
the  maintenance  and  education  of  such  children  or  child, 
until  their  respective  shares,  or  his  or  her  share,  of  the 
principal  money  shall  become  payable,  in  proportion  to 
their  respective  shares  and  interests  therein.    And  in  case 
there  shall  be  no  child  of  the  body  of  the  said  John  Fry  on 
the  body  of  the  said  Honnor  his  wife  begotten,  or  there  be- 
ing such,  if  every  such  daughter  depart  this  life  under  the 
said  age  of  twenty-one  years  and  unmarried,  and  every 
such  son  shall  also  depart  this  life  imder  the  said  age  of 
twenty-one  years,  or  in  the  lifetime  of  the  said  John  Fry 
and  Honnor  his  wife,  or  either  of  them,  then  in  trust  to 
pay  or  transfer  the  said  sum  of  10002.,  and  the  securities 
and  funds  wherein  the  same  shall  be  then  invested,  to  the 
survivor  of  them  the  said  John  Fry  and  Honnor  his  wife, 
to  and  for  his  or  her  own  proper  use  and  benefit'" 

The  said  sum  of  20002.  was  afterwards  paid  to  the  trus- 
tees, and  invested  in  the  purchase  of  22302.  32.  10&  per 
cent  Reduced  Annuitiea 

John  Fry  died  in  1810,  and  no  joint  appointment  of  the 
said  20002.  or  any  part  thereof  was  ever  made  by  him 
and  his  wife. 
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His  widow,  the  said  Hormor  Fry,  received  the  divi- 
dends on  the  said  funds  up  to  the  time  of  her  decease. 

Hannar  Fry,  after  the  death  of  her  husband,  by  her 
vill  and  testament  in  writing,  dated  the  Ist  of  November, 
1845,   after  reciting  the  said  indenture,  and  that  there 
were  only  six  children  of  her  marriage  then  living,  her 
daughters  thereinafter  named,  continued  as  follows: — "  I 
do,  by  this  my  last  will  and  testament,  in  exercise  and 
execution  of  the  power  or  authority  to  me  in  this  behalf 
given  by  the  said  indenture  of  the  14th  of  August,  1792, 
and  of  every  other  power  or  authority  enabling  me  in  this 
behalf,  direct,  limit,  and  appoint,  that  the  said''  trustees  of 
the  settlement,  ''  and  the  survivor  of  them,  and  the  execu- 
tors and  administrators  of  such  survivor,  and  the  trustee 
or  trustees  for  the  time  being  of  the  said  22301  32.  10«. 
per  cent  Reduced  Annuities,  shall,  from  and  immediately 
after  my  decease,  stand  possessed  thereof,  and  of  the  stocks, 
funds,  monies,  or  securities  to  arise  therefrom,  or  in  which 
the  same  or  any  part  thereof  may  from  time  to  time  be 
invested,  and  the  interest,  dividends,  and  annual  produce 
to  arise  therefrom  respectively,  from  and  after  the  day  of 
my  decease,  upon  the  several  and  respective  trusts,  and 
for  the  intents  and  purposes  following;  that  is  to  say,  up- 
on trust  to  apportion  the  same  respectively  for  the  benefit, 
in  equal  shares,  of  such  of  my  before-na^ied  daughters, 
Bonnar  Frances  Fry^  Mary  Craig  Fry,  Arme  Jane  Fry^ 
and  Julia  Maria  Fry,  Hanrhah  Westcott  Prior,  and  FUen 
Cornelia  Neatherway,  who  shall  be  living  at  the  time  of 
my  decease,  such  respective  apportionments  to  be  trans- 
ferred and  paid  in  manner  hereinafter  provided.    And  I 
do  hereby  direct,  that  the  said"  trustees,  "  and  the  survi- 
vor of  them,  and  the  executors  and  administrators  of  such 
survivor,  and  the  trustees  or  trustee  for  the  time  being  of 
the  said  trust  funds  and  monies  shall  stand  possessed  of 
the  respective  shares  of  the  said  last-mentioned  trust  funds 
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1853.  And  monies,  and  of  the  dividends,  interest,  and  annual 
produce  thereof,  which  shall  be  apportioned  to  my  before- 
named  daughters  Hannah  WestcoU  Prior  and  HBen  Cor- 
ndia  NeaAerwayj  upon  trust,  during  the  joint  lives  of  mj 
said  daughters  respectively  and  their  respective  husbands, 
and  if  my  said  daughters  respectively  shall  survive  their 
respective  husbands,  then  during  the  respective  lives  of 
my  said  daughters,  to  pay  to  them,  my  said  daughters  re- 
spectively, or  to  such  person  or  persons  as  they  respective- 
ly, whether  covert  or  widows,  shall  from  time  to  time  in 
that  behalf,  hit  not  by  VHiy  of  a/ntidpation,  appoint  in  writ- 
ing under  their  respective  hands,  the  interest,  dividends, 
and  annual  produce  of  their  respective  shares  of  the  said 
trust  funds  and  monies,  for  their  respective  sole  and  sepa- 
rate use  and  benefit,  exclusively  of  their  respective  hus- 
bands, and  without  being  liable  to  the  debts,  control,  or 
engagements  of  any  of  their  husbands  or  husband  respect- 
ively, the  respective  receipt  or  receipts  of  my  said  daugh- 
ters respectively,  whether  covert  or  widows,  for  the  same, 
or,  as  to  the  part  or  parts  thereof  respectively  appointed  as 
aforesaid,  of  the  respective  appointee  or  appointees  there- 
of, to  be  alone  a  valid  discharge  or  valid  discharges  for 
the  sum  or  sums  therein  respectively  acknowledged  to  be 
received"  And  after  the  decease  of  the  daughters  respect- 
ively, the  will  declared  the  trusts  of  their  respective  shares 
to  be  for  their  respective  appointees  by  deed  or  will,  and 
in  default  for  their  executors  or  administrators  respect- 
ively. 

Honnor  Fry,  the  testatrix,  died  on  the  3rd  of  January, 
1853. 

There  were  several  questions  submitted  in  a  special  case 
to  the  Court;  of  which  one  was,  whether  the  appointment 
by  the  will  for  the  benefit  of  the  married  daughters  of  the 
testatrix  was  valid. 
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Mi.  WiOcock,  Q.  C,  and  Mr.  Wodehouse  for  the  Plain- 
tUb,  the  suryiTing  daughters  of  the  testatrix.  ^~fI7 

9. 
CikPPSR. 

Mr.  Danid^  Q.  C,  and  Mr.  Surrage  for  some  of  the  De-        

fendants.  ^"'*'- 

Mr.  E.  F.  Smiihy  for  the  assignees  in  bankruptcy  of  the 
husband  of  Hannah  WestcoU  Prior^  argued,  that  the  re- 
straint upon  anticipation  of  the  daughters'  life  interests 
irould  have  infringed  the  rule  against  perpetuities,  if  in- 
serted in  the  settlement,  and  that  it  therefore  rendered 
the  appointment  for  them  void. 

Mr.  Smale  for  other  parties. 
Mr.  WiUcack  in  reply. 


Vioe-Chahcellob  Sib  W.  Page  Wood: — 

In  this  case,  there  has  been  an  appointment  for  the  be-      Judgmau. 

nefit  of  married  women,  for  their  separate  use,  with  a 

clause  restraining  them  from  anticipatioh ;  and  this  is 

said  not  to  be  authorised  by  the  power,  because,  although 

the  appointor  might  have  limited  a  share  in  the  fund  for 

life  to  a  daughter  who  was  unborn  at  the  creation  of  the 

power,  inasmuch  as  such  daughter,  together  with  those 

entitled  to  the  fund  subject  to  her  life  interest,  might  at 

any  time  dispose  of  it;   yet,  by  an  appointment  in  this 

manner  to  a  married  daughter,  she  is  restricted,  probably 

during  her  whole  life,  from  disposing  of  the  fund,  and  it 

18  therefore  tied  up  for  a  period  which  infringes  the  rule 

Against  perpetuities;  and  it  is  said,  that  the  appointment 

is  consequently  void. 

I  should  feel  difficulty  in  deciding  this  question  adverse- 
ly to  the  appointment,  looking  to  the  decision  in  Thorn- 
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1863.        ton  V.  Bright  (a) ;  for,  in  that  case,  although  this  particu- 
lar point  does  not  seem  to  have  been  argued,  there  was 
precisely  the  same  limitation  made  by  a  will  in  execution 
of  a  power  in  fayour  of  a  married  woman  who  was  iin- 
"^^'***^"     bom  at  the  time  of  the  creation  of  the  power;   and  the 
appointment  was  decided  by  Lord  Chancellor  CoUenham 
to  be  a  valid  exercise  of  the^power.    Therefore,  indepen- 
dently of  principle,  it  would  be  difficult  for  me,   after 
that  decision,  to  hold  this  appointment  to  be  bad.     But, 
upon  principle,  I  think  that  Mr.  WiUcock  has  given  the 
proper  answer  to  the  objection.    In  the  case  of  an  ap- 
pointment under  a  power,  the  Court  looks  to  the  scope  and 
intent  of  the  power;  and,  in  appointments  by  will  (J)  of 
real  estate  (c),  has,  by  the  doctrine  of  cy  prfes,  given  jsffect 
to  them  against  the  very  words  of  the  instrument,  and  has 
enabled  grandchildren,  who  were  not  objects  of  the  power, 
to  take  under  a  limitation  to  a  child  for  life,  with  remain- 
der to  the  children  of  such  child,  by  treating  the  first  taker 
as  a  tenant  in  tail;  and  because  the  words  of  the  appoint- 
ment would  otherwise  have  been  whoUy  inoperative,  the 
Court  has  thus  given  efiect  to  it  in  the  mode  in  which 
it  can  take  effect  legally  (d).     Therefore,    in  an  instru- 
ment made  in  execution  of  a  power  of  appointing  among 
children  only,  if  the  Court  finds  an  appointment  of  a 
share  to  one  child,  with  a  direction  that  such  share  shall 
be  dealt  with  in  this  way,  the  Court  may  reject  that  part 
of  the  limitation  which  exceeds  the  legal  limits.     Ac- 
cording to  Bray  v.  Hammerdey  (e),  this  is  in  other  re- 
spects a  good  appointment  to  the  children  who  are  objects 
of  the  power  (/) ;  but  if  the  restriction  be  not  rejected,  it 

(a)  2  My.  &  Or.  230,  nom.  Bray  v.  Bree,  2  C.  &  F.  453. 

(b)  BrudmeU  v.  JEhceSy  1  East^         (/)  The  Yice-Chancellor  had 
451.  decided  this  upon  the  other  objeo- 

(c)  Not  of  personalty :  EotU'  tions  to  the  appointment^  by  i^ 
ledge  v.  Dorril,  2  Yes.  jun.  364.  ferring  also  to  the  anthorities  of 

(d)  PiU  V.  Jackson^  2  Bro.  C.  BoyU  v.  The  Bishop  of  Feterbo- 
C  51.  roiiffh,  1  Ve8.jnn.  209;  and  Bttteh- 

(«)  3  Sim.  513 ;  affd.  in  D.  P.     er  v.  Butcher,  1  V.  &  B.  79. 
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IS  said  that  it  will  make  the  whole  void.  Bather  than  1853. 
decide  that,  the  Coiurt  will  reject  the  limitation,  and  thus 
leaye  the  rest  of  the  appointment  valid.  In  the  words  of 
Itori  Mansfiddy  in  Chapman  v.  Brown  (a),  "Where  there 
is  a  limitation  for  life  to  a  person  unborn,  with  remainder  J^^dgment. 
in  tail  to  the  first  and  other  sons,  as  they  cannot  take  as 
purchasers  but  may  as  heirs  of  the  body,  and  as  the  estate 
is  clearly  intended  to  go  in  a  course  of  descent,  it  shall  be 
construed  an  estate  tail  in  the  person  to  whom  it  is  given 
for  life."  And  by  analogy  to  this  cy  prfes  doctrine,  al- 
though  the  donee  of  the  power  cannot  appoint  to  grand- 
children nor  to  persons  unborn  in  the  manner  in  which  he 
has  attempted  to  limit  the  property,  yet  the  Court  will 
90  modify  the  limitation  as  to  make  it  effective  in  the 
manner  in  which  it  may  take  effect  according  to  the  power. 
The  argument  on  this  point,  in  Thornton  v.  Bright (b),  sug- 
gests the  decision  to  which  the  Court  would  probably  come, 
that,  if  necessary,  the  Court  would  reject  this  limitation, 
and  treat  the  appointment  as  being  a  settlement  for  the 
benefit  of  the  daughter,  without  the  restraint  upon  antici- 
pation. The  point  is  ingenious,  and  would  deserve,  per- 
^ps,  more  consideration  if  it  were  open  to  me.  However, 
if  Hiomton  v.  Bright  (6)  had  not  decided  the  question,  I 
think  that  I  should  have  come  to  the  same  conclusion 
independently  of  that  authority. 

There  must,  therefore,  be  a  declaration,  that  the  will 
otHonnor  Fry  is  a  valid  execution  of  the  power  of  ap- 
pointment. 

(a)  3  Borr.  1626,  cited  2  Sugd.  Fow.,  7th  edit,  p.  59. 
(b)  2  My.  &  Or.  230. 
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I^  ig^^  NEATHERWAY  t;.  FRY. 

wm-Qm-  John  FR  F,  by  his  will,  dated  the  26th  of  August,  1803, 

Paw!^oT  appointed  his  wife  Honnor  executrix,  and  Booth  Hancock 

Appouununt  and  John  Capper,  or  the  survivor  or  survivors  of  them, 

fuji  aooemed  by 

nbttuyiumaty  executors  of  that  his  will ;  and  after  appointing  them  guar- 

*!!L_  dians  of  his  children,  he  confirmed  the  settlement  of  a  sum 

Bequestofren-  of  stock  made  on  his  marriage  with  his  said  wife:  and  af- 

dne  in  tnut,  •  ^    ^  ^  '  ^ 

after  the  death  ter  giving  certain  specific  and  pecuniary  legacies  to  his 

ofthetcitator'f         .  -      .^  ,  ^li     ,    ^  tt        i*  i  /• 

wife,  to  be  di-  said  wife,  and  to  Alfred  Augustus  Fry,  his  son  by  a  former 

1^  hk^drcn  niarriage,  the  testator  disposed  of  the  residue  of  his  estate 

^^^f^A*  "^  *^^  following  words: — "I  give  and  bequeath  all  the 

living,  in  such  rest  and  residue  of  my  effects  not  already  especially  given 

•uch^por-  ^^^  bequeathed  to  my  said  executrix  Honnor  and  my 

tions  as  the  tea- 
tator^s  wife 


said  executors  Booth  Hancock  and  John  Capper,  or  so  many 
ahouid  by  will     of  the  three  as  shall  survive  me,  in  trust  for  the  following 
ed  that  the        cspecial  purpose,  that  is,  that  when  all  the  previous  be- 
to^.  shoSd       quests  and  purposes  of  this  will  shall  be  completely  fill- 
et be  lew  than  filled,  the  remaining  sum  of  money  shall  be,  by  my  said 
the  other  chil-     trustees  or  the  survivor  or  survivors  of  them,  invested  in 
defeult^of  ap^     such  way  as  to  them  shall  seem  most  beneficial,  and  the 
be^Wided  *°     interest  and  income  thereof  shall  be  paid  as  it  arises  to 
equally  among    my  said  wife  Honnor,  for  the  maintenance,  support,  and 
children  living    education  of  all  our  children,  during  the  term  of  my  said 
dlX fading  '^^'^  natural  life;  and  the  principal  thereof  shall  be  di- 
his  laid  ion^.    yided,  at  her  death,  amongst  all  my  children,  including 
any  child  should  my  SOU  Alfred  Augustus  aforesaid,  if  then,  alive,  and  also 
piwnouily  to      including,  if  then  alive,  our  daughters  Honnor  Frances, 
S*to^^^*  ^^^^*^  Tfe^fcott,  Mary  Craig,  Anne  Jane,  Julia  Maria, 
leaving  chil-      and  SusanTioh  Hancock,  together  with  any  other  child 

dren,  such  chil- 
dren to  have 

the  ^  share"  of  their  late  parent.  And  if  all  the  testator's  children  should  die  under  age,  and  with- 
out leaving  children,  gift  over.  The  wife  appointed  the  fund  by  will  amongst  all  the  children  who 
should  be  living  at  her  death.  A,  died  in  her  lifetime,  leaving  children: — Held^  that  the  power 
was  well  exercised  in  fiivour  of  the  surviving  children  of  the  testator,  and  that  the  clause  commenc- 
ing **  moreover**  did  not  apply  to  the  preceding  limitation,  but  only  to  the  gift  in  de&ult;  and  tbere- 
ftre  A.*s  children  were  properly  excluded.   Foa  t.  Grtigg,  2  Sugd.  Pow.,  App.,  Na  2S,  distinguished. 
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and  aD  such  ckfldren  as  may  be  hereafter  bom  of  my  said  i863. 
wife  Hotmar  before  my  death,  if  then  alive,  or  any  child 
or  children  that  may  be  bom  of  my  said  wife  Hannor 
within  nine  calendar  months  next  succeeding  the  day  of 
my  decease,  in  such  manner  and  in  such  proportions  as  o*"***"*^ 
my  said  wife  Honnor  may  by  will  direct;  provided  only, 
that  the  share  or  part  assigned  to  my  said  son  Alfred  Avr 
guttm  shall  not  be  smaller  or  less  than  the  share  or  part 
assigned  to  any  one  of  my  said  wife  Honnar's  own  chil- 
dren; and  that  if  my  said  wife  Honnor  shall  neglect  or 
omit  to  make  any  such  appropriation  thereof,  then  and  in 
that  case  it  shall  be  divided  equally,  share  and  share  alike, 
amongst  all  my  children  living  at  the  time  of  my  said  wife 
Honnor's  decease,  including  my  said  son  Alfred  Augustus^ 
if  then  alive.  Moreavery  my  mind  and  wili  is,  that  if  any 
Md  or  children  Aould  happen  to  die  prenuyudy  to  the  death 
of  my  said  wtfe  Honnor,  btU  hainng  been  married  and  lean- 
ing  a  Mid  or  children  iseue  of  such  marriagCj  then  such 
AUd  or  children  ihaU  have  and  enjoy  the  part  or  share, 
parts  or  shares,  reepecHveiy  of  their  late  parent  so  dying 
hefore  the  death  of  my  said  wife  Honnor.  And  further,  I 
do  will  and  direct,  that,  should  aU  my  children  die  under 
^,  and  without  having  been  married,  or  without  having 
had  children  who  shall  have  survived  them,  and  neither 
I  nor  any  of  my  children  should  leave  a  posthumous  child 
'lawfully  b^otten  in  wedlock,  then  and  in  that  case  that 
&U  the  clauses  in  this  my  last  will  and  testament,  intended 
for  the  benefit  of  any  such  child  or  children,  shall  be  con- 
strued for  the  sole  use  and  benefit  of  my  wife  Honnor 
aforesaid."      ' 

John  Fry  died  in  J  810,  and  Honnor  Fry,  Booth  Han- 
^^  and  John  Capper  proved  the  will  on  the  3rd  of  No- 
vember, 1810. 

•Honnor  Fry  made  her  will,  dated  the  1st  of  November, 

V^I^I.  0  E.K.W. 
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1863.  1845,  and  thereby,  after  reciting  the  said  will  of  John 
Fry,  and  that  there  were  then  living  the  said  Alfred 
Augustus  Fry,  and  also  six  children  of  her  marriage  with 
her  said  husband,  namely,  Honnor  Frances  Fry,  Mary 
Craig  Fry,  Anne  Jane  Fry,  Julia  Maria  Fry,  Hannah 
Westcott  the  wife  of  Henry  Prior,  and  EUen  Gomdia  the 
wife  of  James  Neaiherway;  Susannah  Hancode,  another 
of  such  children,  and  late  the  wife  of  Thomas  DuthoU, 
having  some  time  since  died;  and  that  the  balance  re- 
maining in  the  hands  of  herself  and  her  co-executors  of 
the  monies  which  arose  from  the  residue  of  her  said  hus- 
band's personal  effects,  leases,  and  real  estates,  were  then 
invested  in  the  names  of  herself  and  her  co-executors, 
partly  in  SL  10s.  per  Gent.  Reduced  Bank  Annuities  and 
partly  in  New  32.  lOs.  per  Cent  Bank  Annuities;  and 
that,  upon  the  marriage  of  her  said  daughter  Hannah 
WestcoU  Prior,  part  of  the  said  stock  was  sold,  ^^^  ^^^ 
proceeds  thereof,  amounting  to  the  sum  of  1002.  sterling 
were  paid  to  her  said  daughter  or  to  the  said  Henry  Prior 
her  husband,  in  her  right;  and  that  the  said  Booth  Han- 
cock and  John  Capper  were  both  of  them  dead,  and  the 
sum  of  44152.,  82.  iOs.  per  Cent  Reduced  Bank  Annuities, 
and  the  sum  of  7562.,  New  32. 10s.  per  Cent  Bank  Annui- 
ties were  then  standing  in  the  names  of  the  said  John 
Capper,  Booth  Hancock,  and  of  the  testatrix,  in  the  proper 
books  kept  at  the  Bank  of  England  for  the  transfer  of  such 
annuities;  the  testatrix  continued: — "Now,  in  exercise  and 
execution  of  the  power  or  authority  to  me  in  this  behalf 
given  by  the  before-mentioned  will  of  my  deceased  husband, 
and  of  all  other  powers  and  authorities  in  anywise  enabling 
me  in  this  behalf,  I  do  by  this  my  will  direct  and  appoint 
that  my  executors  hereinafter  named,  and  the  survivor  of 
them,  his  executors  and  administrators,  and  the  trustees 
or  trustee  for  the  time  being  of  the  said  441 52.,  32. 1 0^.  per 
Cent  Reduced  Bank  Annuities,  and  7562.,  New  32. 10&  per 
Cent  Bank  Annuities,  shall,  from  and  immediately  after 


Siatemeni. 
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my  decease,  stand  possessed  of  the  said  annuities  respec-        1853. 
tivelj,  and  the  dividends,  interest,  and  annual  produce 
thereof  respectirely.  Upon  the  trusts  and  for  the  intents 
and  purposes  folloinng,  that  is  to  say, — ^In  case  my  said 
daughter  Hannah  WestcoU  Prior  shall  be  living  at  the 
time  of  my  decease.  Upon  trust  to  apportion  for  the  use 
and  benefit  of  each  and  every  of  such  of  them  the  said 
Aljred  Augustus  Fry,  the  son  of  my  late  husband,  and  my 
before  named  daughters,  Bonnor  Frances^  Mary  Craig, 
Anne  JaftSj  Julia  Marioy  and  Ellen  Cornelia^  as  shall  be 
living  at  the  time  of  my  decease,  so  much  of  the  said 
4415L,  3LlOs.  per  Cent  Reduced  Bank  Annuities  as  at  the 
medium  price  of  such  annuities  on  the  public  transfer  day 
thereof  as  shall  next  happen  after  the  day  of  my  decease, 
shall  be  equal  in  value  to  the  sum  of  100/.  sterling;  and  as 
to  the  residue  of  the  said  44152.,  3Z.  10&  per  Cent  Reduced 
Bank  Annuities,  and  as  to  the  said  sum  of  7562.,  New 
3/.  lOs.  per  Cent  Bank  Annidties,  and  the  interest,  divi- 
dends, and  annual  produce  to  arise  from  the  said  annuities 
respectively,  from  and  after  the  day  of  my  death.  Upon 
trust  to  apportion  the  same  respectively  in  equal  shares 
for  the  benefit  of  such  one  or  more  of  the  said  Alfred  Au- 
gustus Fry  and  my  five  lastly  before  named  daughters 
and  my  said  daughter  Hannah  Westcott  Prior  as  shall  be 
living  at  the  time  of  my  decease,  such  respective  appor- 
tionments of  the  before-mentioned  annuities,  dividends, 
interest,  and  annual  produce,  to  be  transferred  and  paid 
in  manner  hereinafter  provided     But  in  case  my  said 
daughter  Hannah  Westcott  Prior  should  be  dead  at  the 
time  of  my  decease,  then  upon  trust  to  apportion  the 
said  4415!.,  32.  lOs.  per  Cent  Reduced  Annuities,  and 
7562.,  New  32.  10&  per  Cent.  Bank  Annuities,  and  the  di- 
vidends, interest,  and  annual  produce  thereof  respectively 
to  arise  from  and  after  my  decease,  for  the  benefit,  in 
equal  shares,  of  such  one  or  more  of  them  the  said 

o2 
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1853.        Alfred  August/M  Fry  and  my  said  other  daughters  as 
Nbathbrwat  ^^  *^®^  ^®  livijigj  such  respective  appointments  to  be 
«-  transferred  and  paid  in  manner  hereinafter  provided.'' 

And  the  testatrix,  by  her  will  and  by  a  codicil  thereto, 
bearing  date  the  2nd  of  July,  1846,  appointed  Jasper 
Capper^  Comdius  Fry,  and  the  said  Mary  Craig  Fry,  her 
executors  and  executrix. 

Honnar  Fry,  the  testatrix,  died  on  the  3rd  of  January, 
185.3;  and  her  will,  and  the  said  codicil,  and  one  other 
codicil  not  affecting  the  said  fund,  were  proved  by  the 
executors  and  executrix  thereof  on  the  1st  of  February, 
1853. 

Alfred  Augustus  Fry  survived  his  father,  the  testator 
John  Fry,  and  died  on  the  10th  of  January,  1852,  in  the 
lifetime  of  the  said  Honnar  Fry,  leaving  eight  children. 

There  had  been  altogether  ten  children  of  the  marriage 
of  the  said  John  Fry  with  his  wife  the  said  Honnor  Fry, 
five  of  whom  were  still  living. 

Two  of  these  ten  children  died  in  the  lifetime  of  their 
father,  one  other  daughter  survived  her  father,  and  died 
on  the  17th  of  June,  1838,  without  having  ever  had  any 
child ;  and  another  son  survived  his  father,  and  died  on  the 
28th  of  May,  1836,  without  ever  having  bad  any  child. 

The  remaining  child  was  the  said  Ellen  Cornelia  Neather- 
way,  who  survived  her  father,  and  died  in  the  lifetime  of 
her  mother,  the  said  Hon/nor  Fry,  on  the  10th  of  February, 
1849,  leaving  seven  children. 

The  several  parties  concurred  in  submitting  these  facts 
to  the  Court  in  a  special  case,  asking  for  the  decision  of 
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the  Court  upon  the  ([aeBtlons: — ^Firat^  whether  or  not  the        1868. 
said  will  of  the  said  Honnor  Fry  was  to  any  and  what  ex-  niathhiwav 
tent  a  valid  execution  of  the  power  of  appointment  given  «j^ 

to  her  hj  the  said  will  of  the  said  John  Fry;  and  whether 
the  appointment  made  by  her  was  to  any  and  what  extent 
affected  by  the  subsequent  death  in  her  lifetime  of  her 
daughter  and  of  Alfred  Augustus  Fry,  or  of  either  of  thenu 
Second,  whether  or  not,  having  regard  to  the  events  that  had 
happened,  the  children  of  the  said  EUen  Comdia  NeaUier- 
way,  or  any  or  either  and  which  of  them,  did,  by  virtue  of 
the  said  will  of  the  said  John  Fry  and  of  the  said  testa* 
mentary  appointment  of  the  said  Honnor  Fry,  or  either  of 
them,  take  any  and  what  interest  in  the  residuary  estate 
of  the  said  testator  John  Fry;  and  what  part  or  share,  if 
any,  was  payable  to  eadi  of  them  out  of  the  same.    Third, 
whether  or  not,  having  regard  to  the  events  which  had 
happened,  the  children  of  the  said  Ayired  Augustus  Fry, 
deceased,  took  any  and  what  interest  in  the  same  residu- 
ary estate,  and  what  part  or  share  thereof,  if  any,  was 
then  payable  to  each  of  them.   And,  fourth,  whether  or 
not,  having  regard  to  the  events  that  had  happened,  the 
Defendants,  the  children  of  the  said  John  Fry  and  Honnor 
his  wife,  who  alone  survived  the  said  Honnor  Fry,  did,  by 
virtue  of  the  said  will  of  the  said  John  Fry  and  of  the  said 
testamentary  appointment  of  the  said  Honnor  Fry,  or  of 
dther  of  them,  take  any  and  what  interest  in  the  said  resi- 
duary estate,  and  what  part  or  share,  if  any,  was  payable 
to  each  of  them  out  of  the  same  sum. 


Mr.  Smale,  for  the  Plaintiffs,  the  children  of  EUen  Cor-     Argument 
wrfia  Neatherway. 

Mr.  Russell,  Q.  C,  and  Mr.  Fooks,  for  the  children  of 
Alfred  Augustus  Fry. 


ArgumenL 
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I8fia  Prom  the  will  of  John  Fry,  it  is  clear  that  Hofmor  Fry, 

if  she  appointed  by  will,  must  have  done  so  in  fayooTy  not 
only  of  the  children  living  at  her  death,  but  of  those  who 
were  then  dead  leaving  issue,  or  she  should  have  left  the 
gift,  in  default  of  appointment,  to  take  effect.  This  is  the 
necessary  effect  of  the  clause:  Moreover,  if  any  child  die 
previously  to  my  said  wife,  leaving  a  child  or  children, 
then  such  child  or  children  shall  have  the  part  or  share  of 
their  late  parent.  A  child  so  dying  could  not  have  a 
share,  properly  so  called;  because,  by  the  terms  of  the  pre- 
ceding clauses,  only  the  children  who  survived  were  to 
take  shares,  and  therefore  the  word  '*  share''  in  that  clause 
must  mean  the  share  which  such  child  would  have  taken 
if  he  had  survived.  There  should  have  been,  therefore,  an 
absolute  appointment  of  his  share  to  il^d;  and  then  this 
clause  would  have  operated  to  carry  the  appointed  fund  to 
his  children  upon  his  death  in  Honnor's  lifetime.  [The 
Vicb-Chancellor. — Had  she  not  a  right,  according  to 
Boyle  V.  2%e  Bishop  of  Peterborough  (a),  to  appoint  to 
those  objects  of  the  power  only  who  should  be  living  at 
her  death?]  No;  because  by  the  operation  of  this  clause, 
"  moreover,"  &c.,  whether  there  were  an  appointment  or 
not,  children  of  a  pre-deceased  child  were  to  be  substitut- 
ed for  him.  The  gift  over  confirms  this  construction,  be- 
cause it  is  only  in  case  neither  the  testator  nor  any  of  his 
children  should  leave  children,  that  the  fund  is  given  over; 
and  consequently,  if  the  ''moreover,  &c."  clause  does  not  re- 
fer to  the  case  of  an  appointment,  then,  if  all  the  children 
had  died  in  the  lifetime  of  the  wife,  after  the  date  of  her 
will,  and  some  or  one  of  them  had  left  issue,  the  gift  over 
would  not  have  taken  effect  [The  Vice-Chancbllor. — 
How  could  an  appointment  be  made  to  any  child  who 
died  in  the  lifetime  of  the  wife?]  No  effective  appoint- 
ment could  be  made;  but  there  might  have  been  an  ap- 

(a)l  Ve8.juii.298. 
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propriation  of  the  "  share"  of  such  child  on  which  this        1853. 
daose  could  operate  for  the  henefit  of  his  issue,  or  a  direc-   nbatmrwat 
tion  in  the  appointment,  that,  in  the  event  of  the  death  of         J'- 

any  child,  his  children  should  stand  in  his  place.     [The         

Yicb-Chancsllob. — There  is  no  power  of  appointing  to 
grandchildren.]     The  will  creating  the  power  authorises 
an  appointment  to  a  child,  or,  if  he  should  die  in  the  wife's 
lifetime,  to  his  children;  or  else  it  substitutes  grandchildren ' 
for  children  in  that  particular  event  which  has  happened  in 
the  case  of  ^^ed    [The  Vicb-Chancellob. — ^May  not  the 
last  clause  he  read — ^if  all  the  children  die  without  leav- 
ing issue,  then,  if  the  wife  had  made  any  appointment, 
that  it  should  be  devested;  if  not,  that  in  either  case  the 
residue  should  belong  to  the  wife?]     No  doubt;  but  that 
would  be  applying  that  clause  both  to  the  case  of  an  ap- 
pointment and  to  the  gift  in  default,  which  is  the  construc- 
tion that  should  be  put  also  upon  the  clause  commencing 
"moreover,"  &c    In  Fox  v.  Oregff(a),  the  testator  gave  to 
his  wife  a  power  of  appointment  among  certain  of  his  cou- 
sins,  "  in  such  shares  and  proportions,  manner,  and  form 
as"  she  should  direct,  and  in  default  among  them  equally; 
and  provided  that  the  children  of  such  of  them  as  were  then 
dead,  or  as  should  die  in  his  wife's  lifetime,  should  ''stand 
in  the  place  of  their  deceased  parent  or  parents,"  and  be 
entitled  to  such  interest  as  the  parents  would  have  taken 
if  they  had  survived  his  wife,  and  the  wife  appointed  a 
sluUing  to  the  issue  of  one  who  died  in  her  life :  and  it  was 
held  that  the  proviso  applied  to  the  appointment,  and  not 
only  to  the  gift  in  default ;  and  that  the  appointment  of  one 
shilling  was  bad,  because  illusory.  The  case  is  commented 
npon,  2  Sugden  on  Powers,  220, 279,  Ive  Y.K%nff(b),  Butcher 
^'  BtOcher  (c).    Moreover,  it  was  a  paramount  intention  of 
the  testator  John  Fry  to  make  a  provision  for  Alfred  and 
his  family. 

(a)  Sugd.  Pow.,  App,  No.  23.      (6)  16  Jur.  489.       (c)  1  V.  &  B.  79. 
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V, 

Fry. 


1863.  Mr.  S.  F.  Smith  for  the  assignees  in  bankruptcy  of  the 

Njiathbbway  tiwband  of  one  of  the  soryiying  children. — ^The  power  is 
created  by  a  will  which  manifests  an  intention  that  their 
children  should  stand  in  the  place  of  objects  of  the  power 
who  might  die  leaving  children  in  the  lifetime  of  the  wife; 
that  paramount  intention  must  control  the  power;  and 
therefore  an  i^pointment  to  the  surviving  objects,  exclud- 
ing such  children  of  one  deceased,  is  void:  Wnm  y.  Fm- 
vrick{a). 


ArgumifU, 


Mr.  WiUcocky  Q.  C,  and  Mr.  Wodehouse,  for  the  surviv- 
ing children,  contended,  that  the  power  was  well  exercised 
They  distinguished  this  case  from  Fox  v.  Oreyg  (b) ;  and 
cited  Boyle  v.  The  Bishop  o/Peterborough{c),  Bray  v.  Hamr 
mer8ley(d)y  and  Bray  v.  Bree(e). 

Mr.  Ruesell,  Q.  C,  in  reply. 


Judgnietu.     Vicb-Chancellob  Sib  W.  Paob  Wood:— 

Upon  the  construction  of  this  will  it  is  said,  that  the 
same  point  arises  which  was  decided  in  Bray  y.Hammers- 
ley{d),  and  Bray  v.  Bree(e);  and  that  it  is  concluded  by 
that  case,  and  by  the  case  of  Boyle  v.  The  BiAop  of  Peter- 
borough(c).  But,  I  think,  that  the  point  hardly  arises  here, 
because  the  testator  has  by  his  will  expressly  provided 
that  which  the  law  provided  in  those  cases.  The  testator 
in  this  case  has  expressly  said,  that  the  provision  for  Al- 
fred, who  was  a  child  of  his  first  marriage,  and  for  the 
children  of  his  second  marriage  is  only  to  take  effect  in 
favour  of  those  children  who  may  be  living  at  the  death  of 
the  testator's  wife,  in  such  manner  and  in  such  proportions 


(a)  11  Beav.  438. 

(b)  Sugd.  Pow.,  App.,  No.  23. 

(c)  1  Ves.  jun.  299. 


(cO  3  Sim.  513. 
(e)  2  C.  &  F.  463. 
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as  the  wife  should  by  will  direct^  provided  only  that  the       186a 
share  or  part  assigned  to  Alfred  AuguOua  Fry  should  not  neatherwat 
be  smaller  than  the  share  or  part  assigned  to  any  one  of  his         ^^ 

said  wife  Eonnor's  own  diildren.    If  the  will  had  stopped         

there,  it  is  perfectly  clear  that  ifAlfredhaA  died  in  the       ***V'"**'- 
lifetime  of  the  wife,  he  would  have  taken  no  share  whatever 
in  the  fiind.    The  question  in  that  case  would  never  have 
arisen.    He  would  have  been  ezduded,  and  the  question 
of  his  share  being  smaller  could  not  have  occurred.    This 
makes  me  remark  at  once,  with  reference  to  the  argument 
that  the  clause  comm^icing  "  moreover"  &c.  should  be  con* 
strued  as  referring  to  the  appointment,  and  also  to  the 
gift  in  default,  that,  except  for  that  clause,  the  wife  was 
bound  in  any  appointment  which  she  might  make  to 
exclude  Alfred  altogether.     The  will  proceeds,  ''if  my 
said  wife  Hannor  shall  neglect  or  omit  to  make  any  such 
iqppiopriation  thereof,"  which  was  to  be  among  the  surviv-^ 
ing  children  only,  "then  and  in  that  case  it  shall  be  di- 
vided equally,  share  and  share  alike,  amongst  all  my  chil- 
dren living  at  the  time  of  my  said  wife  Eonnor's  decease, 
including  my  said  son  Alfred  Augustus^  if  then  alive." 
So  again,  if  she  makes  an  appropriation,  it  is  to  be  only 
among  the  children  then  living;  and  in  default  of  appoint- 
ment the  fund  is  to  be  divided  equally  among  the  children 
who  may  be  alive  at  her  death. 

Then  comes  the  clause  upon  which  the  question  must 
wholly  turn:  ''Moreover,  my  mind  and  will  is,  that,  if  any 
child  or  children  should  happen  to  die  previously  to  the 
death  of  my  said  wife  Hofmor,  but  having  been  married  and 
leaving  a  child  or  children,  issue  of  such  marriage,  then  such 
child  or  children  shall  have  and  enjoy  the  part  or  share, 
parts  or  shares  respectively  of  their  late  parent  so  dying  be- 
fore the  death  of  my  said  wife  Eownor."  Mr.  Russdl  says, 
that  this  clause  must  apply  as  well  to  the  case  of  an  ap- 
pointment being  made  of  any  share,  as  to  the  case  of  no  ap- 
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1853.        propriation  or  appointment  being  made,  and  there  being  a 
division  among  all  the  children  living  at  the  death  of  the 
wife,  including  the  testator's  son  by  his  former  marriage. 
The  argument  depends  merely  upon  the  use  of  the  word 
Judgment     u  gh^re/'  and  there  is  this  advantage  in  favour  of  the  ar- 
gument, that  otherwise  you  must  give  to  the  word  '*  share" 
a  sense  which  is  not  its  strict  literal  construction.    It 
cannot,  in  truth,  mean  the  share  of  any  child  who  died  in 
the  lifetime  of  the  wife,  because  only  the  children  who 
survived  her  were  to  take  any  share  at  alL     But  I  think 
that  is  not  an  uncommon  error  in  wills,  and  the  meaning 
is  perfectly  intelligible.   The  testator  says,  "  first  I  declare 
that  all  my  children  who  survive  my  wife  shall   take 
shares;  but  I  recollect  that  some  of  them  may  not  survive 
her,  and  then  I  say,  that  if  any  die  in  her  lifetime  his 
children  shall  take  his  share.''    The  correct  expression 
would  have  been,  ^'  the  share  which  he  would  have  taken 
if  he  had  survived."    There  is  no  difficulty  in  luiderstand- 
ing  the  word  "  share"  in  that  sense     If  you  carry  it  fur- 
ther, and  say  that  it  is  to  be  referred  also  to  the  benefit  of 
an  appointment,  and  that  the  children  of  any  predeceased 
child  shall  take  the  share  which  his  parent  would  have 
taken  by  appointment,  that  would  involve  a  great  diffi- 
culty; because  what  share  was  likely  to  be  appointed  to  a 
child  who,  having  died  in  the  lifetime  of  the  wife,  could 
not  take  by  appointment  at  all     None  of  the  children 
could  take  either  by  appointment  or  in  default  of  appoint- 
ment, except  those  who  should  be  living  at  the  wife's 
death.    The  number  and  the  amount  of  the  shares  to  be 
taken  in  default  of  appointment  could  then  be  easily  as- 
certained; but  to  make  the  clause  applicable  to  a  share 
which  would  only  exist  when  the  appointment  was  made, 
is  applying  it  to  something  beyond  the  reach  of  calcula- 
tion, and  there  would  be  no  possibility  of  determining  the 
amount  of  such  share.     Mr.  Russell  says  that  the  wife  was 
not  able  to  diminish  Alfred's  share  below  the  share  of  any 
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of  her  own  children;  so  that,  if  the  appointment  had  taken        1863. 
place,  she  must  have  given  to  him  one-sixth  or  one-seventh 
of  this  fund.     But,  I  must  observe,  that  she  might  have 
given  to  Alfred  a  larger  share  than  to  any  of  the  other 
children;  and,  therefore,  on  this  construction,  there  can       ««v««'w« 
be  no  definite  meaning  given  by  the  words  which  direct 
that  the  parts  or  shares  of  the  children  so  dying  in  the 
lifetime  of  the  wife  are  to  go  to  their  children.  The  whole 
theory  is  based  on  a  bad  foundation  in  this  respect    The 
share  of  Atfred,  if  he  had  been  alive  at  her  death,  the 
wife  could  not  have  diminished  below  a  certain  proper^ 
tion ;  and  it  is  said  that  this  clause  is  to  be  taken  as  apply- 
ing to  his  share  not  being  less  than  that  of  the  other 
children.    But,  in  truth,  under  the  will  Alfred  was  not  to 
have  any  share  unless  he  was  alive  at  the  wife's  death; 
and  the  wife  had  the  complete  power,  nay,  an  absolute 
necessity,  of  appointing  the  fund  among  children  then 
living,  excluding  those  who  might  have  previously  died. 
It  is  arguing  in  a  circle  to  say  that  Alfred's  share  was  as- 
certained, and  that,  therefore,  this  clause  must  apply  to 
him;  for  he  had,  in  fact,  no  share,  because  there  was  no 
power  of  appointing  to  him  at  all.     The  testator  had,  in 
truth,  given  him  no  interest  whatever  in  the  particular 
e?ent  which  occurred;  and  I  cannot  see  how  I  am  in  his 
case  more  than  in  that  of  the  other  children  to  consider 
the  word  '^  share"  as  applicable  to  the  amount  of  the 
share  which  might  have  been  appointed  to  hint    It  would 
bean  extraordinary  construction  to  say,  that  I  could  apply 
the  clause  in  this  manner  to  his  share,  and  not  to  those 
which  might  have  been  appointed  to  the  other  children. 
Considering  the  clause  to  apply  only  to  the  shares  to  be 
taken  by  the  children  in  default  of  appointment,  it  has 
a  perfectly  sensible  construction,  if  you  supply  the  words 
"  the  share  which  such  child  would  have  taken  if  he  had 
survived" — words  which  could  not  be  supplied  with  re- 
ference to  an  appointment,  though  they  might  be  as  to 
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1853.        the  gift  in  default    Mr.  Russell  says,  that  the  Babsequent 
clause  in  the  will  is  to  operate  whether  there  is  an  ap- 
pointment or  not;  and  I  think  that  that  is  the  true  oonstrac- 
tion;  but  that  clause  has  no  reference  to  a  share  or  distii- 
Jvdgmeiu.     i^^^^^j^  It  is  in  effect,  if  all  the  children  die  without  leaTing 
issue,  then  the  testator  gives  all  to  his  wife  Honnar.     That 
is  an  entirely  separate  matter.     The  onlj  authority  cited 
which  had  any  bearing  was  the  case  of  Fox  ▼.  Oreffffia); 
which,  I  think  however,  is  widely  different  from  this.    That 
case  was  very  peculiar ;  and  Lord  Si.  Lsona/rds  does  not  seem 
to  have  approved  of  the  decision,  although  he  argued  the 
case  and  succeeded  in  his  argument    The  decision,  how- 
ever, was  upon  very  different  circumstances,  and  seems  to 
me  to  have  proceeded  upon  a  ground  which  affords  a  good 
foundation  for  it    That  case  was  decided  by  Mr.  Justice 
Heath  and  Mr.  Justice  Le  Elanc^  assisted  by  the  Chancellor 
of  the  Duchy  of  Lancaster.    There  was  there,  first,  a  gift 
to  pay  and  divide  among  the  testator's  cousins,  children 
of  certain  persons  named,  in  such  shares  and  proportions, 
manner  and  form,  as  the  testator's  wife  should  by  deed  or 
will  appoint;   and,  in  default  of  appointment,  the  will 
continued,  "  I  give  and  bequeath  the  same  unto  my  said 
cousins  to  be  equally  divided  between  them,  share  and 
share  alike."    Therefore,  there  was  a  direct  and  imme- 
diate bequest  to  the  cousins  named  in  the  will;  and  then 
the  testator  continued,  "  and  it  is  my  will  and  mind  that 
the  child  and  children  of  such  of  my  cousins  as  are  now, 
or  at  the  time  of  my  decease  may  be,  dead,  or  of  such  of 
them  who  shall  die  during  the  life  of  my  said  wife,  shall 
stand  in  the  place  of  their  deceased  parent  or  parents,  and 
be  entitled  to  such  interest  and  benefit  as  the  parent  or 
parents  of  such  child  or  children  would  have  been  entitled 
to  by  this  my  will  in  case  he  or  she  had  survived  my  said 
wife."    The  testator  had  not  given  anything,  and  could 

(a)  Sugd.  Pow.,  A  pp..  No.  23. 
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not  giTe  anything,  bj  his  will  to  the  children  of  deceased        1SS3. 
children  who  might  be  then  dead;  and,  therefore,  the  di-  ksathxrwat 
rection  could  not  be  applied  solely  to  the  gift  in  default,         ^^^ 
which  must  be  to  persons  in  esse;  and  the  testator  direct-         T~_. 
ed  th&t  the  children  of  cousins  who  were  then  dead  or 
should  die  in  his  wife's  lifetime  should  stand  in  the  place 
of  their  parents.  That  clause,  however,  does  not  contain  the 
word  **  share''  which  occasions  the  difficulty  in  this  cas& 
It  only  provides  that  the  children  shall  stand  in  the  place 
of  their  parents.    The  testator  had  given  to  his  wife  a 
power  of  appointment  among  cousins;  then  he  recollects 
ihat  he  may  have  had  cousins  who  may  have  died,  or  may 
afterwards  die,  leaving  children;  and  he  directs  that  such 
children  should  be  put  in  the  place  of  their  parents  who  so 
died;  and  the  Court  held,  that  the  direction  applied  to  the 
power,  and  that  the  execution  was  bad,  because  no  proper 
appointment  was  made  to  the  children  of  the  deceased 
cousins.     I  think  that  that  is  extremely  wide  of  the  case 
now  before  the  Court    The  testator  here  attempted  to 
provide  for  Alfred^  and  omitted  one  contingency.     If 
Alfred  survive  the  wife,  and  the  wife  should  make  an  ap- 
pointmenty  he  is  to  be  included ;  if  Alfred  should  die  in 
the  lifetime  of  the  wife  leaving  children,  and  the  wife 
should  make  no  appointment,  Alfred's  children  are  to  take 
his  shara     There  is  a  third  case,  which  has  happened, 
namely,  that  Alfred  has  died  in  the  lifetime  of  the  wife, 
and  she  has  made  aih  appointment,  and  in  that  case  no 
provifflon  is  made  for  Alfred  or  his  children.  It  frequently 
occurs,  even  in  wiUs  constructed  with  elaborate  care,  that 
some  one  of  the  numerous  contingencies  to  which  human 
life  is  subject)  is  in  this  manner  unforeseen  and  unpro- 
vided for.    There  must  be  a  declaration  that  none  but  the 
surviving  children  took  under  the  appointment;  and  the 
costs  of  all  parties,  as  between  solicitor  and  client,  must 
be  paid  out  of  the  fund. 
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THE  ATTORNEY^ENERAL  v.  THE  EARL  OF 

%!S'^  powia 

suuyu-c<m-    King  EB  ward  the  Sixth,  by  letters  patent  dated  the 
F^^^pr^     10th  of  February,  in  the  sixth  year  of  his  reign,  a.i>.  1552, 

tBIttiltO  to  €t 

LMng — **•  CmttrU  paribus*'*  referred  to  QualificaHoiu  before  mmUomd, 

By  the  38  Geo.  3,  c  Ixriii,  intitaled  An  Act  for  the  better  goyemment  and  r^gnlatioii  of  the  Skrewe- 
bmy  School,  the  preamble  of  which  recited  certain  grants  to  the  baili&  and  bnrgesBes  of  ShrmDdmry, 
including  that  of  the  presentation  to  the  living  of  St.  Mary^  as  having  been  made  for  the  advaaoenieDt 
of  the  school,  and  referred  to  certain  rules  and  ordinances  touching  the  revenues  and  goTonment  of 
the  school  (some  of  which  rules  prescribed  that  the  persons  from  time  to  time  appointed  to  usrre.  the 
ministry  in  the  church  of  St  Mary  should  be  such  a  fit  man  as  had  been  brought  up  at  the  school, 
and  a  graduate,  being  a  burgess's  son  of  Shrewdmry^  if  any  such  could  be  found) ;  and  also  recited, 
that  many  of  the  existing  rules  had  been  found  inexpedient;  and  that  it  would  tend  to  the  advance- 
ment and  good  of  the  school  that  other  rules  better  adapted  to  the  present  situation  oi  the  school, 
and  more  calculated  for  the  due  management  of  its  revenues,  should  be  established :  it  was  enacted, 
that  the  existing  rules  should  be  repealed;  and,  amongst  other  things,  it  was  declared,  that  the  right 
of  nomination  to  St.  Mary*$  was  in  the  mayor,  aldermen,  and  assistants  of  Shrewtibmry,  and  their 
successors ;  and  it  was  enacted,  that  they  should  appoint  **  a  fit  and  proper  person  duly  qnidified  accord- 
ing to  law,**  provided  that  in  such  appointment  such  person  should  be  preferred,  cssteria  paribus,  who 
should  have  been  brought  up  at  the  school,  and  should  be  a  graduate,  and  also  the  son  of  a  bmgess 
oi  Shrewabury ;  and  if  there  were  no  burgess's  son  of  that  description,  then  a  preference  should  be 
given  in  like  manner  to  such  person  of  the  above  description  bom  in  C*  Except  that  it  ahoold  be 
hiwful  to  bestow  the  living  upon  either  of  the  masters  of  the  said  school  after  he  shoald  have  re- 
signed his  mastership,  notwithstanding  any  such  claim  or  preference  as  aforesaid;  and  that  such 
master  should  be  capable  of  holding  the  living  **  equally  the  same  as  if  he  had  been  of  the  descrip- 
tion hereinbefore  mentioned:'* — Hdd^  that  the  words  **"  ceeteris  paribus** in  the  statute  referred  to  the 
previously  specified  qualification  of  being  fit  and  proper,  and  duly  qualified  according  to  ktw,  and 
not  to  the  general  qualifications  of  a  candidate  for  the  duties  of  a  clergyman. 

In  construing  an  Act  of  Parliament  or  any  other  instrument  the  Court  is  at  liberty  to  r^garl 
the  state  of  the  kw  at  the  time,  and  the  fiicts  which  the  preamble  or  recitals  of  the  Act  or  instru- 
ment prove  to  have  been  the  existing  circumstances  at  the  time  of  its  preparation. 

Construing  this  statute  by  the  aid  of  the  preamble,  it  was  intended  to  benefit  the  school ;  but  it 
would  not  be  a  benefit  to  the  school,  i^  by  the  words  **  casteris  paribus,"  the  schoUirs,  in  the  com- 
petition for  these  livings,  were  to  be  brought  into  comparison  witii  any  other  candidates  who  mi^bt 
ofier,  and  the  trustees  were  directed  to  choose  out  of  aU  the  candidates  the  one  whom  they  might 
think  possessed  the  highest  qualifications  for  the  office  of  a  clergyman. 

Such  a  trust  would  be  extremely  vague  and  unsatis&ctory,  and  might  lead  to  an  absurd  result, 
for  the  general  qualifications  for  holy  orders  are  so  numerous,  and  the  .trustees  might  difier  so 
much  as  to  their  relative  importance,  that  it  might  happen  that  they  would  concur  to  elect  some 
person  not  a  schoUr,  each  for  a  difierent  reason,  when  aU  thought  the  school  candidate  to  be 
superior  in  every  respect  save  that  which  influenceid  their  respective  votes. 

The  direction  to  the  trustees  to  appoint  a  **fit  and  proper  person  *'  is  not  mere  surplusage,  hot 
restricts  their  choice  within  narrower  limits  than  that  of  an  ordinary  patron,  who  may  appoint  any 
one,  subject  only  to  the  bishop's  power  to  reject  the  nominee ;  for  instance,  these  words  would 
render  it  improper  for  the  trustees  to  appoint  a  very  old  man,  which  the  bishop  could  not  prevent 

The  words  **  cseteris  paribus  '*  are  necessarily  limited  by  the  subject  to  which  they  apply.  In 
this  statute  they  were  applied  not  to  the  qualifications  of  a  schoolmaster,  or  any  other  profession 
but  that  of  a  dergyman,  and  there  is  authority  as  well  as  reason  for  limiting  these  words  fiirther 
to  those  qualifications  only  which  were  previously  specified  in  the  Act;  and  although  the  word 
**  paria  *'  implies  comparison,  yet,  as  no  mode  of  examination  was  suggested  in  the  Act,  and  as  the 
power  of  nomination  was  given  to  a  body  not  peculiarly  well  fitted  to  conduct  such  an  examinsu'oo, 
and  it  was  not  required  in  terms  that  they  should  select  the  most  fit  person,  it  was  most  probably 
the  intention  of  the  legislature  that  the  words  should  be  so  limited. 
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upon  the  petition  as  well  of  the  bailiffs  and  burgesses  and         1353. 
inhabitants  of  the  town  o{  Shrewtbury,  as  of  other  his  sub- 
jects of  the  whole  neighbouring  country,  granted  that  there 
should  be  a  grammar  school  in  the  said  town,  which  should 
he  called  "  The  Free  Grammar  School  of  King  Edward      stcOemenL 
the  Sixth/'  for  the  education  and  instruction  of  bojs  and 
jouths  in  grammar;  and  he  thereby  founded  such  school, 
to  consist  of  one  master  and  one  under-master.    And  the 
£ing  farther  granted  to  the  bailiffs  and  burgesses  of  the 
town  and  their  successors  certain  tithes  then  lately  be- 
longing to  the  then  dissolved  college  of  the  Blessed  if ary 
in  Shrewfimry  aforesaid,  and  certain  other  tithes,  formerly 
belonging  to  the  then  lately  dissolved  college  of  St  Chady  in 
ShrewAury,  to  hold  to  the  said  bailiffs  and  burgesses,  and 
their  successors,  by  fealty  in  free  soccage.    And  he  granted 
to  the  said  baHiffs  and  burgesses,  and  their  successors,  full 
power  to  appoint  a  master  and  under-master  of  the  school 
whenever  the  said  places  should  be  vacant;  and  that  the 
said  bailiffs  and  burgesses,  with  the  advice  of  the  Bishop 
of  Lichfield  and  Coventry  for  the  time  being,  might  make 
fit  and  wholesome  statutes  in  writing,  touching  and  con- 
cerning the  order  and  government  of  the  masters  and  of 
the  scholars  of  the  said  school,  and  the  salary  of  the  mas- 
ters, and  of  other  things  concerning  the  school,  and  the 
ordering  and  disposition  of  the  revenues  appointed  and  to 
he  appointed  for  the  support  of  the  said  school;  and  the 
King  declared  that  the  rents  and  profits,  as  well  of  the 
tithes  and  premises  thereinbefore  granted,  as  of  all  other 
hereditamepts  thereafter  to  be  acquired,  should  be  wholly 
converted  and  disposed  to  the  support  of  the  said  school 
for  ever. 

By  an  indenture,  dated  the  23rd  of  May,  in  the  13th 
year  of  the  reign  of  Queen  Elizabeth,  a.d.  1571,  and  made 
hetween  the  said  Queen  of  the  one  part,  and  the  said  bai- 
liffs and  burgesses  of  the  other  part,  the  Queen,  as  weUfor 
*^«  advancement  omd  maintenance  of  the  said  Free  Oram- 
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1853.        1BMT  School,  as  for  the  maintenance  of  the  service  of  God 
within  the  chapel  of  CUve  and  AsAey^  granted  to  the  said 
bailiffs  and  burgesses^  and  their  successors,  the  reversion 
of  the  rectory  and  parsonage  of  Chirbv/ry,  and  of  certain 
SuitemetiL     8^^^'  tithes,  and  profits  belonging  to  the  same,  then  sub- 
ject to  a  lease  for  twenty-one  years,  granted  in  the  fifth 
year  of  the  reign  of  'King  Edward  the  Sixth,  and  the  ad- 
yowson  of  the  vicarage  of  Chirbury,  and  the  reTersion 
(subject  to  a  lease  tor  twenty-one  years,  granted  in  the 
eleventh  year  of  the  reign  of  the  said  Queen,)  of  certain 
otiier  tithes,  lands^  rents,  and  hereditaments,  and  all  ike 
profits  of  ike  spirituai  jurisdiction  of  the  said  late  coUege  of 
St.  Mary,  and  the  profits  of  the  Easter  book  there;  all 
which  last-mentioned  tithes,  lands,  rents,  and  premises 
were  parcel  of  the  possessions  of  the  said  late  college  of  St. 
Mary^  and  certain  other  tithes  and  hereditaments  former- 
ly belonging  to  the  said  then  late  college  of  St  Chady  to 
hold  to  the  said  bailiffs  and  burgesses,  and  their  succes- 
sors, paying  to  the  Queen  and  her  successors  the  yearly 
rent  of  101. 12&  3d;  and  the  said  bailiffs  and  bjurgesses 
covenanted  to  pay  to  the  archdeacon  of  Salop,  for  syn- 
odaJs  and  procurations,  out  of  the  church  of  Chirbury, 
yearly,  MSs.2d.\  and  also  a  pension  of  92^  6s.  8c2.  yearly 
to  the  vicar  of  Chirbury,  due  to  him  out  of  the  said  church 
by  a  composition  real ;  and  also  a  yearly  pension  of  12.  155. 
^id.  to  the  Bishop  oi Hereford,  and  his  successors;  and 
further,  that  they  would,  after  the  expiration  of  the  first- 
mentioned  lease,  out  of  the  profits  of  the  said  parsonage, 
employ  towards  the  maintenance  of  divine  service  in  the 
chapel  of  Clive  the  sum  of  5L,  and  for  the  maintenance  of 
divine  service  in  the  chapel  oi  AsHey,  52.;  and  that  they 
would  save  the  Queen,  her  heirs  and  successors,  harmless 
firom  the  yearly  stipend  of  IZL  Qs.  8d  paid  to  the  vicar  of 
St  Mary,  and  from  the  yearly  stipend  of  6i  13sl  4d.  as- 
signed to  the  maintenance  of  a  priest  in  the  said  parish 
church  of  St  Mary;  and  they  further  covenanted,  that 
they  would  employ  and  bestow, /or  ihe  f)etter  maintenance 


statement 
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of  the  acUd  Free  Orammar  School,  aU  the  residue  of  the  ^g^ 
reyenue  and  profits  of  the  said  rectory  and  other  the  pre- 
mises, which  should  remain  over  and  besides  so  much  as 
should  satisfy  the  rent  thereby  reserved  and  other  the  pay- 
ments thereby  covenanted  to  bo  made,  according  to  such 
orders  and  constitutions  as  should  be  taken  in  that  behalf  by 
Thomas  Ashton,  clerk,  then  schoolmaster  of  the  said  gram- 
mar school ;  and  if  he  should  die  before  any  orders  by  him 
made,  then  according  to  such  orders  and  constitutions  as 
should  be  taken  therein  by  the  Bishop  of  Coventry  and 
Lichfield  and  the  Dean  of  Lichfidd  for  the  time  being 
in  that  behalf;  and  that  they  the  said  bailiffs  and  bur- 
gesses and  successors  should  likewise  stand  to,performy  and 
fiJfil  such  rules,  orders,  and  constituitionsasshovidbetaken 
by  the  said  Thomas  Ashton,  derk,  touching  the  placing  and 
ordering  of  such  as  should  serve  in  the  ministry  in  the  pa- 
riA  chwrch  of  St  Mary,  and  for  and  concerning  the  sti- 
pend and  salary  to  be  paid  to  such  as  should  serve  the 
imnistry  in  the  same  church;  and  if  the  said  Thomas 
AAion  should  die  before  any  such  orders  were  made, 
then,  according  to  such  rules,  orders,  and  constitutions,  as 
should  be  taken  therein  by  the  said  bishop  and  dean  for 
the  time  being. 

The  said  Thomas  AdUon,  in  the  year  1578,  made  cer- 
tain rules,  orders,  and  constitutions  for  the  purposes  above 
mentioned,  the  17th  of  which  was  as  follows:  ''He  that 
shall  be  curate  or  serve  the  ministry  in  the  parish  church 
of  St  Mary,  in  the  aforesaid  town  o£  Salop,  shall  be  such 
<^fit  man  as  hath  been  brought  up  in  the  said  school  and  a 
gndwte,  being  a  burgess's  son  of  Shrewsbury,  if  any  such 
<^  be  found  from  time  to  time,  and  for  default  of  such  a 
burgess's  son  the  election  to  be  made  of  any  other  such 
fit  man  that  is  or  shall  be  bom  within  the  parish  of  C%tV- 
iu^,  and  for  default  of  such  then  of  any  of  like  suffi- 
ciency so  oft  as  the  said  cure  shall  be  void,  by  the  said 

VOL.  I.  p  E.  K,  w. 
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1853  bailiffs  and  chief  schoolmaster  for  the  time  being.  And 
in  the  choosing  of  the  same  curate,  the  chief  schoolmaster 
shall  be  to  grant  his  voice  freely  to  him  that  he  thinketh 
most  worthy,  without  either  reward,  bribery,  or  other  co- 
vin, fraud,  or  deceit  whatever/' 

The  18th  rule  was  as  follows:  "The  foresaid  minister  or 
curate  of  St  Mary's  shall  from  time  to  time  be  there  resi- 
dent personally,  and  shall  not  be  allowed  to  be  absent  any 
longer  than  one  month  in  the  year  unless  he  be  visited 
with  sickness,  or  else  have  some  other  urgent  business, 
which  to  the  bailiffs  of  the  said  town  and  head  school- 
master shall  be  thought  cause  sufficient  of  his  absence ;  and 
that  such  curate  in  his  absence  shall  have  a  sufficient  and 
able  deputy  to  supply  his  office  in  the  time  of  such  absence 
or  sickness." 

By  the  20th  of  such  rules  it  was  ordered  as  follows: 
"  If  the  foresaid  minister,  being  so  elected  and  chosen  as 
aforesaid,  shall  happen  to  be  non-resident,  otherwise  than 
is  before  mentioned,  then  he  shall  be  expulsed  forthwith 
from  the  said  living  and  cure  by  the  said  bailiffs  and 
head  schoolmaster  for  the  time. being;  and  for  any  other 
vice,  fault,  or  crime  to  be  admonished  thrice  by  the  bailiffs 
and  head  schoolmaster  aforesaid,  and  then,  if  no  amend- 
ment, to  be  expulsed  by  the  bailiffs  and  schoolmaster  as 
is  aforesaid.  And  the  like  order  shall  be  observed  to  the 
electing,  placing,  and  expulsing  of  him  that  shall  serve  in 
the  vicarage  of  Chirhury  so  oft  as  the  said  cure  shall  be 
void,  so  that  he  which  shall  be  chosen  thereunto  be 
first  preferred  if  he  be  or  shall  be  bom  in  the  aforesaid 
parish  of  Chirhury." 

By  an  indenture,  dated  the  11th  of  February,  in  the 
20th  year  of  the  reign  of  Elizahethy  a.d.  1578,  and  made 
between  Thomas^  then  Bishop  of  Coventry  and  Lichfidd  of 
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the  first  part^  the  said  bailiffs  and  burgesses  of  Shrewdmry 
of  the  second  part,  and  the  master,  fellows,  and  scholars 
of  the  College  of  St.  John  the  Evangelist  in  the  Univer- 
sity of  Cambridge;  and  the  said  Thomas  Ashtofh  therein 
described  as  the  late  head  master  of  the  said  Free  Gram- 
mar School,  and  Thomas  Laurence  the  head  master  there- 
of, of  the  third  part:  after  reciting,  among  other  things, 
the  said  letters  patent  of  Edward  the  Sixth,  and  the  said 
indenture  of  the  13th  year  of  the  reign  o{  Elizabeth;  and 
that  the  said  bailiffs  and  burgesses,  with  the  advice  of  the 
said  bishop,  had  made  statutes  (according  to  the  tenor  of 
the  said  letters  patent)  for  the  school  and  the  revenues 
of  the  possessions  given  by  the  said  Edward  the  Sixth  for 
the  said  school;  and  that  the  said  Thomas  Ashton  had,  ac- 
cording to  the  said  indenture  of  the  13th  year  of  the  reign 
of  Elizabeth^  and  by  the  authority  thereof,  ordained  rules 
for  the  valuation  of,  employing,  and  bestowing  the  residue 
of  the  revenues  of  the  premises  given  by  the  said  Queen 
(over  and  above  the  rent  and  other  payments  thereby 
covenanted  to  be  made)  for  the  better  maintenance  of  the 
said  school,  and  touching  the  placing  of  such  as  should 
serve  the  ministry  in  the  parish  church  of  St  Mary  as 
aforesaid,  and  the  stipend  to  be  paid  to  the  minister  there ; 
which  several  rules  and  statutes  were  contained  in  the 
schedules  thereto  annexed;  it  was  witnessed  that  the 
several  parties  thereto  mutually  covenanted  to  obey  the 
rules,  orders,  constitutions,  and  statutes  comprised  in  the 
said  schedules. 


1863. 


StaiemfnL 


By  an  Act  of  Parliament  of  the  38th  of  Geo.  3,  clxviii.,  in- 
tituled ''An  Act  for  the  better  Government  and  Regulation 
of  the  Free  Grammar  School  of  King  Edward  the  Sixth,  of 
Shrewsbury^  in  the  county  of  Salop/*  reciting  the  said  let- 
ters patent  of  Edward  the  Sixth,  and  reciting  the  grants 
contained  in  the  said  indenture  of  the  22nd  day  of  May  in 
the  13th  year  of  the  reign  of  Elisabeth,  as  having  been 
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1853.        made  in  trust  for  the  advancement  and  maintenance  of 
the  Baid  school,  and  reciting  the  covenant  therein  con- 
tained on  the  part  of  the  bailiffs  and  burgesses  to  employ 
the  said  revenues  according  to  the  ordinances  to  be  made 
statement     ^7  the  Said  Thomds  Ashton,  and  to  obey  such  ordinances 
as  he  should  make  touching  the  placing  and  ordaining  such 
as  should  serve  the  ministry  of  St  Mary;  and  that  certain 
rules  and  ordinances  had  been  made  touching  the  reve- 
nues of  the  school,  and  also  touching  the  government  of 
the  school  and  the  appointment  of  the  masters;  and  re- 
citing that  the  bailiffs  and  burgesses  of  Shrewsbury,  by  a 
certain  charter  of  King  Charles  the  First,  were  then  called 
"  the  mayor,  aldermen,  and  burgesses  of  the  town  of  Shrews- 
bury;" and  reciting  that  many  of  the  existing  rules  and 
ordinances  had  been  found  inexpedient  and  ineffectual, 
and  that  it  would  tend  essentially  to  the  advancement 
and  good  of  the  school  that  other  rules  and  ordinances 
better  adapted  to  the  present  situation  of  the  said  school, 
and  more  calculated  for  the  due  management  and  appli- 
cation of  the  revenues  belonging  thereto,  should  be  made 
and  established,  it  was  enacted  that  aU  the  rules  and  ordi- 
nances thereinbefore  mentioned  should  be  repealed^  (except 
those  under  which  certain  scholarships  and  exhibitions, 
which  then  existed  at  St.  John's  College,  Cambridge,  were 
founded  and  maintained) ;  and  it  was  enacted,  that  the 
mayor  of  the  town  of  Shrewsbury  aforesaid  for  the  time 
being,  and  the  twelve  persons  therein  named,  should  be 
thenceforth  governors  and  trustees  of  the  school,  and  of 
the  possessions,  rents,  revenues,  monies,  and  goods  belong- 
ing thereto;  and  that  the  said  governors  and  trustees  and 
their  successors  should  be  a  body  corporate,  by  the  name  of 
The  governors  and  trustees  of  the  Free  Grammar  School  of 
King  Edward  the  Sixth  of  Shrewsbury.     By  the  8th  sec- 
tion it  was  provided,  that  all  the  messuages,  lands,  tithes, 
school  and  school-houses,  and  hereditaments,  and  all  real 
and  personal  estates  whatsoever  then  belonging  to  the 
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school  (whether  originally  granted  by  the  said  letters  pa-        i85a 
tent  or  by  the  said  indenture  or  otherwise)  should  be  and 
remain  rested  in  and  settled  upon  and  in  the  goremors 
and  trustees  of  the  school  and  their  successors,  in  trust 
for  the  benefit,  maintenance,  and  support  thereof;  and 
that  the  goyemors  and  trustees  should  hold  the  same, 
and  also  all  the  other  messuages,  lands,  rectories,  vicar- 
ages, tithes,  and  other  hereditaments  thereafter  to  be  con- 
veyed to  the  governors  and  trustees  and  their  successors, . 
in  trust  for  the  benefit  and  maintenance  of  the  said  school, 
except  the  right  of  presentation,  nomination,  and  appoint- 
ment to  the  ecclesiastical  benefices  thereinafter  mentioned, 
and  declared  to  be  in  the  mayor,  aldermen,  and  assist- 
ants of  the  town  of  ShrewAury,    By  the  same  Act,  pro- 
visions were  made  for  the  appointment  of  the  head  and 
second  masters  of  the  said  school,  and  for  their  salaries; 
and  it  was  provided,  that  the  said  masters  should,  and 
they  were  thereby  required  to  instruct  in  the  said  school 
such  boys  as  should  be  the  legitimate  sons  of  burgesses  of 
the  town  of  Shrewsbury  gratis,  and  without  any  fee  or  re- 
ward whatsoever.     By  the  24th  section  it  was  enacted, 
that  the  surplus  revenues  of  the  school,  after  satisfying 
the  purposes  thereinbefore  mentioned,  should  be  employed 
in  founding  exhibitions  in  either  of  the  universities  of  Ca/m- 
hrxdge  or  Oxford  for  scholars  educated  in  the  school  and 
answering  the  description  thereinafter  contained;  but  it 
was  provided,  that  if  the  governors  and  trustees,  and  the 
Bishop  o{  Lichfield  and  Coventry  for  the  time  being,  should 
see  just  and  meet  occasion  at  any  time  to  add  to  or  aug- 
ment the  stipends  and  salaries  of  the  vicar  of  Chirbury^ 
and  curates  of  St.  Mary  and  of  Asttey  and  Glivey  or  any  or 
either  of  them,  it  should  be  lawful  to  apply  such  surplus 
m(mey,  or  any  part  thereof,  to  such  purpose,  and  in  such 
ways  and  means,  as  to  the  governors  and  trustees,  and  the 
Bishop  ofLichfidd  and  Coventry  for  the  time  being,  should 
seem  best.    That  the  election  of  the  exhibitioners  should  be 
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1853.  in  the  goyernors,  and  that  every  such  election  should  be 
had  as  follows:  First,  of  such  scholars  of  the  said  school 
as  should  be  bom  in  the  town  of  Shrewsbury  or  in  the 
suburbs  thereof,  or  in  the  Albey  Foregate^  being  the  legi- 
statemenL  timate  SOUS  of  burgesses  of  the  same  town,  if  thej  should 
be  found  hj  the  governors  meet  for  the  same;  for  default 
of  such,  then  of  such  scholars  as  should  be  bom  in  the 
parish  of  Chirbury;  for  default  of  such,  then  of  such 
scholars  as  should  be  bom  within  the  said  county  of  iSo- 
lop;  but  that  no  person  should  be  eligible  to  such  exhibi- 
tion unless  he  should  have  duly  attended  the  said  school 
for  the  space  of  two  years  immediately  preceding  his  go- 
ing to  any  college  in  either  of  the  said  universities,  and 
should  have  obtained  from  the  master  of  the  school  a  cer- 
tificate of  such  attendance,  and  that  such  scholar  was  duly 
qualified  in  respect  of  learning,  and  of  good  morals  and 
behaviour;  and  that  in  case  there  should  be  no  such  scho- 
lars of  the  description  aforesaid  in  the  said  school  when 
any  vacancy  of  an  exhibition  should  happen,  or  in  case 
the  person  offering  himself  as  a  candidate  for  the  same 
should,  in  the  judgment  of  the  governors,  be  unfit  or  in- 
eligible, either  for  want  of  learning  or  any  other  cause, 
the  money  which  would  otherwise  have  been  applied  to 
the  use  of  such  exhibitioner  should  be  applied  in  manner 
thereinbefore  directed  towards  increasing  the  fund  for 
founding  and  creating  a  new  exhibition,  and  towards  in- 
creasing the  stipends  of  the  vicar  and  curates  aforesaid. 

By  the  28th  section  it  was  enacted  as  follows:  "  That  the 
right  of  nomination,  appointment,  and  presentation  to  the 
respective  advowsons,  vicarages,  curacies,  and  all  other  ec- 
clesiastical benefices  and  other  ecclesiastical  offices  belong- 
ing and  appertaining  to  the  said  school  (except  the  office  of 
catechist  and  reader),  shall  be  and  is  hereby  declared  to  be 
in  the  mayor,  aldermen,  and  assistants  of  the  said  town  of 
Shrewsbury,  and  their  successors  for  the  time  being  for  ever; 
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snd  that  they  shall  and  are  hereby  empowered,  upon  any  fu-  2863. 
tore  vacancy,  either  in  the  said  vicarage  otChirbury,  cvltvlt 
cies  of  St.  Marjfy  AsUey,  or  Clivei  or  any  other  ecclesiastical 
endowment,  benefice,  or  other  office  belonging  as  aforesaid 
to  the  said  school,  (except  that  of  catechist  or  reader,  which 
IS  always  to  be  holden  by  the  head  master  of  the  said  school 
as  hereinbefore  provided),  to  nominate,  appoint,  or  pre- 
sent, as  the  case  may  require,  a  fit  and  proper  person  (duly 
qualified  according  to  law),  to  hold,  possess,  and  enjoy  any 
or  either  of  the  said  benefices  or  other  offices  before  men- 
tioned; and  the  said  advowson  or  right  of  presentation  to 
the  said  vicarage  of  Chirbury,  and  the  nomination  to  the 
respective  curacies  of.  St.  Mary's^  Clive,  And  Astiey,  and  to 
other  ecclesiastical  offices  except  as  before  excepted,  is  and 
are  hereby  vested  in  the  said  mayor,  aldermen,  and  assist- 
ants, and  their  successors  for  ever.  Provided  always  thai 
in  the  presentation,  nomination,  or  appointment  to  the  said 
curacy  of  St  Mary's,  Clive,  and  Astley,  mch person  shall  be 
freferred  (coBfteris  parHms),  who  shall  have  been  brought  up 
at  the  said  school  by  having  been  {liere  at  least  two  years 
immediatdy  preceding  his  going  to  either  of  the  Universi- 
ties  of  Oxford  or  Cambridge,  and  who  shall  be  a  graduate 
of  one  of  the  said  universities,  and  also  the  son  of  a  burgess 
of  the  said  town  of  Shrew Aury;  and  if  there  be  no  bur- 
gess's son  of  thb  description,  then  a  preference  shall  be 
given  in  like  manner  to  such  person  of  the  above  descrip- 
tion bom  in  the  parish  of  Chirbury  in  the  said  county  of 
/Salop;  and  provided  also  that  in  the  presentation,  nomina- 
tion, or  appointment  to  the  said  cure  or  vicarage  of  Chir- 
bury,  such  person  shall  be  preferred  (cseteris  paribus), 
who  shall  have  been  brought  up  at  the  said  school  afore- 
said, and  a  graduate  of  one  or  other  of  the  said  two  xmi- 
versities,  and  bom  within  the  said  parish  of  Chirbury,  ex- 
cept that  it  shall  and  may  be  lawful  for  the  said  mxiyor,  air- 
demen,  and  assistants  to  give  or  bestow  any  or  either  of  the 
said  livings  or  benefices  upon  either  of  the  m^isters  of  the  said 
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1853.  achod,  after  he  shall  have  resigned  or  vacated  the  place 
of  head  or  second  master,  notwithstanding  any  8uch  claim 
or  preference  as  last  aforesaid;  and  such  head  or  second 
master  shall  be  capable  of  receiving ^  holding y  and  possessing 
StfUemeiu,  ^^^  living  or  benefice'^eqtudhf  the  same  as  if  he  had  been 
qfthe  description  hereinbefore  mentioned^ 

The  curacy  of  St  Mary  became  vacant  in  the  month 
of  August,  1863. 

Many  clergymen  became  candidates,  and  forwarded  tes- 
timonials; and  amongst  such  candidates  were  several  per- 
sons who  answered  all  the  conditions  of  being  sons  of  bur- 
gesses of  the  town  of  Shrewsbury,  and  having  been  brought 
up  at  the  said  school  by  having  been  there  at  least  two 
years  immediately  preceding  their  going  to  one  of  the 
said  Universities,  and  who  were  graduates  of  one  of  the 
said  Universities,  and  fit  and  proper  persons  (duly  quali- 
fied according  to  law).  One  of  these  was  the  Rev.  George 
Sandford. 

The  Rev.  Francis  Morse  was  at  the  same  time  a  candi- 
date for  the  said  appointment  He  was  educated  at  the 
school;  but  was  not,  as  the  trustees  knew,  the  son  of  a 
burgess  of  the  said  town  of  Shrewsbury.  The  trustees, 
however,  after  considerable  deliberation,  elected  him  by 
a  majority  of  votes. 

An  information  was  filed  against  the  trustees  and  the 
Rev.  Oeorge  Sandford  and  the  Rev.  Francis  Morse,  as  De- 
fendants, stating  these  facts,  and  praying  that  it  might  be 
declared  that  the  said  Francis  Morse  was  not  duly  elected 
or  duly  nominated  to  the  said  curacy;  and  that  the  said 
election  and  nomination  were  respectively  void;  and  that 
the  said  Francis  Morse  might  be  ordered  to  deliver  up 
the  license  granted  to  him  by  the  Lord  Bishop  of  Lich- 
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fidi  to  be  cancelled;  that  it  might  be  declared  that  the 
son  of  a  burgess  of  ShrewAury^  being  a  fit  and  proper 
person  (duly  qualified  according  to  law),  and  who  had 
been  brought  up  in  the  said  school,  by  having  been  there 
at  least  two  jears  immediately  preceding  his  going  to 
either  of  the  said  Universities,  and  who  was  a  graduate  of 
one  of  the  said  Universities,  was  entitled  to  be  preferred  in 
the  nomination  to  any  of  the  said  benefices  to  any  candi- 
date not  being  such  son  of  a  burgess;  or  that  the  rights  of 
sons  of  burgesses  and  other  parties  in  respect  of  the  said 
benefices  might  be  declared;  that  the  said  trustees  might 
be  ordered  to  proceed  forthwith  to  a  new  election  to  the 
said  curacy  of  St.  Mary;  that  a  scheme  might  be  settled, 
under  the  direction  of  the  Court,  for  regulating  the  admin- 
istration of  the  trusts  under  which  the  patronage  of  the 
said  benefices  was  held  by  the  said  trustees;  and  that  the 
said  Francis  Morse  might  be  restrained  by  injunction  from 
performing  divine  service  in  the  said  church  of  St  Mary, 
and  firom  reading  therein  the  articles  and  other  matters 
required  to  be  read  by  a  curate  licensed  to  a  church  on 
taking  possession  thereof,  and  from  doing  or  causing  to 
be  done  any  act,  matter,  or  thing  to  put  himself  into  pos- 
session of  the  said  curacy  under  or  by  virtue  of  the  said 
election,  nomination,  and  license,  or  any  of  them;  and 
that  the  said  Lord  Bishop  of  Lichfield  might  be  restrained 
by  injunction  firom  granting  any  new  or  other  license  to 
the  said  Francis  Morse  founded  upon  the  said  election  and 
nomination,  or  eitiier  of  them. 


1853. 


StaUmenL 


This  was  a  motion  for  an  injunction  in  the  terms  of  the 
prayer. 


Mr.  iZoft,  Q.C.,  and  Mr.  Kenyon  for  the  motion. — ^The 
property  and  right  of  presenting  to  this  living  were  given 
originally  for  the  support  and  benefit  oi  Shrewsbury  School 
on  the  dissolution  of  certain  monasteries;  and  the  purpose 
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1853.  school,  after  he  shall  hare  resigned  or  vacated  the  place 
of  head  or  second  master,  ru>tmih8tanding  any  8uch  claim 
or  preference  as  last  aforesaid;  amd  swh  head  or  second 
master  shall  be  capable  of  receiving,  holding,  and  possessing 
SM^^^Heiu.  ^^^  living  or  henejice^ equally  the  same  as  if  he  had  been 
qfihe  description  hereinbefore  mentioned." 

The  curacj  of  St  Mwty  became  vacant  in  the  month 
of  August,  1863. 

Many  clergymen  became  candidates,  and  forwarded  tes- 
timonials; and  amongst  such  candidates  were  several  per- 
sons who  answered  all  the  conditions  of  being  sons  of  bur- 
gesses of  the  town  of  Shrewsbury,  and  having  been  brought 
up  at  the  said  school  by  having  been  there  at  least  two 
years  immediately  preceding  their  going  to  one  of  the 
said  Universities,  and  who  were  graduates  of  one  of  the 
said  Universities,  and  fit  and  proper  persons  (duly  quali- 
fied according  to  law).  One  of  these  was  the  Rev.  Oearge 
Sandford. 

The  Rev.  Francis  Morse  was  at  the  same  time  a  candi- 
date for  the  said  appointment  He  was  educated  at  the 
school;  but  was  not,  as  the  trustees  knew,  the  son  of  a 
burgess  of  the  said  town  of  Shrewsbury.  The  trustees, 
however,  after  considerable  deliberation,  elected  him  by 
a  majority  of  votes. 

An  information  was  filed  against  the  trustees  and  the 
Rev.  Qeorge  Sandford  and  the  Rev.  Francis  Morse,  as  De- 
fendants, stating  these  facts,  and  praying  that  it  might  be 
declared  that  the  said  Francis  Morse  was  not  duly  elected 
or  duly  nominated  to  the  said  curacy;  and  that  the  said 
election  and  nomination  were  respectively  void;  and  that 
the  said  Francis  Morse  might  be  ordered  to  deliver  up 
the  license  granted  to  him  by  the  Lord  Bishop  of  Lichr 
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jiM  Ui  be  cancelled;  that  it  might  be  declared  that  the 
son  of  a  burgess  of  Shrewsburyy  being  a  fit  and  proper 
person  (duly  qualified  according  to  law),  and  who  had 
been  brought  up  in  the  said  school,  by  having  been  there 
at  least  two  years  immediately  preceding  his  going  to 
either  of  the  said  Universities,  and  who  was  a  graduate  of 
one  of  the  said  Universities,  was  entitled  to  be  preferred  in 
the  nomination  to  any  of  the  said  benefices  to  any  candi- 
date not  being  such  son  of  a  burgess;  or  that  the  rights  of 
sons  of  burgesses  and  other  parties  in  respect  of  the  said 
benefices  might  be  declared;  that  the  said  trustees  might 
be  ordered  to  proceed  forthwith  to  a  new  election  to  the 
said  curacy  of  St.  Mary;  that  a  scheme  might  be  settled, 
under  the  direction  of  the  Court,  for  regulating  the  admin- 
istration of  the  trusts  under  which  the  patronage  of  the 
said  benefices  was  held  by  the  said  trustees;  and  that  the 
said  Francis  Morse  might  be  restrained  by  injunction  from 
performing  divine  service  in  the  said  church  of  St  Mary, 
and  from  reading  therein  the  articles  and  other  matters 
required  to  be  read  by  a  curate  licensed  to  a  church  on 
taking  possession  thereof,  and  from  doing  or  causing  to 
be  done  any  act,  matter,  or  thing  to  put  himself  into  pos- 
session of  the  said  curacy  under  or  by  virtue  of  the  said 
election,  nomination,  and  license,  or  any  of  them;  and 
that  the  said  Lord  Bishop  o{  Lichfield  might  be  restrained 
by  injunction  from  granting  any  new  or  other  license  to 
the  said  Francis  Morse  founded  upon  the  said  election  and 
nomination,  or  either  of  them. 


Earl  or 
Powu. 

SkUemenL 


This  was  a  motion  for  an  injunction  in  the  terms  of  the 
prayer. 


Mr.  RoU,  Q.C.,  and  Mr.  Kenyon  for  the  motion. — The 
property  and  right  of  presenting  to  this  living  were  given 
originally  for  the  support  and  benefit  oi  Shrewsbury  School 
on  the  dissolution  of  certain  monasteries;  and  the  purpose 
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Argument. 


of  the  grant  being  for  the  advantage  of  this  particular 
school  was  confirmed  bj  Aahton'a  ordinancea  The  object 
of  the  Stat.  38  Geo.  3,  a  IzviiL  was  to  create  new  trustees — 
not  to  alter  the  rights  of  property  nor  the  beneficial  owner- 
ship of  the  living.  The  benefice,  and  all  advantage  of  it, 
were  still  intended  to  belong  to  the  school.  In  the  case  of 
In  re  The  Shrewdmry  School  (a).  Lord  CoUefihamy  in  an- 
swer to  the  argument  upon  this  very  statute,  that  the 
right  of  presentation  to  this  living  was  not  a  charitable 
trust  within  the  meaning  of  the  Municipal  Corporation 
Act,  6  &  6  WilL  4,  c.  76,  said,  that  the  28th  section  of 
38  Geo.  3,  c.  Ixviii.  ''effects  all  that  could  have  been  effected 
for  the  benefit  of  the  school  from  such  property.  It  de- 
scribes the  benefices  as  belonging  to  the  school.  It  proba- 
bly was  thought,  that,  in  order  to  secure  the  presentation 
of  proper  persons  to  these  benefices,  it  was  safer  to  vest 
the  right  of  presentation  in  a  body  not  capable  of  being 
personally  benefited  by  it,  rather  than  in  the  corporation 
of  the  trustees  of  the  school;  but  it  provides,  that  a  pre- 
ference shall  be  given  in  the  presentations  to  persons 
educated  at  the  school,  being  sons  of  burgesses  or  in- 
habitants oiChirhury,  and  a  preference  over  these  is  to  be 

given  to  retired  masters  of  the  school It  was  said, 

that,  as  there  was  to  be  only  a  preference  in  case  of  equality 
of  other  qualifications,  and  as  the  corporation  were  to  be 
judges  of  such  equality,  the  Act  would,  in  effect,  give  to 
the  corporation  the  unrestricted  patronage.  No  doubt  the 
duties  of  such  a  trust  are  easily  evaded ;  and  it  is  difiScult 
to  prove  a  breach  of  such  a  trust;  but  it  is  nevertheless  a 
trust,  and  one  of  which  the  abuse,  if  proved,  would  be 
corrected Their  trust  strictly  was  to  present  de- 
serving persons  from  amongst  the  favoured  class,  and  it  is 
only  on  failure  of  such  persons  that  the  right  of  presen- 
tation without  restriction  was  to  be  exercised  by  them. 


(a)  1  My.  &  Cr.  632. 
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It  seems  to  me  impossible,  upon  any  construction  of  the        1863. 
School  Act>  to  contend  that  these  ecclesiastical  benefices 
were  not  vested  in  the  corporation,  in  part,  at  least,  for 
the  benefit  of  the  school'' 


The  objection  to  this  must  depend  solely  upon  the 
construction  of  the  words  of  the  statute.    The  question 
must  be,  whether  the  expression  ''caeteris  paribus"  in 
section  28  imposes  upon  the  trustees  the  duty  of  se- 
lecting the  person  who  has  the  highest  qualifications  in . 
the  whole  curriculum  of  learning  among  all  the  candi- 
dates presented  to  them,  or  whether,  if  an  unobjectionable 
candidate  of  the  favoured  class  be  presented,  he  is  not  to 
be  preferred     Now,  in  this  28th  section,  there  is,  first,  a 
positive  enactment,  then  a  proviso  narrowing  that,  and 
then  an  exception  narrowing  the  effect  of  the  proviso. 
The  effect  of  the  whole  section  is,  that  the  person  to  be 
appointed  must  first  be  fit  and  proper;  and  if  the  head  or 
second  master  be  a  candidate  with  that  qualification,  he 
is  to  be  preferred;  and  next  to  such  master,  the  son  of  a 
burgess,  being  a  fit  and  proper  person,  is  to  be  chosen. 
The  University  CoUege  case  (a)   differed  essentially  from 
this;  because  there,  by  the  terms  of  the  statute  for  the 
election  to  the  fellowship,  there  was  to  be  in  the  first 
place  a  comparison  of  candidates,  and  the  person  to  be 
elected  was  to  be  in  several  specified  requirements  ''  magis 
aptus,"  and  the  words  "  csBteris  vero  paribus  ille  pnefera- 
tor  qui"  &c.,  were  only  used  subsequent  to  this  direction. 
—They  referred  also  to  Ex  parte  Wrangham  (6). 

Mr.  L.  Bird  for  two  of  the  five  trustees  who  were  out- 
voted in  the  appointment. — But  for  the  Act  of  Geo.  3  any 
candidate  educated  at  the  school,  who  was  the  son  of  a 
burgess,  and  a  fit  and  proper  person,  would  have  the  pre- 
ference over  all  others  who  were  not  sons  of  burgesses;  and 
the  words  "  cseteris  paribus"  in  the  Act  are  the  only  words 

(a)  2  Ph.  621.  (6)  2  Ves  jun.  609. 
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that  can  alter  this  rule.   The  interpretation  which,  in  this 
case,  has  been  put  upon  these  words  is  not  only  violent 
and  unnatural,  but  uncertain  and  indefinite — ^violent,  be- 
Powi%       cause  it  takes  away  a  benefit  intended  for  this  school,  and 
^l~Jj^      which,  to  it,  is  of  great  value;  and  indefinite,  because,  if 
the  member  of  the  particular  class  is  to  be  equal  in  all 
respects  to  any  other  candidate,  and  especially  in  point  of 
learning,  there  is  hardly  any  possibility  of  determining 
among  many  which  is  the  best.    The  qualifications  which 
fit  a  man  for  the  office  of  a  parish  priest  are  in  themselves 
very  numerous;  and  these  may  be  viewed  by  the  trustees 
in  extremely  different  lights.    One  may  prefer  a  candidate 
because  he  is  poor;   another  may  choose  one  who  has 
wealth  to  distribute  in  charity.  Mere  advancement  in  learn- 
ing could  scarcely  be  thought  by  any  one  to  be  a  special 
qualification  for  such  an  office.    Many  may  think  that  one 
of  the  first  requisites  is,  that  experience  in  life  and  know- 
ledge of  human  nature  which  fit  a  clergyman  to  be  the 
friend  and  counsellor  of  the  poor  in  worldly  matters,  as 
well  as  by  virtue  of  his  sacred  office  their  spiritual  guide 
But  if  the  words  "  caeteris  paribus"  are  read  as  referring 
to  the  qualifications  previously  mentioned  in  the  Act, 
namely,  that  the  nominee  should  be  '^a  fit  and  proper  per- 
son duly  qualified   according  to  law,"  their  meaning  is 
reasonable;  because  it  then  leaves  the  benefit  intended  for 
the  school  untouched.     And  this  construction  is  the  na- 
tural way  of  reading  the  Act;  for  these  words,  ''a  fit  and 
proper  person,"  &c.  are  not  contained  in  the  proviso,  which, 
standing  alone,  would  authorise  the  trustees  to  appoint 
any  candidate  who  was  brought  up  at  the  school,  and  who 
was  a  graduate  of  either  of  the  Universities  and  the  son 
of  a  burgess,  whether  he  was  a  fit  person  or  not.    But,  to 
shew  that  this  was  not  intended,  the  words  "  caeteris  pari- 
bus" were  introduced  into  the  proviso;  and  the  "caetera" 
there  mentioned  are  those  qualifications  only  which  it 
had  been  previously  stipulated  should  be  essential  to  the 
election  of  any  one.     This  construction  makes  the  last 
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ckuse  of  the  28th  section  intelligible.  By  that  clause  the  1353. 
head  master,  if  a  candidate^  is  to  be  eligible  ''as  if  he  had 
been  of  the  description  hereinbefore  mentioned;"  that  is, 
''as  if  he  had  been  brought  up  at  the  school  and  a  fit  and 
proper  person,"  &;c  But  if  a  wider  signification  be  given  ArqwHenL 
to  the  requisite  "caetera,"  and  they  are  supposed  to  include 
mental  endowments  and  all  kinds  of  varied  qualifications, 
then  this  last  clause  is  unintelligible;  for,  in  that  case,  the 
description  before  mentioned  would  contain  nothing  posi- 
tive or  definite,  and  the  clause  could  only  mean,  that  the 
master  might  be  elected,  though  inferior  to  the  other  can- 
didates. Unless  this  be  the  construction  the  Act  of  Par- 
liament would  have  inflicted  an  injury  upon  the  school; 
for  these  livings  were  intended  to  offer  a  prospect  of  ad- 
vancement to  the  scholars  of  this  particular  school;  and  it 
would  be  very  little  to  their  advantage,  if,  in  a  contest  for 
the  presentation,  they  were  exposed  to  competition  with 
all  the  rest  of  England.  Moreover,  the  appointment  is  bad; 
because  all  the  trustees  have  not  concurred.  [The  Vicb- 
Chahcblloe. — I  think  that  the  Court  would  compel  the 
concurrence  of  the  minority  rather  than  allow  the  pre- 
sentation to  lapse  for  want  of  it.] 

Mr.  Sekjyn  for  Mr.  Sa/ndfoi^d, 

Mr.  Bacon,  Q.C.,  and  Mr.  Denison  for  the  trustees  who 
had  voted  for  Mr.  Morse. — The  question  is  entirely  upon 
the  construction  of  the  stat  38  Geo.  3,  c.  Ixviii.  which  has 
altogether  superseded  Ashion'a  ordinances  and  the  original 
foundation  of  the  charity;  nor  can  these  be  regarded  in 
determining  the  true  construction  of  the  Act.  It  is  not 
unreasonable  to  suppose  that  the  legislature  thought  that 
it  Was  injurious  even  to  Shrewsbury  School,  as  it  was  un- 
doubtedly to  the  service  of  the  church,  that  clergymen 
should  be  selected  only  from  the  sons  of  burgesses,  and 
not  fi-om  a  wider  circle  of  candidates. 
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As  to  what  the  statute  actually  provided,  the  words  of 
the  28th  section  standing  alone  are  too  clear  for  doubt 
The  words  "  caeteris  paribus,"  as  there  used,  can  have  no 
other  meaning  than  that  the  best  man  that  offered  should 
be  preferred;    nor  does  the  construction  for  which  we 
contend  take  away  all  preference  from  the  Shrewsbury 
scholars;  for  the  persons  who  are  to  appoint  would  very 
naturally  and  justly  feel  some  partiality  for  men  who  had 
been  educated  at  that  school,  which  might  (as,  no  doubt, 
it  has  happened  in  many  cases,)  incline  the  balance,  when 
otherwise  equally  poised,   in  their  favour.     [The  Vice- 
Chancbllob. — ^The  proviso  is  imperative  in  form-]     But 
some  limit  must  be  put  upon  that;  for  it  could  not  be  in- 
tended that  the  son  of  a  burgess,  who  might  only  just 
answer  the  other  requisites,  should  be  appointed  in  pre- 
ference to  other  candidates,  possibly  of  the  greatest  emi- 
nence, who  were  not  sons  of  burgessea     The  common 
meaning  of  the  words  "caeteris  paribus"  refers  to  all 
qualifications  whatever.    [The  Vice-chancellor. — ^In  the 
decided  cases  these  words  have  been  referred  only  to  pre- 
viously mentioned  requisites.]     But  "  fit  and  proper  and 
duly  qualified  according  to  law,"  which  are  the  only  quali- 
fications previously  mentioned  in  this  statute,  are  requi- 
sites of  the  law  which  it  was  needless  to  stipulate  for;  and 
the  expression  of  these  requisites  is  mere  surplusage.   The 
Act  must  be  read  as  if  those  words  had  not  been  there. 
[The  Vice-Chancbllor. — The  question  is,  whether  those 
words,  "fit  and  proper,"  refer  to  absolute  or  relative  fit- 
ness.    The  difficulty  in  your  way  is,  that  the  whole  scheme 
of  the  Act,  as  Lord  Gottenham  seems  to  have  thought, 
was  to  benefit  the  Shrewdmry  School.]     The  question 
here  is  rather,  whether  it  was  intended  to  benefit  the  bur- 
gesses, for  both  candidates  were  educated  at  the  school 
The  Act  changed  the  rights  in  other  ways.    The  object 
of  the  statute  was  to  provide  for  the  more  beneficial  ad- 
ministration of  this  charity  in  all  respects.    The  construe- 
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tion  of  the  relators  would  leave  the  matter  as  though  ^^^^^ 
Aditon's  ordinances  had  never  been  abolished.  No  ques- 
tion properly  arose  upon  these  words  before  Lord  Gotten- 
ham.  He  oMy  had  to  determine  whether  the  persons  in 
whom  the  appointment  was  vested  were  trustees  within 
the  meaning  of  the  Municipal  Corporation  Act  [The  Vice- 
Chancellob. — If  they  are  trustees  they  must  be  amenable 
to  this  Ck)urt  for  any  breach  of  trust;  but  in  what  way 
could  this  Court  try  whether  one  clerk  was  in  all  respects 
better  qualified  than  another.]  That  is  a  difficulty  which 
is  inherent  in  the  nature  of  such  a  trust;  but,  notwith- 
standing the  number  of  such  trusts  that  exist,  there  have 
been  few  or  no  appeals  against  the  decisions  of  the  trustees. 
[TheViCE-CHANCELLOR. — By  the  last  clause  of  the  28th  sec- 
tion, according  to  your  construction,  the  head  master  may 
be  appointed,  though  inferior  to  the  other  candidates.]  Or 
if  equal;  but  the  head  master  has  been  subjected  to  a 
searching  examination  previously  to  being  elected  master, 
and  therefore  it  is  not  necessary  to  compare  him  with  the 
other  candidates.  It  is  not  necessary  that  the  trustees 
should  he  unanimous:  Attomey-Oeneral  v.  Davy  (a),  Sey- 
iiwur  V.  Bennett  (li)9  Attomey-Oenerol  v.  ScoU  (c),  Re  Belov- 
ed WOkes'  Charity  (d). 

Mr.  Elmdey,  Q.  C,  for  Mr.  Morse. — The  real  question  is, 
to  what  extent  the  proviso  limits  the  powers  of  the  trus- 
tee? The  words  "  cfleteris  paribus,"  standing  alone,  are 
quite  general;  and  if  there  is  any  limitation  put  upon 
them  by  this  section,  they  must  still  mean  that  the  candi- 
dates shall  be  equal  in  fitness  for  the  office  of  a  clergy- 
man. 

Mr.  BoUy  Q.  C,  in  reply. — The  words  "  caeteris  paribus" 
refer  to  the  preceding  words  "  fit  and  proper,"  &c. ;  and 

(a)  2  Atk.  212.  (c)  1  Ves.  sen.  413. 

(6)  Id.  482.  {d)  3  Mac.  &  G.  440. 
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1853.^      these  words  are  not  mere  surplusage,  for  they  do  not  in- 
terfere with  any  other  part  of  the  statute;  and  though 
what  they  express  might  possibly  be  implied  without 
them,  to  this  extent,  that  the  trustees  mighr  be  controlled 
Argument     if  they  presented  a  person  plainly  unfit  for  the  office;  yet 
the  expression  of  these,  as  necessary  qualifications,  re- 
moves all  doubt  as  to  the  authority  of  the  trustees,  and 
gives  to  them  an  unquestionable  right  of  judging  of  those 
qualifications  which  are  commonly  regarded  by  the  bishop 
on  instituting  any  person  to  a  living,  and  the  effect  of  the 
whole  provision  is,  that  a  son  of  a  burgess  must  have  these 
positive  qualifications  before  he  can  be  eligible.  [The  Vics- 
Chancellob. — The  words  "  caeteris  paribus"  imply  compa- 
rison.]   Yes;  there  must  be  an  equality  in  this  fitness  ac- 
cording to  law.    It  is  admitted  that  the  "  caetera''  must  of 
course  be  limited  to  some  extent  by  the  subject-matter — 
appointing  to  a  living;  for  example,  it  cannot  refer  to  the 
height  or  weight  of  the  candidate;  but  if  that  were  the 
only  limit,  the  trust  would  be  utterly  vague  and  indefi- 
nite.   [The  Vice-Chancellob. — Your  argument  avoids  the 
ground  of  disqualification ;  but  the  words  "  fit  and  pro- 
per,'' &c.,  may  have  some  meaning  in  that  way:  for  in- 
stance, if  the  only  candidate  of  the  preferred  class  were 
an  old  man  of  eighty,  the  bishop  could  not  refuse  to  in- 
duct him,  and  yet  this  Court  might  hold  that  he  was  not 
a  fit  person.]     That  might  be  a  disqualification ;  but  the 
difficulty  occasioned  by  the  construction  put  upon  the  sta- 
tute by  the  Defendants  is  much  greater.     According  to 
their  argument,  there  would  be  nothing  to  control  the  will 
and  pleasure  of  the  trustees  in  making  a  presentation. 
Upon  a  question  like  this,  of  nice  construction,  it  should 
be  sufficient  if  the  balance  of  probability  is  in  favour  of 
the  Shrewdmry  School,  for  which  a  benefit  was  no  doubt 
intended. 

The  Vice-Chancellob  reserved  his  judgment. 
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The  Vice-Chancbllob  Sib  W.  Page  Wood,  on  this  day,  1853. 
in  the  Christmas  Vacation,  delivered  judgment  in  Cham- 
bers.— ^Afler  stating  shortly  the  foundation  of  the  school, 
the  indenture,  the  rules  made  by  Thomas  AdUon,  and  the 

preamble  of  the  statute  38Qeo.  3,  Ixviii.,  his  Honour  con-  Dee.  23. 

tinued: —  ,  - — 

So  far  as  the  legislative  intention  is  to  be  collected  from 
the  preamble,  this  statute  is  more  in  the  nature  of  a  pri- 
«Tate  estate  Act  than  of  a  public  statute.  There  is  no  re- 
cital whatever  respecting  the  public  benefit  contained  in 
the  preamble,  and  therefore  the  notion  of  the  legislature 
having  intended  by  any  change  or  alteration  made  in  the 
statutes  and  ordinances  of  the  school  to  provide  better  for 
the  public  service  or  for  the  benefit  of  the  community  at 
la^e,  is  excluded  The  simple  intention  was,  to  provide 
better  for  "  the  advancement  and  good  of  the  school." 

Another  thing  to  be  observed  is,  that  this  preamble  says 
that  it  would  be  well,  and  tend  essentially  to  the  advance- 
ment and  good  of  the  school,  that  other  rules  and  ordin- 
ances better  adapted  to  the  present  situation  of  the  school, 
uid  more  calculated  for  the  due  management  and  applica- 
tion of  the  revenues  belonging  thereto,  should  be  made 
ftnd  established. 

The  preamble  does  not  contain  any  recital  at  all  with 
I'rference  to  the  livings;  and  the  attention  of  the  legisla- 
ture seems  to  have  been  principally  directed,  to  arranging 
Matters  for  the  benefit  and  advancement  and  good  of  the 
school  and  its  revenues,  so  far  as  the  change  of  circum- 
stances generally,  and  of  this  school  in  particular,  might 
require.  That  the  legislature  had  in  contemplation  the 
ordinances  with  reference  to  the  vicarage,  is  perfectly 
clear,  for  the  preamble  not  only  recites  the  special  provi- 
sion of  the  indenture  of  the  thirteenth  year  of  the  reign  of 

VOL.L  Q  B.  K.W. 
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I8fi3.  Elizabeth,  that  the  parties  thereto  were  to  obey  the  rules, 
regulations,  and  ordinances,  with  reference  to  the  presen- 
tation to  the  living  of  St.  Mary;  but  the  8th  section  of 
the  Act  proceeds  to  change  entirely  the  mode  of  appoint- 
Judameiu  °^®^*'  ^^  St  Mary,  and  instead  of  vesting  it  in  the  burgesses 
and  chief  schoolmaster,  the  effect  of  the  8th  and  28th  sec- 
tions together  is  to  displace  the  schoolmaster  from  any 
voice  in  the  nomination  of  the  incumbent.  [His  Honour 
then  read  the  8th  section,  see  p.  192,  supra.] 

The  scheme  therefore  of  the  Act,  as  far  as  I  have  pro- 
ceeded, is  this,  that  the  legislature  thinks  it  expedient  to 
take  out  of  the  corporation  the  general  control  of  the  pro- 
perty which  was  vested  in  them  by  the  indenture  of  Eliza- 
beth, and  to  vest  it  in  a  specific  body  of  trustees  for  the  be- 
nefit of  the  school,  to  leave  in  the  corporation  the  right  of 
advowson  to  this  particular  ecclesiastical  benefice,  but  to 
take  from  the  schoolmaster  that  privilege  which  he  had, 
under  the  regulations  of  Ashton,  of  having  an  equal  voice 
in  the  appointment  of  a  minister. 

Then,  the  statute  proceeds,  by  the  28th  section,  to  pro- 
vide specially  what  is  to  be  done  with  reference  to  these 
livings ;  and  it  is  there  enacted,  "  That  the  right  of  no- 
mination, appointment,  and  presentation  to  the  respective 
advowsons,  vicarages,  curacies,  and  all  other  ecclesiastical 
benefices  and  other  ecclesiastical  offices  belonging  and  ap- 
pertaining to  the  said  school  (except  the  office  of  catechist 
and  reader)  shall  be  and  is  hereby  declared  to  be  in 
.  the  mayor,  aldermen,  and  assistants  of  the  said  town  of 
Shrewsbury,  and  their  successors  for  the  time  being,  for 
ever.''  If  it  had  stopped  there,  the  enactment  would  have 
been  sufficient  to  give  the  mayor,  aldermen,  and  burgesses 
the  absolute  property  of  the  advowson,  and  the  right  of 
presenting  whomsoever  they  pleased  for  their  own  benefit 
[His  Honour  then  read  the  rest  of  the  28th  section;  see 
p.  195,  supra.] 
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It  is  this  clause  of  the  section  that  raises  the  question  igoa. 
in  this  case,  a  question  which,  I  confess,  I  have  felt  and 
still  feel  to  be  one  of  very  considerable  difficulty;  but  hav- 
ing given  the  best  attention  to  it  that  I  can,  I  have  come 
to  the  conclusion  that  the  words  "  caeteris  paribus"  are  j„Zii^ 
to  be  referred  simply  to  the  fact  of  the  person  being  fit 
and  proper  and  duly  qualified  according  to  law. 

In  order  to  state  more  clearly  the  grounds  on  which  I 
have  come  to  this  conclusion,  I  must  begin  by  saying  that 
I  do  not  agree  with  the  argument  that  I  am  bound,  in 
considering  the  construction,  to  look  to  the  Act  of  Parlia- 
ment alone,  and  not  to  anything  which  preceded  it.    I 
apprehend  that,  in  construing  an  Act  of  Parliament,  a 
deed,  will,  or  whatever  other  instrument  may  have  to  be 
construed  by  the  Court,  I  have  a  right  to  look  to  all  the 
circumstances  which  the  parties  to  the  instrument,  whe- 
ther a  testator,  a  donor,   or  the  legislature,  who  are 
executing  a  solemn  act,  had  before  them  at  the  time, 
and  were  themselves  contemplating,   as  proved,  not  of 
course  by  any  extrinsic  evidence,  but  by  evidence  afibrd- 
ed  by  the  instruments  themselves,  and  also  such  matters 
as  can  be  proved  by  extrinsic  evidence  to  have  been  the 
circumstances  which  surrounded  them,  and  which  may 
have  affected  the  conclusion  at  which  they  have  ar- 
rived.    Such  a  mode  of  construing  Acts  of  Parliament 
has  been  not  unfrequently  resorted  to.     It  is  customary 
to  consider  what  was  the  exact  state  of  the  law  and  other 
matters  of  the  kind  at  the  time  when  a  particular  Act 
^as  passed.    I  find  here,  however,  in  the  preamble  of  the 
statute,  without  resorting  to  any  external  circumstances, 
a  recital  of  the  original  grant  of  this  property  in  ques- 
tion, as  having  been  for  the  benefit  of  the  school;  I  find  a 
recital  of  Aahton's  ordinances;  I  find  a  recital  that  the 
intention  of  the  legislature  in  making  such  a  change  as 
they  did  make,  was  for  the  purposes  of  the  advancement 
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185a  and  good  of  the  school,  and  that  it  should  be  so  as  to  be 
more  calculated  for  the  due  application  and  management 
of  the  revenues  belonging  thereto. 

Judgment.         Therefore,  I  apprehend  it  would  require  some  very  strong 
and  forcible  reason,  or  some  form  of  words  which  it  would 
be  impossible  for  the  Court  otherwise  to  deal  with,  to  in- 
duce the  Court  to  suppose,  that,  in  providing  for  the  bene- 
fit of  the  school,  the  legislature  intended  to  make  a  change, 
which,  in  itself,  could  scarcely  in  any  sense  be  said  to  be 
for  the  benefit  and  advancement  of  the  school.    There  is 
one  sense  which  has  been  suggested,  and  which  I  have 
turned  over  in  my  mind,  in  which  it  may  be  said  to  be 
for  the  benefit  and  advancement  of  the  school,  that,  in- 
stead of  having  a  preference  given  to  the  scholars,  provided 
they  are  fit  and  proper  persons  to  fill  a  given  office,  they 
should  be  brought  into  a  large  field  of  competition,  and 
that  when  they  should  be  found  equal  in  every  respect  to 
all  their  competitors,  or  to  the  best  of  their  competitors, 
then,  and  not  till  then,  they  should  be  entitled  to  the 
particular  office.     In  other  words,  it  might  be  said  to 
be  an  advantage  that  the  scholars  should  be  stimulated 
by  this  large  amount  of  competition  to  a  greater  ad- 
vancement in  learning,  greater  propriety  of  behaviour,  and 
greater  fitness  in  every  respect  for  the  qualifications  and 
duties  of  a  clergyman.     But,  considering  in  that  view,  to 
what  qualifications  it  is  possible  to  attribute  the  ''  caetera 
paria,"  they  will  be  found  to  be  so  vague  and  indefi- 
nite, that  that  species  of  competition,  instead  of  confer- 
ring a  benefit  on  the  school,  which  might  well  be  ex- 
pected if  it  were  an  examination  in  learning  alone,  would 
be  found  to  be  a  mode  by  which  the  scholars  would  not 
only  be  easily  excluded  when  there  was  any  improper  in- 
tention on  the  part  of  the  trustees  so  to  do,  but,  also,  by 
which  they  might  be  constantly  excluded  without  the 
slightest  impropriety  on  the  part  of  the  trustees,  and  sim- 
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ply  by  a  difference  of  opinion  in  the  minds  of  the  trustees 
as  to  what  were  the  "  caetera  paria,"  which  might  sway  each 
individual  trustee  who  voted,  and  the  rule,  although  ap- 
plied perhaps  to  opposite  qualifications  by  every  trustee, 
might  result  in  bringing  a  majority  of  them  to  vote  in 
favour  of  a  given  candidate  as  preferable  to  another,  on 
grounds  entirely  vague  and  possibly  entirely  different  in 
the  mind  of  every  trustee  who  voted  in  that  majority.  I 
think,  that,  if  such  a  state  of  things  should  arise,  it  could 
scarcely  be  said,  that  anything  had  been  done  by  the  Act 
for  the  benefit  of  the  school;  on  the  contrary,  the  Act 
would  deprive  the  scholars  of  considerable  benefit  that 
was  vested  in  them,  and  taken  notice  of  by  the  legislature 
as  having  been  so  vested  in  them  previously  to  the  passing 
of  the'* Act. 
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Judgment, 


Now,  first  of  all,  in  considering  this  question  upon  the 
ground  of  the  intention  of  the  legislature,  I  have  to  ask 
myself,  in  what  possible  way  could  the  school  have  secured 
to  it  that  benefit  which  unquestionably  had  been  secured 
to  it  before  the  passing  of  this  Act,  namely,  of  having  one, 
who  had  been  a  burgess's  son  and  brought  up  in  the 
school,  presented  to  this  particular  living,  provided  that 
he  were  a  fit  and  proper  person  for  it,  and  of  course,  as  a 
necessary  consequence,  a  person  qualified  by  law  to  hold 
it?  Why,  upon  the  construction  of  the  "caetera  paria," 
which  has  been  contended  for,  referring,  as  those  words 
must  do  in  that  case,  to  everything  incident  to  the  quali- 
fication of  a  clergyman  (of  course  some  restriction  must 
be  put  upon  them,  but  enlarging  their  meaning  beyond 
being  merely  fit  and  proper  and  qualified  according  to 
law),  each  scholar  must  come  into  competition  with  the 
whole  body  of  persons  who  may  present  themselves  as  can- 
didates, not 'simply  in  reference  to  his  being  a  person  well 
fitted  and  qualified  to  serve,  but  in  reference  to  whether 
or  not  there  may  not  be  some  other  person,  who,  in  the 
mind  of  each  individual  trustee,  may  be  better  fitted  and 
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qualified  to  serve  in  respect  of  all  the  varions  qualifica- 
tions which  adorn  the  profession  of  those  who  are  in  holy 
orders.  One  trustee  might  think  that  the  favoured  can* 
P0WI8.  didate,  the  school  candidate,  was  much  the  most  learned 
Judgment.  ^^^9  ^^^  *^®^  ^®  might  consider  learning  to  be  of  little 
consequence  to  a  clergyman  in  comparison  with  other 
qualifications,  such  as  being  a  man  of  kind  and  tender 
disposition,  and  one  likely  to  search  out  and  visit  all  those 
who  might  be  committed  to  his  charge,  and  to  minister  to 
them  with  that  pastoral  spirit  and  affection,  which,  in  his 
opinion,  might  be  the  principal  qualification  of  a  cleigy- 
man.  Another  trustee,  voting  in  the  majority  for  the 
same  candidate,  might  not  care  so  much  about  those  qua- 
lifications, but  might  have  agreed  in  thinking  that  the 
school  candidate  was  superior  in  learning;  nay  more,  might 
have  thought  him  superior  in  those  very  pastoral  qualifi- 
cations on  account  of  which  his  co-trustee  had  declared 
his  preference;  but  then,  he  might  have  judged  it  to  be  of 
vast  importance  to  have  a  wealthy  man,  who  would  be 
able,  in  a  poor  parish,  to  distribute  his  money  in  charity, 
and  to  relieve  the  various  wants  that  might  attend  his 
poor  parishioners;  and,  for  this  reason,  although  differing 
with  his  co-trustee  upon  the  grounds  on  which  he  votes, 
he  might  yet  vote  for  the  same  individual  and  against  the 
school  candidate.  So  I  might  go  on  with  every  one  of 
them,  multiplying  instances  in  which  every  single  trustee 
might  have  arrived  at  the  conclusion  that  he  preferred 
another  candidate  to  the  statutory  candidate,  if  I  may  so 
term  him,  although  he  might  think  him  to  be  inferior  to 
the  statutory  candidate  in  a  vast  number  of  qualifications, 
because  of  his  superiority  in  one,  and  that  one  might  be 
a  totally  different  one  from  the  qualifications  which  had 
induced  his  co  trustees,  who  concurred  in  voting  with  the 
majority,  to  give  the  preference  to  the  same  person;  and 
thus,  in  truth,  a  person,  who  was  thought  by  every  one 
who  voted  for  him  to  be  inferior  except  only  in  some  one 
given  qualification  to  the  statutory  candidate,  might  in 
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the  result  have  the  majority  of  the  voices  as  being  the  fit- 
ter person;  and  yet  every  one  of  the  trustees,  being  indi- 
vidually asked,  might  say — ^If  I  had  been  told  that  the 
choice  was  to  be  upon  the  qualifications  relied  on  by  the 
other  trustees,   I  confess  I  should  have  preferred,  the 
statutory  candidate.    Putting  it  in  that  point  of  view, 
it  strikes  me  as  a  notion  shocking  to  common  sense,  to 
suppose,  that,  in  intending  a  benefit  to  this  school,  it 
should  have  been  left  by  the  legislature  on  this  extremely 
vague  and  unsatisfactory,  and,  as  it  seems  to  me,  unsound 
foundation ;  so  that,  without  the  possibility  of  suggesting 
any  impropriety  of  motive  or  breach  of  the  trustees'  du- 
ties, attributing  the  most  honest  intentions  to  every  per- 
son concerned  in  the  appointment,  the  result  might  be, 
that  the  statutory  candidate  would  be  passed  by  without 
the  least  concurrence  on  the  part  of  those  who  voted  for 
the  other  candidate — that  he  was,  in  their  opinion,  on  the 
whole  superior.     Every  trustee  might  think  the  statutory 
candidate  superior  in  every  qualification  but  one.    This 
absurd  result  might  be  arrived  at,  that  there  might  be  a 
majority  in  favour  of  the  statutory  candidate  in  one  sense, 
puttmg  aside  all  the  particular  motives  which  actuated 
ea^h  trustee  in  his  particular  preference;  while,  in  truth, 
the  return  to  the  Court  would  be,  that  the  majority  of 
votes  had  been  given  in  favour  of  another  candidate  who 
did  not,  in  the  real  opinion  of  the  majority  of  those  who 
voted,  when  their  opinion  was  thoroughly  sifted  and  exa- 
mined, possess  in  all  respects  an  equal  qualification  with 
the  candidate  whom  they  had  actually  rejected.     Of  course, 
if  the  words  are  so  strong  that  I  am  obliged  to  come  to 
this  conclusion,  it  must  be  done ;  and,  therefore,  I  have 
to  consider  the  words  of  this  particular  statute,  to  see 
whether  or  not  that  is  the  proper  way  of  expounding 
them. 


1853. 


Judgment. 


Now  the  argument  of  those  who  uphold  the  nomination 
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185a  of  Mr.  Morse^  the  non-statutoiy  candidate,  upon  the  words 
of  the  statute  may  be  presented  thus:  They  say,  that  those 
words  '^  to  appoint  a  fit  and  proper  person  duly  qualified 
according  to  law/'  are,  in  fact,  mere  surplusage;  that 
Judgment.  ^^  ^^^  legislature  had  simply  said,  ''  to  nominate  a  person 
to  hold  the  living,''  that  would  have  been  entirely  equiya- 
lent  They  say  further,  that,  even  if  those  words  be  not 
surplusage,  yet  if  their  meaning  is  simply  that  the  person 
to  be  appointed  is  to  be  equal  in  those  respects,  namely, 
as  being  fit  and  proper  and  duly  qualified  according  to 
law,  then  that  equality  is  implied  in  the  preference 
given,  and  that  the  words  *'  cseteris  paribus  "  are  entirely 
useless.  In  other  words,  they  say,  that  it  may  not  be  ne- 
cessary to  strike  out  the  words  ^^fit  and  proper  and  duly 
qualified  according  to  law,"  but  that  the  case  would  stand 
exactly  on  the  same  footing  if  those  words  were  omitted; 
whilst  on  the  opposite  side  the  informants  are  compelled 
to  strike  out  the  words  "  caeteris  paribus,"  and  to  attribute 
no  meaning  to  them. 

I  do  not,  however,  concur  in  the  view  that  these  words 
"  to  appoint  a  fit  and  proper  person  duly  qualified  accord- 
ing to  law  "  are  surplusage.  "  Duly  qualified  according 
to  law  "  I  may  perhaps  treat  as  surplusage,  because  no  one 
could  be  appointed  who  was  not  "  duly  qualified  according 
to  law."  He  would  be  rejected  simpliciter.  I  do  not  at- 
tribute, therefore,  much  force  to  these  words;  but  I  think 
"  a  fit  and  proper  person  "  are  words  that  have  force.  If 
the  first  clause  of  the  28th  section  of  this  Act  had  simply 
vested,  as  I  said  before,  the  advowson  in  the  mayor,  alder- 
men, and  burgesses,  they  would  be  capable  of  presenting 
any  person  qualified  according  to  law,  any  body  whom  the 
bishop  would  not  reject  But  when  the  statute  imposes 
upon  them,  by  the  word  "  shall,"  the  obligation  to  appoint 
a  fit  and  proper  person  duly  qualified,  intimating  that  it 
is  not  to  be  an  unqualified  nomination  for  the  benefit  of 
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the  corporation  itself;  and  further,  that  it  must  be  a  per-      ^^ 
son,  secundum  subjectam  materiem,  fit  and  proper  to  hold 
this  living  of  St.  Mary^  I  can  easily  conceive  many  cases 
arising,  in  which  a  person  who  might  -well  be  appointed 
by  a  patron  having  an  unlimited  right  of  presentation,     Jvdgmeni. 
and  -who  could  in  no  case  be  rejected  by  the  bishop,  would 
still  not  be  allowed  by  this  Court  to  be  appointed  by  the 
mayor,  aldermen,  and  burgesses,  as  a  fit  and  proper  person 
imder  the  provisions  of  this  Act    For  instance,  the  state 
of  the  law  when  this  Act  passed  allowed  a  person  to  hold 
two  livings  at  the  same  time,  two  or  three  hundred  miles 
distant  from  each  other — ^happily  a  state  of  the  law  no 
longer  existing.    If  there  were  no  restriction,  but  only 
that  these  persons  were  to  appoint  a  fit  and  proper  person, 
it  being  their  o-wn  living,  they  might  have  appointed  a 
person  holding  a  living  in  Cornwall  or  Suffolk  or  any  dis- 
tant county,  to  hold  this  living  of  St  Mary^  and  the  bishop 
could  not  have  refused  him  on  account  of  his  holding  the 
other  living;  yet,  in  such  a  case,  this  Court  would  say, 
that  a  gentleman  holding  a  living  at  that  distance,  looking 
to  the  whole  scope  of  this  Act,  was  not  ''  a  fit  and  proper 
person"  to  be  appointed  to  this  curacy  of  St  Mary,  Again, 
&s  I  suggested  at  the  hearing,  they  might  appoint  an  octo- 
genarian, for  the  sole  purpose,  if  they  were  patrons,  of 
Belling  the  next  presentation,  a  case  which  unhappily,  by 
law,  is  still  possible ;  but,  having  to  appoint  a  fit  and  pro- 
per person,  they  undoubtedly  would  be  restrained  by  this 
Court  £rom  appointing  such  a  person  to  hold  this  living. 
There  might  be  many  other  cases  suggested,  in  which  the 
words  ''  fit  and  proper"  would  be  found  to  have  force. 
That  being  so,  there  is  a  clear,  and,  as  it  seems  to  me,  a 
rational  sense  to  be  attributed  to  these  particular  words 
and  this  restriction. 

Then,  it  was  observed  in  argument,  that  the  statute 
does  not  say  they  must  appoint  ''  the  most  fit  and  proper 
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lHfi3.  person,"  but  it  was  answered  that  such  would  be  the  duty  of 
the  trustees.  No  doubt  it  would  in  conscience;  but  I  think 
that  it  is  not  necessary  in  this  Court  to  make  any  such 
appointment,  because,  if  the  words  were  "the  most  fit  and 
Judgment  P'oper  person,"  this  Court  would  then  necessarily  require 
some  evidence  to  be  given  and  a  comparative  examina- 
tion, in  order  to  test  the  qualifications  of  different  per- 
sons, and  to  establish  that  one  person  was  more  fit  than 
another  in  that  sense,  and,  further,  would  admit  evidence 
of  such  fitness;  and  if  the  trustees  themselves  did  not 
make  a  return  of  their  really  having  examined  and  hav- 
ing appointed  the  most  fit  person,  the  Court  would  take 
upon  itself  to  examine  into  that  matter  and  to  make 
its  determination  accordingly,  with  reference  to  whe- 
ther or  not  the  most  fit  person  had  been  appointed.  But 
the  nomination  is  simply  to  be  of  a  person  who  is  fit, 
not  necessarily  the  most  fit,  and,  of  course,  he  is  to  be  qua- 
lified by  law. 

Then  there  comes  a  proviso,  which  is  evidently  to  be  a 
restriction  upon  the  general  power  of  appointing  a  fit  and 
proper  person.  And  that  proviso  is,  that  there  is  to  be 
this  favoured  person  with  all  these  qualifications,  includ- 
ing his  being  the  son  of  a  burgess,  who  is  to  be  preferred 
on  these  words  "  casteris  paribus."  Now,  I  have  already 
given  the  reasons,  which,  in  my  opinion,  shew  that  there 
would  arise  a  strong  inference  that  the  legislature  could 
not  have  meant  the  "caetera  paria"  to  refer  to  all  the 
qualifications  of  a  clergyman.  The  "casteris  paribus" 
must  have  some  limitation.  Everybody  admits  that  These 
words  are  to  be  applied  to  the  subject-matter.  The  ques- 
tion is,  whether  they  are  to  be  referred  to  all  the  qualifi- 
cations of  a  clergyman,  or  to  the  particular  qualification 
which  precedes  this  clause  in  the  Act  No  one  would  say 
that  here  the  words  "cfieteris  paribus"  referred  to  the  quali- 
fications of  a  schoolmaster  or  a  person  in  any  other  profes- 
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sion.  Hie  whole  question  is,  whether  they  are  to  be  applied        i863. 
to  the  whole  extent  of  clerical  qualifications,  or  to  those 
particular  qualifications  which  are  previously  mentioned 
in  the  Act. 


I  have  stated  the  grounds  on  which  it  seems  to  me,  in 
point  of  principle,  ii  priori,  that  the  inference  would  not 
b^  that  the  legislature  would  refer  by  these  words  to  the 
wide  area  of  all  the  qualifications  which  might  be  enumer- 
ated as  being  fit  and  seemly  in  a  clergyman.     But  fur- 
ther, I  think  that  authority  has  confirmed  the  view  which 
I  take  of  this  part  of  the  subject    I  think  that  in  the  Uni" 
versity  College  caseia)^  and  in  Ex  parte  Wrangham{b),  the 
Court  seems  to  have  assumed  throughout,  that  the  "  cas- 
tera  paiia"  were  the  ''  csetera"  which  had  preceded  in  the 
description  of  the  qualifications,  and  not  any  general  or 
indefinite  species  of  qualification.    That  is  most  singular- 
ly confirmed,  if  Lord  CoUenham's  representation  of  Lord 
Hardwicke'a  decision  in  the  case  of  Hobson^  only  referred 
to  in  his  judgment  in  the  University  College  case,  be  cor- 
rect   I  unfortunately  have  not  been  able  to  procure  a 
record  of  that  decision.    I  have  inquired  of  the  Regis- 
trars, and  I  find  that  whenever  the  Chancellor  makes  an 
order  as  visitor,  there  is  no  record  of  it  kept  in  the  Court 
of  Chancery  or  in  the  Petty  Bag  Office.    The  Registrars 
have  made  search,  and  there  is  no  record  of  the  order  of 
1740,  of  Lord  Hardwicke  in  Ex  parte  Hobson.    But  Lord 
Cottenham  seems  to  have  had  it  before  him  in  the  Univer- 
^y  College  case,  and  I  suppose  must  have  had  it  from  the 
records  of  the  University  itself,  where  probably  it  may  be 
found;  and,  had  more  time  been  given  me,  I  should  have 
sent  to  that  learned  body  to  know  if  I  could  be  favoured 
with  an  examination  of  the  order.    I  did  not  think  it, 
however,  necessary  to  postpone  my  judgment  for  that 

(a)  1  My.  &  Cr.  632.  (b)  2  Ves.  609. 
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1853.  purpose,  although  I  should  have  been  glad  if  I  could  have 
had  the  opportunity  of  doing  so.  When  the  UnivergUy 
CMege  case  came  before  Lord  CoUenham  (a),  the  statute 
upon  which  he  had  to  decide  was  this :  "  Quilibet  eligendua 
Judgment.  ^°  locum  Magistri  Wilhelmi  de  Dunelmia  sit  omatus  mori- 
bus,  facultatibus  pauper,  et  ad  proficiendum  in  facilitate 
.theologic&  magis  aptus;  caeterisvero  paribus,  ille  prsefera- 
tur  cseteris,  qui  de  partibus  Dunelmix  proximis  oriun- 
dus  extiterit:  sit  magister  in  artibus,  si  talis  commode 
reperiri  poterit  istius  patriae;  si  non,  sit  baccalaureus,  vel 
si  necesse  fuerit  sophista.'' 

There  were  three  qualifications:  the  candidate  was  to 
be  "  omatus  moribus."'    On  that  word  "  moribus''  great 
discussion  took  place  in  Wrangham'a  case  (6),  perhaps  it 
would  apply  rather  to  manners  than  moral  conduct — he 
was  to  be  "  ornatus''  in  his  manners,  and  poor  as  to  his 
means,  and  was  to  be  an  apt  student  in  theology.     There 
being,  therefore,  a  threefold  qualification,  one  very  vague, 
that  as  to  the  ''mores;"  another  less  vague,  though  in  some 
degree  vague,  as  to  his  means ;  and  the  other,  which  could 
be  defined  at  least  by  an  examination  of  the  scholars,  with 
reference  to  theology, — the  candidate  who  came  before 
Lord  OoUenham  asked  to  be  preferred,  not  averring  equality 
in  any  one  of  the  qualifications;  and  I  apprehend  upon 
that,  as  far  as  the  case  before  Lord  CoUenham  is  concern- 
ed, there  could  be  no  doubt  as  to  what  the  decision  must 
be  in  such  a  case.    The  "  caetera  paria"  must  mean  some- 
thing— and  must  be  referred  to  something  or  other;  and 
there  was  no  equality  of  any  sort  or  kind  averred  by  this 
petitioner,  and  consequently  the  petition  was  refused  by 
his  Lordship.   But  Lord  Cottejiham  there  refers  to  another 
judgment  of  Lord  Hardwicke  on  the  same  statute,  and 
that  I  think  is  of  very  considerable  importance  as  throw- 

(a)  2  Ph  621 .  (b)  2  Ves.  609. 
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isg  light  on  this  case,  confirming  the  opinion  which  I  i853. 
hive  come  to  upon  the  consideration  of  the  whole  matter. 
''In  J 740,"  says  Lord  Cottenham,  "  the  petitioner  Hobson 
claimed  equality  with  his  opponent,  and  a  preference  from 
having  been  bom  nearer  to  Durham;"  and  I  will  add  j^^ient 
this  fact,  which  is  not  stated  here,  but  may  be  found  in 
the  case  of  Attomey-Oeneral  y.  Talbot{a)^  in  which  this 
case  oi  Hobson  8  is  referred  to,  that  the  opponent  of  Hob- 
«m  had  been  elected  by  a  majority.  He  came,  therefore, 
didming  an  equality,  though  the  other  had  been  elect- 
ed by  a  majority;  and  what  Lord  CoUenham  says  on 
lx)rd  Eardwicke's  order  is  this,  "  And  Lord  Hardmcke's 
order,  finding  that  he  was  equal  in  learning  to  his  op- 
ponent)  and  that  he  had  been  bom  nearer  to  Durhaniy 
declared  that  he  ought  to  have  been  elected."  It  is  very 
remarkable,  that,  if  that  order  is  confined  to  his  being 
equal  in  learning,  then  if  a  majority  had  voted  for  him 
they  might  have  said,  "  We  return  him,  though  he  is  not 
equally  ornatus  moribus,"  and  the  question  of ''  facultati- 
bus  pauper"  might  or  might  not  have  arisen.  That  is  why 
I  should  like  to  have  seen  the  order  and  ascertained  all 
the  other  circumstances  of  the  case.  It  would  be  remark- 
able, if,  the  majority  having  elected  this  gentleman.  Lord 
Hardwicke  should  have  reversed  their  decision,  and  con- 
fined the  "  csetera  paria"  to  that  qualification,  which  could 
be  defined  and  ascertained  by  an  examination  in  learning, 
rejecting  the  "ornatus  moribus"  and  "facultatibus  pauper" 
as  part  of  the  "  csstera."  At  all  events,  the  decision  does 
prove  this,  that  Lord  Hardwicke  referred  the  "csetera 
paria"  to  what  went  before.  Those  words  were  not  re- 
ferred to  the  whole  field  of  competition,  as  to  whether  or 
not  the  person  was  fit  for  a  fellowship  generally,  but  con- 
fined to  the  simple  point  of  whether  or  not  he  was  equally 
learned. 

(a)  3  Atk.  670. 
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1853.  Again,  as  shewing  that  the  "  caetera  paria"  refers  to 

ATxijBN      *^*^*  which  immediately  precedes,  I  turn  to  Wranghatas 
V.  Qa8e{oi)y  in  which  there  was  a  good  deal  of  discussion  npon 

Powis.       the  point,  and  in  page  609  (6)  the  statutes  are  set  out; 
Judgmemt.     ^^!^  ^^^^  regard  to  the  scholars  de  minori  forma,  the  pro- 
vision was,  that  they,  "  prsssupposita  eorum  ad  hoc  ido- 
neitate  et  sufiScientia,  juxta  statutorum  vestrorum  exigen- 
tiam,  omnibus  aliis  prseferantur/'  It  is  simply  "idoneitate 
et  sufficientia."    It  was  the  fellowship  that  was  vacant; 
and  the  qualification  as  to  the  fellowship  was  this:  after 
giving  the  number  of  the  particular  fellows,  it  continues, 
"posteos  alii  scholares  nostrse  diocesis,  casteris  paribus, 
judicio  majoris  partis  sociorum,  et  non  beneficiati  benefi- 
ciatis,  ac  pauperiores  ditioribus,  cseteris  paribus,  aliis  om- 
nibus pneferantur/'    The  question  turned  upon  the  ex- 
pression ^'  idoneus  moribus,"  which  the  statutes  had  pre- 
viously mentioned  as  the  necessary  qualification  of  any 
scholar  for  a  fellowship;  and  what  was  said  in  argument 
by  the  Solicitor-General  and  Mr.  Smith  for  the  petition 
was  this,  '*  The  founder  requires  a  positive  preference  of 
the  scholars  de  minori  forma,  if  fit  according  to  the  exi- 
gency of  the  statutes,  that  is,  as  a  graduate,  moribus  et 
ingenio,  and  as  not  having  preferment.   Considering  them 
as  objects  of  his  bounty,  he  does  not  give  a  discretion  and 
right  of  comparison  as  before  under  the  words  cseteris 
paribus,  with  respect  to  persons  having  no  connexion  with 
the  college,  or  only  the  slight  connexion  between  fellows 
and  students.    As  to  those,  there  is  at  most  but  a  re- 
commendatory preference.     These  positive  preferences,  so 
defined,  have  been   held  absolutely  binding,  as  in  the 
cases  of  AU  Souls  College  and  Christ's  College.    The  fel- 
lows, therefore,  had  no  right  of  comparison."    The  can- 
didate to  be  elected  for  the  fellowship,  in  this  case,  was 
to  be  **  idoneus  moribus  et  ingenio."    Now,  Lord  Rosdyn 

(a)  2  Vee.  jun.  609.  (6)  Id. 
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said,  "In  the  statutes  made  upon  the  creation  of  the 
scholars  ^  de  minori  formi'  the  founder  puts  them  into  a 
higher  class,  and  with  rather  stronger  words  of  prefer- 
ence." So  that  he  did  not  lay  such  very  great  stress  on  the 
"  cseteris  paribus/'  but  he  simply  said,  *^  and  with  rather 
stronger  words  of  preference;"  that  is,  stronger  by  the  ab- 
sence of  the  words  "  casteris  paribus."  Then  he  said,  "  The 
only  general  qualification  upon  which  there  could  be  any 
exercise  of  judgment  (for  the  time  of  their  studies  and 
other  requisites  are  positive),  is  that  the  person  shall  be 
idoneus  moribus  et  ingenio;  with  regard  to  the  scholars 
'de  minori  forma,'  he  adds,  ' pnesuppositd  eorum.ad  hoc 
idoneitate  et  sufficientia  juxta  statutorum  vestrorum  exi- 
gentiam,'  alluding  to  the  positive  qualifications  in  the 
body  of  statutes,  that  I  may  call  his  first  edition  of  sta- 
tutes. He  supposes  a  case  in  which,  according  to  the  care 
he  had  taken  to  insure  a  proper  election,  there  may  be  no 
election.     The  power  continues  but  for  a  month.    There 
must  be  the  concordant  choice  of  an  absolute  majority  of 
the  fellows.   They  are  not  to  judge  merely  of  the  fact  whe- 
ther the  party  has  the  degree  and  other  positive  qualifi- 
cations required,  but  there  is  something  upon  which  they 
may  exercise  a  judgment,  and  upon  which  there  may  be  a 
variety  of  opinion,  so  that  a  concordant  election  cannot 
be  obtained     In  that  case,  a  devolution  to  the  master 
takes  place,  who,  as  I  read  the  statutes,  is  under  no  re- 
striction.   The  foimder  despairs  that  persons  possessing 
all  the  qualifications  are  to  be  found,  and  leaves  him  the 
absolute  unrestrained  unlimited  adoption  of  any  person 
he  thinks  proper  to  bring  into  the  college."    Then,  he 
says,  it  was  argued  with  great  force  and  ingenuity  ^'  that 
it  is  more  emphatical  and  more  strongly  pronounced  with 
regard  to  the  scholars  de  minori  forma,  than  in  the  first 
statutes,  and  an  ingenious  reason  is  suggested  for  it     It 
is  little  worth  discussing  whether  the  words  mark  more 
than  a  recommendation  (for  I  think  they  amount  to  a 
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1863.  v^^y  strong  recommendation) ;  yet  if  they  are  to  be  con- 
sidered as  imperative,  it  is  impossible  to  overlook  that  all 
this  goes  upon  the  pre-supposition  that  there  was  a  judg- 
ment to  be  exercised  by  a  majority  of  the  electors^  which 
JudqmeRL  ^^  ^^^^  *^"^  upon  the  fitness  moribus  et  ingenio,  a  gene- 
ral, and  the  only  qualification  that  presents  itself  for 
judgment/' 

I  find  no  judgment  upon  the  words  ''  aeteris  paribus" 
at  all  except  that  of  Lord  CoUenham  and  that  of  Lord 
Hardfvicke,  both  of  them  upon  the  same  statutes  of  the 
University  College.     This  judgment  of  Lord  Rosslyn  was 
not  upon  the  caeteris  paribus  clause;  but  I  refer  to  it,  be- 
cause he  there  says,  the  words  "  caeteris  paribus''  make 
weaker  words  of  preference.   He  says  the  others  are  rather 
stronger  words  of  preference;  and  that,  even  without  that 
clause,  when  there  is  a  preceding  provision,  that  the  nomi- 
nee is  to  be  idoneus  moribus  et  ingenio,  there  is  to  be  a 
judgment  expressed  upon  that,  and,  what  is  of  importance 
as  it  seems  to  me,  upon  that  only.    It  is  not  a  simple 
question  as  to  the  fitness  of  any  other  candidate  for  the 
fellowship.     I  look  to  the  statute  and  see  what  the  qua- 
lifications are,  and  I  observe  that  the  judgment  is  to  be 
upon  the  qualification  prescribed,  and  upon  that  only. 
That  seems  to  me  to  be  the  result  of  the  judgment  in 
that  case,  and  it  does  not  carry  the  matter  any  further  in 
favour  of  the  Defendants'  argument  than  simply  to  say, 
that  a  judgment  is  to  be  exercised  on  the  particular  qua- 
lifications specified;  and  that,  I  think,  is  the  proper  con- 
struction in  this  case     Then,  what  appears  to  me  to  be 
here  the  true  construction  of  the  first  clause  of  the  28th 
section  is  this — ^the  electors  are  to  choose  a  fit  and  proper 
person,  and  upon  that  they  are  to  exercise  a  judgment; 
and  all  being  done  honestly,  I  apprehend  that  the  Court 
would  not  inquire  into  the  result  of  their  judgment  upon 
the  question  who  is  a  fit  and  proper  person.    There  might 
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luiTe  been,  as  I  said  before,  two  candidates— one  of  the 
&TOQred  class  and  one  of  a  class  not  fayoured,  both  per- 
fectly qualified  according  to  law,  and  both  of  them  able  to 
hold  a  living ;  but,  in  the  fair  and  honest  judgment  of  the       Pown. 
dectors,  they  might  say,  we  do  not  think  the  statutory     j^,Zjjj^ 
candidate  fit  and  proper  to  hold  this  living;  and  they 
might  give  as  a  reason  his  non-residence,  or  his  age,  or  any 
other  matter  which  might  be  suggested,  which  would  not 
piohibit  his  being  appointed,  but  which  in  their  judgment 
rendered  him  not  a  fit  and  proper  person.     On  the  other 
hand  they  niight  say,  ''We  do. find  another  person  who  is 
a  fit  and  proper  person,  though  not  of  the  favoured  or  qua- 
lified class.     The  castera  paria  are  defective;  the  csetera 
fffe  not  paria.    The  candidates  are  not  equally  qualified 
in  respect  of  fitness  and  propriety,  or  fitness  alone;  the 
fitness  is  the  castera  to  which  we  refer,  and  we  say  the 
rejected  person  is  not  equally  qualified,  in  respect  of  his 
being  unfit/'    Now,  the  real  difficidty  is,  that  the  word 
"paria"  implies  comparison,  and  that  the  man  who  is  not 
fit  and  proper,  does  not,  in  strict  language,  enter  into  the 
cat^ory  of  comparison  at  all;  he  is  out  of  the  field.    It 
is  not  a  question  whether  he  is  par  or  impar  in  fitness; 
he  is  positively  unfit.    But,  upon  that  I  turn,  not  as  ex- 
pounding, but  merely  as  giving  an  analogous  case,  to  what 
Thomas  Ashton  has  said  in  his  ordinances,  namely,  that  ''he 
that  shall  be  curate  or  serve  the  ministry  in  the  parish 
church  of  St  Mary's^  in  the  aforesaid  town  of  Salopy  shall 
be  such  a  fit  man  as  hath  been  brought  up  in  the  said 
school  and  a  graduate,  being  a  burgess's  son  o{  Shrews- 
bury,  if  any  such  can  be  found  from  time  to  time,  and  for 
default  of  such  a  burgess's  son,  the  election  to  be  made  of 
any  other  such  fit  man,  that  is  or  shall  be  bom  within  the 
parish  of  Chirbury;  and  for  default  of  such,  then  of  any  of 
like  sufficiency." 

Now,  those  words  "like  sufficiency,"  amount  only  to 

VOL.  I.  R  E.  K.  w. 
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186a        "  equal  sufficiency;''  and  if  it  had  run  in  this  whj  in  this 
section  of  the  Act — if  it  had  first  proYided  that  tlie  candi- 
date  should  be  one  who  shoold  be  a  snfficient  person  for  the 
living,  or  which  would  be  much  the  same  thing,  thoagh  not 
JudffmenL    entirely  the  same,  a  fit  person  for  the  living;  and  tlien  the 
Act  had  said  elsewhere,  in  case  of  there  being  a  person  of 
like  sufficiency  being  a  burgess's  son,  that  person  shall  hare 
a  preference;  that  would  have  been  so  near  in  meaning  to 
the  csetera  paria,  that  it  is  only  upon  a  very  strict  lo^cal  in- 
terpretation of  the  words,  saying  that  equality  must  neces- 
sarily imply  comparison,  that  I  should  be  driven  to  say 
the  question  of  fit  or  unfit  could  not  posdbly  be  the  ques- 
tion, but  that  it  must  be,  as  contended  for  by  the  Defend- 
ants, the  question  of  general  and  absolute  fitness.     Mr. 
Elmdey  put  his  argument  thus:  '^I  do  not  contend  that 
caeteris  paribus  means  all  the  qualifications  required  for  a 
clergyman;  but  I  contend  that  the  nominee  shall  be  at 
least  equal  in  fitness  to  the  other  candidates."    Now,  if 
''equal  in  fitness"  means  anything  beyond  fit  or  unfit, 
then  it  must  refer  to  all  the  qualifications  required  for  a 
clergyman,  because  the  word  "fitness"  then  clearly  intro- 
duces the  vagueness  which  I  have  referred  to.    Anybody 
may  act  upon  his  arbitrary  idea  of  a  person  being  fit  or 
unfit  in  that  sense.   If  it  be  a  question  of  unfitness  for  a  de- 
finite cause  which  can  be  assigned,  that  is  a  matter  which 
may  be  examined  into  and  tried.    The  other  matter  is  one 
which  can  in  no  sense  be  examined  or  tried    I  am  com- 
paring this  with  the  University  College  case  (a).    That*  was  a 
case  depending  upon  examination.  I  think  it  an  important 
point  here  that  th^e  is  no  mode  of  examination  suggested 
in  this  Act  of  Parliament    The  nomination  is  given  to  the 
mayor  and  burgesses  of  ShrewAurj/f — ^not  at  any  time,  I 
apprehend,  a  very  fit  body  to  enter  into  a  general  examin- 
ation of  qualifications  in  this  open  and  wide  field.    The 

(a)  a  Ph.  621. 
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trustees,  amongst  whom  there  are  learned  persons,  may  be  is53. 
more  fit  to  enter  into  an  investigation  of  the  qualifications 
of  a  person,  suitable  to  adorn  the  profession  of  a  clergy- 
man; but  really,  when  I  consider  that  this  is  vested  in  the 
mayor  and  burgesses  of  a  town,  I  do  not  refer  of  course  to  j^id^H^t. 
ShrewAury  in  particular,  but  of  any  town,  and  that  no 
suggestion  is  made  of  any  mode  of  examination,  no  strict 
requirement  that  they  shall  take  the  most  fit  and  proper 
person,  but  simply  that  they  shall  do  that  which  any  per* 
son  with  any  propriety  of  feeling  is  competent  to  do, 
namely,  decide  whether  a  person  is  fit  or  unfit  for  a  given 
canse  that  may  be  assigned,  I  say,  again,  there  is  a  strong 
leason  for  inferring  that  the  simple  question  of  whether 
the  person  was  fit  or  unfit,  and  not  the  question  of  the 
general  qualifications  of  a  clergyman,  was  intended  to  be 
included  in  the  words  ''cseteris  paribus."' 

I  may  observe,  that,  in  many  cases,  corporations  have 
the  power  of  determining  the  simple  fitness  of  persons  to 
be  admitted  into  an  office.  The  right  of  the  corporation 
of  London  to  do  so  was  tried  in  Scales' 8  cctse  (a).  The 
return  made  by  the  corporation  there  was,  that  the  candi- 
date was  not  a  fit  and  proper  person;  and  the  corporation 
were  held  to  have  that  power,  and  that  was  considered  to 
be  a  sufficient  return. 

But  there  is  a  remarkable  passage  in  the  28th  section 
of  die  Act  in  this  case,  which  I  think  aids  the  construction 
of  the  informants.  I  refer  to  that  additional  proviso  about 
the  schoolmaster,  which  is  an  exception  out  of  the  former 
proviso — "  That  it  shall  and  may  be  lawful  for  the  said 
mayor,  aldermen,  and  assistants  to  give  or  bestow  any  or 
either  of  the  said  livings  or  benefices  upon  either  of  the 
masters  of  the  said  school,  after  he  shall  have  resigned  or 

(a)  Rex  V.  The  Mayor  and  Aldennen  of  London,  3  B.  &  Ad.  265. 
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165a  vacated  the  place  of  head  or  second  master,  notwithstand- 
ing any  such  claim  or  preference  as  last  aforesiud ;  and 
such  head  or  second  master  shall  be  capable  of  receiring, 
holding,  and  possessing  such  livings  or  benefices  equally 
Judgment.  ^^^  ssLine  as  if  he  had  been  of  the  description  hereinbefore 
mentioned." 

Now,  if,  as  the  Defendants  contend,  this  means  simply 
that  the  schoolmaster  was  to  be  let  in  in  preference  to  any 
scholar  who  might  be  a  candidate,  and  might  be  equal, 
in  every  possible  qualification  for  the  duties  of  a  cleiigy- 
man,  to  any  other  of  the  candidates,  then  it  would  seem  to 
be  a  sort  of  suggestion,  that  the  electors  might  do  what 
would  be  very  ill  conceived  for  the  benefit  of  the  school, 
namely,  that  they  might  put  in  altogether  an  inferior  per- 
son as  master  of  the  school.     I  apprehend  the  true  con- 
struction of  the  clause  must  be,  as  Lord  Cottenham  has 
put  it,  that  in  truth  it  was  intended  there  should  be  a 
series  of  limitations:  first,  a  general  power  of  appointing; 
then  a  series  of  limitations  taking  out  a  certain  set  of  pre- 
ferable objects;  then,  thirdly,  another  series,  taking  again 
out  of  that  set  another  person,  who  is  to  be  still  more  fa- 
voured than  that  particular  class;  but  all  of  the  favoured 
persons  of  course  answering  to  the  definition  of  being  fit 
to  hold  the  living.    In  the  case  of  the  /Shrewsbury  S(Aaol(a), 
the  question  was,  under  the  Mimicipal  Corporation  Act, 
which  directs  that  all  advowsons  held  by  corporations  shall 
be  sold,  but  with  a  proviso  that  when  they  are  held  in 
trust  they  shall  not  be  sold,  whether  or  not  this  benefice 
was  held  by  this  corporation  for  their  absolute  benefit,  or 
whether  or  not  there  was  any  trust  connected  with  it;  and 
the  argument  of  its  being  held  for  their  absolute  benefit 
was  precbely  the  argument  now  suggested  by  the  Defend- 
ants, namely,  that  the  words  ''  cseteris  paribus  "  in  truth 

(a)  1  My.  &  Cr:  632. 
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gave  full  power  to  the  corporation  of  deciding  in  eyery        1853. 
cue  who  was  the  best  candidate  in  eveiy  imaginable 
reject,  and,  as  the  counsel  for  the  corporation  expressed 
it— "Who  is  to  decide  what  is  the  meaning  of  'csBteris 
paribus?'  or  when  a  particular  case  comes  within  the     j^dgmau, 
meaning  of  those  words?  .  .  *  .    How  is  the  Court  to  exe- 
cute such  a  trust?    If  there  are  two  candidates  of  the 
highest  qualifications,  but  of  whom  one  has  been  educated 
at  the  school,  and  who  therefore  claims  a  preference,  is 
the  Court  to  refer  it  to  the  Master  to  inquire  whether 
thejare  precisely  equal  in  all  other  qualifications,  or  whe- 
ther the  one  or  the  other  is  most  fit  f    The  Lord  Chancellor 
says — "  It  was  said,  that  as  there  was  only  to  be  a  preference 
in  case  of  equality  of  other  qualifications,  and  as  the  cor- 
poration were  to  be  judges  of  such  equality,  the  Act  would, 
in  effect,  give  to  the  corporation  the  unrestricted  patronage 
No  doubt  the  duties  of  such  a  trust  are  easily  evaded,  and 
it  is  difficult  to  prove  a  breach  of  such  a  trust;  but  it  is, 
nevertheless,  a  trust,  and  one  of  which  the  abuse,  if  proved, 
would  be  corrected."    That  in  some  degree  favours  the 
views  of  the  Defendants,  because  the  Lord  Chancellor 
adopts  those  words  "  equality  of  other  qualifications,"  not 
exactly  the  wordl^  used  by  counsel  "all  other  qualifica- 
tions," but  he  adopts  the  words  "  other  qualifications,"  and 
says  that  the  trust  could  be  easily  evaded;  and  no  doubt,  as 
the  Court  would  take  the  judgment  of  the  trustees  unless 
fi^ud  Was  proved,  there  would  be  great  room  for  evading 
such  a  trust,  without  the  possibility  of  any  body  proving 
fraudulent  or  corrupt  motives.     Those  words   of  Lord 
Cottenham,  however,  do  not  seem  to  me  to  determine  the 
case  one  way  or  other.    The  subsequent  words  are  very 
much  stronger.     He  then  says — "  Every  trustee  of  an  ad- 
vowson  may,  during  the  absence  or  incapacity  of  the  cestui 
que  trusts,  have  to  exercise  the  patronage  of  presenting  to 
the  living  at  his  own  discretion.     Of  this  there  may  be 
more  or  less  chance,  according  to  circumstances;  but  the 
person  so  exercising  the  patronage  is  not  less  a  trustee. 


226  •  CASES  IN  CHANCERY. 

1651        I  cannot  conceive  that  the  Act  intended  the  corporatioii 

^  Q^J^      to  have  any  other  benefit     Their  trust  strictly  was  to  pre- 

V-  sent  deserving  persons  from  amongst  the  favoured  class;" 

Earl  op  ,  ,,:■•• 

Powia       he  does  not  say  the  most  deserving  persons;  '^and  it  is 
Jw^meki.     ^^^7  ^po^  *h®  failure  of  such  persons,  that  the  right  of  pre- 
sentation without  restriction  was  to  be  exercised  by  them, 
a  right  which  must  exist  in  every  trustee  of  an  advowson, 
however  small,  in  some  cases,  may  be  the  chance  of  his 
having  to  exercise  it''    Then,  in  a  subsequent  passage, 
the  language  of  the  judgment  is  still  more  strong,  for  the 
Lord  Chancellor  adopts  the  very  words  of  the  section;  he 
says — "  But  it  is  said,  that  at  all  events  the  contingent  right 
of  presentation,  in  case  there  shall  be  no  object  of  the 
charity  fit  for  presentation,  is  within  that  section,  and 
ought  therefore  to  be  sold,  the  section  applying  to  eyery 
case  in  which  the  corporation  had  any  right  or  title  to  no- 
minate or  present  to  any  benefice    This  it  is  not  necessary 
to  determine."    Now  observe,  he  there  puts  the  argument 
thus,  that  it  is  said  they  may  have  a  contingent  right  of 
presenting,  in  case  there  shall  be  no  object  fit  for  presenta- 
tion, adopting  the  very  words  of  the  Act.     It  is  only  a  dic- 
tum, unquestionably;  not  a  point  to  be  determined  in  the 
case.    There  is  trust  enough  either  way'for  the  Court,  in 
some  sense,  to  fasten  upon ;  it  would  be  very  difficult,  in 
the  large  and  general  sense;  but,  looking  to  what  the  Lord 
Chancellor  says,  of  its  being  the  duty  of  the  trustees  to 
present  deserving  persons,  and  that  it  is  only  upon  the 
failure  of  such  persons  that  the  right  was  to  be  exercised 
generally;  and  when  he  says,  in  a  subsequent  passage,  in 
case  there  should  be  no  object  fit  for  presentation,  then 
the  living  is  to  be  sold,  I  think  that  no  one,  considering 
that  judgment,  can  fail  to  see  that  Lord  Cottenham  thought 
there  was  a  direct  and  manifest  benefit  intended  to  the 
school,  and  that  that  benefit  would  be  secured  by  com- 
pelling the  trustees  to  present  the  favoured  objects,  if  fit 

I  should  notice  that  the  first  part  of  his  judgment  is 
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founded  on  its  being  intended  for  the  benefit  of  the  school.  le^a. 
He  begins  by  saying,  that ''  it  is  clear  that  the  vicarage  of 
Chirbury  and  the  three  curacies  of  St  Marj/a,  AsUey^  and 
CUpe,  were  originally  granted  for  the  benefit  of  and  form- 
ed part  of  the  property  of  the  school  The  very  exception  j„ZjJj^t 
shews  that  they  were  considered  as  part  of  the  estates  be- 
longing to  the  school  So  much  of  the  Act  as  I  have  hi* 
therto  stated,  which  is  intituled  'An  Act  for  the  better 
Government  and  Regulation  of  the  School/  shews  no  in- 
tention to  alter  the  property,  but  treats  it  as  part  of  the 
possessions  of  the  school;  and,  although  it  does  not  vest 
the  benefices  in  the  new  trustees,  it  provides,  in  certain 
cases,  for  their  improvement  and  increase  out  of  the  in- 
come of  the  charity  property."  Then  comes  the  28th  sec- 
tion, and  it  ^'  efiects  all  that  could  have  been  effected  for 
the  benefit  of  the  school  from  such  property.  It  describes 
the  benefices  as  belonging  to  the  school" 

Now,  surely,  when  Lord  Cottenham  says,  everything  was 
done  here  which  could  be  effected  for  the  benefit  of  the 
school,  it  would  be  very  strong  to  say  that  nothing  bet- 
ter could  be  done  for  the  school  than  to  let  in  all  E^ig- 
land  to  compete  with  the  scholars  for  these  presentations, 
And  to  allow  them  to  be  elected,  in  case  only  of  their 
being  equal  in  all  respects  in  the  opinion  of  the  majority 
ofthetrusteea  I  think  Lord  Cottenham  would  scarcely 
haTe  said,  that,  in  his  view,  everything  had  been  done  for 
the  benefit  of  the  school,  if  that  had  been  his  interpreta- 
tion of  the  section. 

1  think  the  subsequent  passage  of  the  judgment,  that 
the  most  deserving  object  is  to  be  presented,  and  a  stranger 
only  if  they  cannot  find  an  object  fit,  tends  to  shew  that 
the  view  I  take  is  the  view  which  he  thought  proper  to 
adopt  with  reference  to  this  qualification,  namely,  that  if 
there  be  a  fit  person  to  be  presented  of  the  favoured  class, 
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he  is  to  be  presented;  and,  if  not,  then  a  person  not  of  that 
class  may  be  presented. 

Powis.  Several  other  sections  of  the  Act  have  been  referred  ta 

Jtid^ment     '  ^^  ^^^  think  them  material    The  strongest  in  f&TOorof 
the  Defendants  is  that  which  refers  to  the  election  of  ex- 
hibitioners; because  there  is  there  a  different  form  of  ex- 
pression for  the  election  of  exhibitioners,  which  gives  a  po- 
sitive right  to  the  exhibitioners  without  the  words  caeteris 
paribus — that  they  shall  have  the  exhibition  first  to  the 
one  set,  then  to  the  other,  and  only  in  default  of  such 
the  choice  to  be  of  such  persons  as  shall  be  bom  in  the 
county.     But  then  observe,  in  that  case,  there  is  this 
tacked  on  to  it,  which  meets  everything  that  can  be  re- 
quired in  the  caetera  paria:  "  No  person  shall  be  eligible 
to  such  exhibition,  unless  he  shall  have  duly  attended  the 
said  school  for  two  years  immediately  preceding  his  going 
to  any  college  in  either  of  the  said  Universities,  and  shall 
have  obtained  from  the  master  of  the  said  school  a  certi- 
ficate of  such  attendance  under  his  hand;  and  also  that 
such  scholar,  so  offering  himself  a  candidate  for  such  ex- 
hibition, is  duly  qualified  in  respect  to  learning,  and  of 
good  morals  and  behaviour/'    That  is  a  different  mode  of 
expression,  but  I  apprehend  everything  is  secured  which 
could  be  secured  by  the  other;  and  it  is  important  to  re- 
mark, that  both  in  this  25th  and  in  thel  1th  section  for  elect- 
ing the  master,  provision  is  made  for  the  examination  both 
of  the  exhibitioners  and  of  the  master;  and  there  is  no  suck 
provision  at  all  made  in  the  28th  section, — ^indeed,  none 
could  well  have  been  made.     It  would  be  idle  to  suggest 
that  this  corporate  body  should  set  itself  to  work  to  exa- 
mine into  all  the  necessary  qualifications  of  a  clergyman. 
No  examination  is  suggested  by  which  any  such  result  is 
to  be  attained. 

I  have,  therefore,  on  the  one  hand  something  clear,  de- 
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finite,  and  positive  to  guide  me ;  while  I  have  on  the  other  isst> 
hand  nothing  clear,  nothing  definite,  nothing  positive,  no- 
thing that  could  secure  the  very  object  of  the  Defendants, 
that  a  majority  should  concur  to  find  a  person  superior  on 
the  whole,  it  being  quite  sufficient,  for  the  reasons  I  have  judgmmu. 
first  given,  that  they  should  each  find  him  superior  in  one 
qualification  which  they  respectively  conceived  to  be  para- 
mount to  every  other;  and  I  am  to  make  my  choice  upon 
an  Act  intended  for  the  benefit  of  the  school,  as  to  whe- 
ther or  not  the  legislature  intended  a  benefit  to  the  can^ 
didate  of  the  fisivoured  class,  provided  he  were  fit  and 
proper,  or  whether  he  was  to  be  left  to  competition  with 
all  other  candidates,  upon  the  vague  and  general  notions 
of  the  trustees. 

Then,  with  regard  to  the  evidence,  I  have  it  sworn  by 
Mr.  Slaney,^  one  of  the  trustees  who  voted  for  Mr.  Sand- 
ford,  who  has  been  rejected,  that  he  was  equal  as  a  fit  and 
proper  person,  and  as  being  duly  qualified.  I  do  not  find 
that  any  where  disputed.  There  is  the  certificate  of  the 
bishop,  who  is  one  of  the  trustees,  saying  that  he  is  a  fit 
and  proper  person ;  and  there  is  a  letter  of  another  trus- 
tee, Mr.  Lloyd,  written  (by  his  direction)  by  his  brother, 
stating  that  he  is  fit  and  proper.  With  the  exception  of 
Lord  PotviSy  every  trustee  has  given  an  opinion  (and  Lord 
Pouris  has  not  dissented  from  it,)  that  Mr.  Sandford  is  a 
fit  and  proper  person;  and  therefore,  having  found  him  to 
be  fit  and  proper,  it  seems  to  me  that  he  has  attained  that 
equality  which  will  justify  their  electing  hinL 

I  am  not  now  considering  whether  there  is  or  is  not  to 
be  a  new  election.  The  only  question  is,  whether  Mr. 
Morse,  having  been  appointed  without  being  superior  in 
the  single  question  that  I  think  is  referred  to  by  the 
pazia — of  his  being  fit  and  proper,  is  properly  appointed 
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1863.  in  preference  to  the  statutory  candidate.  In  my  opinion 
he  is  not  I  might  have  rested  upon  the  doubt,  even  if 
I  had  not  inclined  to  this  view.  The  doubt  would  have 
been  sufficient 'to  authorise  me  to  grant  an  injunction 
ji^ment  ^i^  ^^®  hearing;  but  I  do  not  rest  only  upon  that  point 
with  reference  to  the  practice  in  this  Court  I  am  bound 
to  say  I  should  have  come  to  the  same  conclusion  if  this 
had  been  the  actual  hearing  of  the  cause.  The  injunction 
must  be  granted;  and  it  is  most  satisfactory  to  find  that 
every  one  has  admitted — ^what  eveiy  one  must  have  known 
from  the  character  of  the  majority  of  the  trustees — that 
they  have  been  actuated  only  by  the  highest  and  purest 
motives  in  making  the  selection  which  they  have  made; 
but  I  think  that  the  grounds  upon  which  they  have  acted 
are  not  such  as  can  be  justified  in  law  with  reference  to 
the  statute;  and  upon  that  ground,  and  upon  that  ground 
only,  I  grant  the  injunction. 

The  injunction  was  granted  in  the  terms  of  the  prayer, 
omitting  the  last  clause,  which  sought  to  restrain  the 
Bishop  of  Lichfidd  from  granting  to  Mr.  Morse  any  new 
license. 
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1854. 

^    JAMES  ».  RICE.  ,    y^  Jan.  \2ih  d- 

XHIS  "was  a  motion  to  take  the  bill  in  this  suit  pro  con-  Vzwr^-  \i 

fpccrt  Anme^e.  16;  3 

d8;irte/.e.80; 

The  bill  stated,  that,  on  the  12th  of  May,  1851,  the  De-  ^M^  *  Kirf. 
fendant  Mic/uid  Rice  applied  to  the  Plaintiff  for  the  loan  o/Dmdt^  Fmr- 
of  150i,  which  the  Plaintiff  agreed  to  advance,  as  to  lOOi.  J'^H!^' 

forthwith,  and  as  to  the  remaining  501,  when  the  Defend-  JotebT^^t^'^ 
ant  should  apply  for  the  same:  and  it  was  airreed,  that  the  payable  on  de- 

.,  --  ^*^  "^  '  .  mandfor  100/., 

said  Defendant  should  give  his  promissory  notes  for  the  with  interest  Rt 
said  sum  and  interest  as  thereinafter  mentioned,  and  should  than  w.' per* 
deposit  the  title-deeds  thereinafter  mentioned  as  a  further  «*"**•  per  an- 

num,  and  the 

security  for  such  loan;  and  that  the  Plaintiff  accordingly  debt  and  in- 
lent  to  the  Defendant  the  sum  of  1002.,  and  the  Defendant  Becaied  by  a 
signed  and  delivered  to  the  Plaintiff  hb  promissory  note  a^Jof^^r 
payable  on  demand  for  the  said  sum,  with  interest  at  6L  ^^  promiwory 

note  ii  good, 

percent  per  annum;  and  at  the  same  time  the  Defendant  bat  the  deposit 
deposited  with  the  Plaintiff  the  title-deeds  relating  to  a  ThuVouid 
certain  real  estate,  which  had  been  conveyed  to  the  De-  JjfoJ*^^*^ 
fendant  in  fee  simple  to  the  usual  uses  to  bar  dower;  but  Vict  c  37;  for 

-  V,         ,      ,  .  ,  11.  the  Stat.  12 

no  memorandum  of  such  deposit  was  then  or  had  since  Anne,  c.  ic, 
been  given  to  the  Plaintiff     On  the  4th  of  June,  1851,  j^nt^^u^^^^ 
the  Defendant  applied  to  the  Plaintiff  to  advance  him  the  loan  of  money 

„  ^'^  ^  ,  at  a  higher  rate 

lurther  sum  of  501,  in  accordance  with  the  aforesaid  ar-  of  interest  than 

rangement,  which  the  Plaintiff  accordingly  did,  and  the  annum,^d  Se 

said  Defendant  gave  a  similar  promissory  note  for  this  •^g'^lj^^^ni!'' 

sum.    In  June,  1862,  the  Defendant  applied  to  the  Plain-  4,  e.  ps,  and  i 

tiff  to  advance  him  the  further  sum  of  60Z.  for  a  week,  cepting  short 

bills  and  notes 
only,  left  all 
other  McoritieB,  though  for  the  same  debt,  to  be  affected  by  the  12  Anne,  c.  16. 
When  title  deeds  were  originally  deposited  to  secure  an  usurious  contract,  and  afterwards  a  fur- 
ther adrance  was  made  at  a  higher  rate  of  interest,  but  upon  a  personal  contract  which  was  not 
▼oid  by  the  usury  statutes,  and  it  was  subsequently  agreed  by  parol  that  a  mortgage  should  be  made 
of  the  hereditaments  to  which  the  deeds  rebited  for  both  debts,  with  interest  at  5/.  per  cent  per. 
vxmm-.—Beldx  that,  the  original  deposit  being  Toid,  the  subsequent  parol  agreement  could  not 
be  sustained  as  a  firesh  deposit,  for  the  deeds  must  be  regarded  as  having  been  from  the  first  iu  the 
po«ttssion,  not  of  the  lender,  but  of  the  borrower. 

VOL.  I.  S  E.  K.  W, 


Stai^ment, 
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1854.  under  special  circumstances,  in  order  to  save  him  the  ex- 
pense of  a  journey  to  London;  and  the  Defendant  agreed 
to  repay  the  Plaintiff  the  said  sum  of  602.  in  a  week's 
time,  and  also  10«.  for  the  accommodation.  The  Plaintiff 
accordingly  advanced  the  said  sum  of  602.  to  the  Defend- 
ant, who  at  the  same  time  gave  him  an  unstamped  memo- 
randum in  the  words  and  figures  following: — 

"June  5th,  1852. 
"  I  hereby  acknowledge  to  have  received  this  day  fix>m 
David  Jafnes,  of  Capel,  the  sum  of  Sixty  Pounds  on  loan, 
to  be  repaid  in  one  week,  with  interest  often  shillings  for 
the  use  of  the  same,  and  with  interest  of  ten  shillings  for 
every  week  so  long  as  the  said  loan  shall  remain  unpaid. 
"  (Witness)  Ann  Millabd.      -(Signed)  Michael  Rick. 

"jeeo  0  0." 

"  The  Defendant  made  default  in  payment  of  the  said 
sum  of  60L  and  interest;  and  in  the  month  of  July  or  Au- 
gust, 1852,  the  Plaintiff  had  an  interview  with  the  Defend- 
ant, and  then  proposed  that  the  Defendant  should  execute 
to  him  a  legal  mortgage  of  the  said  freehold  premises,  of 
which  the  title-deeds  had  been  so  deposited  as  aforesaid, 
together  with  certain  leasehold  property  at  Chisdhurst  in 
Kent,  which  the  Defendant  then  stated  he  had  recently 
agreed  to  purchase,  to  secure  the  said  several  loans  and 
interest  thereon  at  the  rate  of  5{.  per  cent  per  annum;  to 
which  proposal  the  said  Mickad  Rice  agreed,  but  such 
mortgage  was  never  completed." 

The  bill  further  stated  that  the  whole  of  the  three  seve- 
ral sums  of  1002.,  502.,  and  60Z.,  amounting  to  the  sum  of 
2 lot,  together  with  interest  thereon,  were  still  due  from 
the  Defendant  to  the  Plaintiff.  The  Defendant  subse- 
quently became  involved  in  pecuniary  difficulties;  and  on 
or  about  the  18th  of  October,  1852,  he  left  his  home,  and 
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haA  not  since  been  seen  or  heard  of,  although  repeated  and 
diligent  inquiries  had  been  made  for  him« 

The  bill  prayed,  that  an  account  might  be  taken  of  what 
was  due  to  the  Plaintiff  on  security  of  the  said  deposit  of 
deeds;  and  that  the  Defendant  might  be  decreed  to  pay  to 
the  Plaintiff  what  should,  on  taking  the  said  account,  be 
found  due  to  him,  together  with  the  costs  of  this  suit,  by  a 
short  day  to  be  appointed  for  that  purpose,  and  in  default 
for  a  foreclosure  or  sale. 


28S 


1864. 


SkOemeBk 


Mr.  /.  F.  Prior  moved  to  take  the  bill  pro  confesso. 

The  Vic^-Chancsllor  suggested,  that  there  might  be 
an  objection  under  the  usury  laws  to  the  relief  prayed. 

Mr.  /.  7.  Prior.— The  statute  S  &;  4  WilL  4,  c.  98,  s.  7, 
which  was  passed  in  August,  18SS,  exempted  from  the 
operation  of  the  12  Anne,  c.  16,  (which  enacted  that  all 
contracts  for  interest  at  more  than  61.  per  cent  should  be 
Toid,)  bills  of  exchange  and  promissory  notes  ^'  made  pay- 
able at  or  within  three  months  after  the  date  thereof" 
The  1  Vict  c.  80,  extended  such  exemption  to  bills  and 
notes  "  made  payable  at  or  within  twelve  months  after  the 
date  thereof;"  and  neither  statute  contained  any  restric- 
tion with  respect  to  charges  on  land.     Then,  the  2  &  3 
Vict.  c.  37,  reciting  the  last-mentioned  statute,  and  that 
it  was  expedient  that  its  proyisions  should  be  extended, 
enacted,  that,  after  its  passing  (29th  July,  1839),  ''  no  bill 
of  exchange  or  promissory  note,  made  payable  at  or  with- 
in twelve  months  after  the  date  thereof,  or  not  having 
more  than  twelve  months  to  run,  nor  any  contract  for  the 
loan  or  forbearance  of  money  above  the  sum  of  lOl,  ster- 
ling, shall,  by  reason  of  any  interest  taken  thereon  or  se- 
cured thereby,  ....  be  void:"  "Provided  always,  that 

s2 


Argument. 


234 


CASES  IN  CHANCERY. 


1854. 


Ar^merU, 


nothing  herein  contained  shall  extend  to  the  loan  or  for^ 
bearance  of  any  money  upon  security  of  any  lands,  tene- 
ments, or  hereditaments,  or  any  estate  or  interest  therein." 

In  Connop  v.  Meaks  (a),  bills  having  been  given  payable 
at  three  months  and  dishonoured,  a  warrant  of  attorney 
was  given  as  security;  and  the  bills  being  upon  usurious 
terms,  the  question  was,  whether  the  warrant  of  attorney 
was  protected  by  the  3  &  4  Will.  4,  c.  98,  s.  7:  and  the 
Court  held  that  it  was.  In  Ex  parte  Knight  (6),  a  bill 
which  was  good  by  the  statute  was  held  not  to  be  invali- 
dated by  the  deposit  of  goods  as  a  collateral  security,  whe- 
ther that  deposit  could  be  sustained  or  not;  and  it  was  in- 
timated, that  probably  the  deposit  would  be  illegal  So  far 
that  case  is  against  me,  but  it  is  not  supported  by  the  other 
cases  on  the  subject.  VaUance  v.  Siddd  (c)  decided,  that 
a  bill  or  note  payable  '^on  demand"  was  within  the  Act. 
In  Berrington  v.  CoUis  (d)  it  was  decided,  that  a  loan  at 
usurious  interest  upon  the  security  of  the  deposit  of  a 
lease,  that  being  the  principal  security,  would  not  be 
brought  within  the  Act  of  Will.  4  by  a  bill  or  note  at  three 
months,  given  collaterally  for  the  same  debt.  In  HoU  v. 
Miers  (e),  Parke,  B.,  says,  that  if  a  warrant  of  attorney 
were  taken  as  security  for  the  debt  at  usurious  interest, 
it  would  be  void;  ''but  if  taken  bon&  fide  to  secure  the 
bill  of  exchange,  or  if  the  latter  were  given  as  the  original 
security  for  the  usurious  interest,  it  would  have  been  good." 
So,  in  Doe  A  Haughion  v.  King  (/),  where  the  collateral 
security  was  a  mortgage  of  freeholds,  it  was  held  to  be  valid. 
Again,  in  Bell  v,  Coleman  (g),  deeds  having  been  deposit- 
ed as  a  collateral  security  subsequently  to  discounting 
bills  at  more  than  62.  per  cent.,  the  deposit  was  held  good; 


(a)  2  A.  &  E.  326. 

(b)  1  Deac.  459. 
(e)  6  A.  &  E  932. 

<<^)  6  Bing.,  N.  S.,  332. 


(e)  6  M.  &  W.  174. 
(/)  11  M.  &  W.  333. 
(^)  2  C.  B.  268. 
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and  it  was  decided,  that  it  was  not  inyalidated  bj  a  renewal 
of  the  acceptances  at  usurious  interest  afterwards  made, 
although  the  2  &  3  Vict  a  37,  had  passed  in  the  mean- 
tima  In  FoUett  y.  Moore  (a\  the  document  in  question 
was  not  a  promissory  note,  but  an  agreement  to  pay  5002. 
on  demand,  and  interest  at  the  rate  of  72.  per  cent.,  and 
also  to  deposit  a  lease,  and  it  was  therefore  held  to  be  void. 
Clack  V.  Sainsbury  (b)  decided  that  the  3  &  4  Will.  4,  c. 
98,  is  not  repealed  hj  the  subsequent  statutes  of  the  1 
Vict  c.  80,  or  2  &  3  Vict.  c.  37,  'and  that,  therefore,  short 
bills  at  usurious  interest  are  still  legal;  and  this  was  also 
held  in  the  case  of  Nixon  v.  Phillips  (c),  which  also  decid- 
ed that  such  a  bill  was  good,  though  secured  by  a  mort- 
gage on  land,  PoUocky  C.  B.;  stating  the  ground  to  be  the 
great  difference  in  value  between  a  short  loan  and  a  loan 
for  a  long  period. 


1854. 


Argument. 


In  this  case  the  deposit  was  a  collateral  security,  and  it 
has  been  held,  that  such  a  deposit  may  be  made  to  ex- 
tend by  parol  to  subsequent  advances  {d).  The  case  most 
against  my  view  is  Lane  y.Horlock{e))  but  that  case  is 
under  appeal  to  the  House  of  Lords.  The  lender  there 
obtained  information  as  to  the  real  estates  of  the  borrower, 
and  then  advanced  the  money  upon  short  bills,  and  took 
as  a  further  security  a  warrant  of  attorney,  upon  which  a 
judgment  was  immediately  entered  up,  under  which  the 
lands  were  sought  to  be  affected;  but  the  Court  treated 
the  transaction  as  a  device  to  evade  the  statute,  and  there- 


(a)  4  Exch.  410. 

(b)  11  C.  B.  695. 

(c)  7  ExcK  188. 

(<2)  '^  If  the  original  bargain 
did  not  look  to  future  advances, 
1X0  future  advance  can  be  a 
charge,  unless  the  subsequent 
transaction  is  equivalent  to  the 
original   transaction.      If   it  is 


equivalent  to  a  re-delivery  of  the 
deed,  receiving  it  back  as  a  se- 
curity for  both  sums,  that  will 
do,  as  it  cannot  depend  upon  the 
mere  form:*'  per  Lord  Eldon, 
in  Ex  parte  Whitbread,  19  Ves. 
209. 
(e)  1  Drew.  587. 
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1854.        fore  void.    Where  it  is  bon&  fide  a  short  loan,  and  not 
like  an  ordinary  mortgage  which  may  endure  for  a  long 
time,  the  transaction  is  within  the  policy  of  the  statutes, 
notwithstanding  there  may  be  a  deposit  of  deeds  as  a  ool- 
Ar^iMinL     lateral  security:  Ex  parte  Warrington  (a). 

The  Yiob-Chancellob  observed,  that  he  had  to  act  as 
counsel  for  the  Defendant,  and  would  therefore  reserve 
his  judgment. 


Jan.  leth. 

Judgment,       ViCB-ChaNCELLOR  SiR  W.  PaGB  WoOD: — 

When  this  case  came  on,  it  was  ex  parte  on  the  part  of 
the  Plaintiff,  the  bill  being  taken  pro  confesso.  But  a 
point  was  raised,  which  is  of  considerable  importance';  and 
it  became  necessary  for  the  Court,  owing  to  the  form  in 
which  decrees  pro  confesso  are  now  made,  to  consider 
whether  it  was  right  to  make  any  decree  at  all  in  this 
case. 

The  bill  is  for  the  purpose  of  establishing  a  security  on 
land.  The  loan  was  originally  upon  a  promissory  note  pay- 
able on  demand  at  a  higher  rate  of  interest  than  what  was 
formerly  the  legal  rate  of  interest,  and  also,  byway  of  fur- 
ther security,  there  was  an  equitable  mortgage  of  lands.  If 
the  case  had  rested  on  the  statutes*alone,  independently 
of  the  dicta  of  the  common  law  Judges  upon  them  in 
the  cases  which  have  been  cited,  I  should  have  thought 
the  construction  to  be  this: — ^There  was,  first,  the  sta- 
tute 12  Anne,  c.  16,  which  invalidated  all  contracts  for 
the  loan  of  money  at  a  higher  rate  of  interest  than  SI 
per  cent.  Then  followed  the  statute  3  &  4  WilL  4,  c.  98, 
which  enacted,  in  respect  of  promissory  notes  and  bills 
having  three  months  only  to  run,  that  they  should  not  be 
invalidated  by  reason  of  a  higher  rate  of  interest  being 

(a)  3  De  G.,  Mac.,  &  G.  159. 
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reserved  Then  came  the  statutes  1  Vict  &  80^  and  2  &  3  ^354 
Vict  &  37,  which  extended  the  time  of  payment  to  twelve 
months,  and  also  extended  the  enactment  to  all  contracts 
for  the  loan  or  forbearance  of  money  above  the  iBum  of  lOi- 
sterling;  but  the  latter  provided  that  nothing  therein  con-  JtidymerU. 
tained  should  extend  to  the  loan  or  forbearance  of  any 
money  upon  security  of  any  lands,  tenements,  or  heredita- 
ments, or  any  estate  or  interest  therein. 

The  scheme  of  the  legislature  was  this:  First,  all  such 
contracts  were  invalidated  by  the  statute  of  Anne;  then, 
by  a  later  statute,  particular  securities,  such  as  a  promis- 
sory note  payable  in  three  months,  were  excepted,  leaving 
every  other  contract  subject  to  the  general  law.  Then 
came  the  statute  of  2  &  3  Vict  c.  37,  which  applied  to 
all  contracts  for  the  loan  of  money,  and  not  merely  to 
promissory  notes. and  bills;  and  it  then,  for  the  first  time, 
became  necessary  to  provide,  that  contracts  which  affected 
land  should  be  still  liable  to  the  statute  of  Anne. 

I  should  not  have  considered,  because  a  promissory 
note  for  three  months  was  taken  out  of  the  operation  of 
the  statute  of  Anne,  that,  in  a  case  where  there  was  such  a 
promissory  note,  and  also  a  further  security  upon  land  for 
the  same  loan,  that  further  security  could  in  any  way  be 
supported,  though  the  promissory  note  would  be  good. 
But  the  dicta  of  the  common  law  Judges  in  the  cases  on 
this  subject  have  thrown  some  doubt  upon  this  part  of 
the  question.  The  first  case  in  which  it  came  under  the 
consideration  of  the  Court  was  the  case  0^  Doe  v.  King  (a), 
in  which  the  contract  was  held  valid,  not  on  account  of 
the  statute,  but  from  the  particular  nature  of  the  transac- 
tion. 

There  a  promissory  note  was  given,  which  was  perfectly 
good,  being  for  interest  at  the  rate  of  51  per  cent  only. 

(a)  UM.  &W.  333. 
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Judgment. 


It  was  discounted,  and  then  a  mortgage  was  made  as  a 
security  for  the  whole  amount  of  the  note  and  interest,  as 
from  the  date  of  the  note,  which  of  course  secured  a  larger 
sum  than  that  advanced  on  the  note,  which  was  only  the 
amount  minus  the  discount,  so  that  the  amount  actuallj 
advanced  was  less  than  that  expressed  in  the  mortgage 
deed  by  the  discount     The  Judges,  on  a  verdict,  finding 
that  the  object  of  the  contract  was  merely  discounting  the 
promissory  note,  and  that  the  mortgage  was  only  a  col- 
lateral security,  said,  that,  on  that  finding,  independently 
of  the  statutes,  they  considered  that  the  mortgage  was 
merely  a  security  for  the  note,  and  that  there  was   no 
usurious  contract  at  all,  and  that  the  mortgage  was  good; 
and  accordingly  judgment  was  given  in  ejectment  against 
the  mortgagor.     In  giving  judgment,  Parke^  R,.  said  that 
he  did  not  wish  it  to  be  understood,  that,  even  if  the  case 
had  to  rest  on  the  protection  a£Forded  by  the  statutes  it 
might  not  be  supported,  because,  the  promissory  note  being 
protected,  the  subsequent  statute  of  2  &  3  Vict,  a  37,  not 
being  then  passed,  there  was  nothing  to  invalidate  the  se- 
curity on  land,  for  the  statutes  of  3  &  4  Will.  4,  c.  98,  and 
1  Vict.  c.  80,  did  not  contain  the  clause  which  was  insert- 
ed in  the  statute  2  &  3  Vict.  c.  37;  and  if  the  promissory 
note  for  a  debt  and  usurious  interest  were  good,  the  payee 
was  at  liberty  to  take  afterwards  a  collateral  security  on 
land  for  that  which  was  a  good  debt  under  the  former  sta- 
tutes.  The  same  eminent  Judge  seems  to  have  expressed  a 
similar  opinion  in  the  case  of  Nixon  v.  Phillips  (a).   But  in 
neither  of  these  cases  was  it  necessary  for  the  determination 
of  the  cases  before  him.   The  main  question  has  never  been 
decided,  except  in  Lane  v.  Horlock  (6),  which  I  am  told 
is  now  under  appeal  to  the  House  of  Lords.    That  case 
goes  to  the  extent  that  such  a  security  on  land  is  invalid, 
and  somewhat  further  with  respect, to  the  particular  na- 
ture of  the  security  which  was  there  given.     Looking  at 


(a)  7  Excb.  188. 


(h)  I  Drew.  587 


Judgment 


CASES  IN  CHANCERT.  239 

the  question  on  principle,  the  statute  1 2  Anne,  a  1 6,  invali-         1854. 
dated  eveiy  security  for  interest  above  5i.  per  cent.   Then 
there  was  another  statute,  taking  out  of  the  operation  of 
that  Act  only  promissory  notes  and  bills  of  exchange  hav- 
ing a  short  time  to  run ;  therefore,  any  other  security  for 
the  money  intended  to  be  secured  by  the  note,  collaterally 
given,  could  not  stand  under  the  statute  of  Anne,  not  be- 
ing itself  protected,  just  as  in  other  instances,  where  a 
deed  may  be  good  in  part,  as  in  cases  of  securities  on  a 
living,  such  as  Mouys  v.  Leake  (a),  and  as  in  cases  under 
the  Mortmain  Acts,  where  there  is  a  devise  of  property  for 
charitable  trusts,  the  legislature  invalidates  such  securi- 
ties as  to  one  portion  of  the  property,  and  allows  them  to 
have  full  operation  with  regard  to  the  other.    So  here  the 
l^blature  invalidates  every  part  of  the  transaction  except 
the  promissory  note;  and  then,  the  subsequent  statute  of 
the  2nd  and  3rd  Vict,  extending  the  protection  to  all  con- 
tracts, of  course  it  was  necessary  to  introduce  the  proviso 
excepting  securities  on  land.   I  entirely  concur  in  the  opin- 
ion of  Vice-Chancellor  Kinderdey  and  the  Lord  Justices, 
that  the  effect  of  that  proviso  is  not  to  invalidate  the  secu- 
rities which  do  not  relate  to  the  land,  although  the  words 
raised  a  doubt  upon  that  point;  but  to  take  out  of  the 
operation  of  the  statute  every  contract  except  that  which 
"was  protected,  not  invalidating  every  contract  which  was 
connected  with  the  security  on  land,  but  simply  leaving 
the  statute  of  Anne  to  have  full  operation  with  reference 
to  securities  on  land. 

But,  although  the  main  question  has  not  been  decided 
in  any  case  except  that  of  Lane  v.  Horlock  (6),  the  Lord 
Justice  Turner^  in  Ex  parte  Warrington  (c),  expresses  a 
▼ery  strong  opinion  upon  it.  He  says:  "  Supposing,  there- 
fore, these  three  months  bills  to  be  struck  at  by  the  2  &  3 

(a)  8  T.  R  411.      (6)  1  Drew.  687.       (c)  3.De  G.,  Mac.,  &  G.  171. 
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Vict  c.  37,  but  which  I  do  not  think  is  the  case^  ihej 
would  be  good  under  the  statute  of  William,''  (the  ques- 
tion there  was  wholly  on  the  validi^  of  the  bills  and  not 
of  the  security  at  all),  ''unless  indeed  that  statute  bears 
the  construction  contended  for  by  the  appellant,  that  it 
applies  only  where  there  is  no  other  security  than  the 
bill.    I  cannot^  however,  adopt  that  construction.     The 
statute,  in  terms,  validates  all  three  months  bills,    and 
I  can  see  no  ground  for  introducing  into  it  the  qualifica- 
tion, that  it  shall  extend  to  such  bills  only  when  they 
are  not  otherwise  secured;  nor  do  I  think  it  was  ne- 
cessary that  such  a  qualification  should  be  introduced. 
This  statute,  like  the  statute  of  Victoria,  might,  as  it  seems 
to  me,  well  have  been  construed  to  have  left  any  securities 
beyond  the  bills  to  be  affected  by  the  statute  of  Anne." 
That  is  exactly  the  construction  which  I  think  must  be 
given  to  this  statute.    It  enables  you  to  take  a  security  by 
way  of  bill  or  promissory  note,  at  a  high  rate  of  interest,  if 
you  choose,  and  to  couple  with  it  other  securities  on  land, 
and  the  bill  or  note  is  not  thereby  invalidated,  but  the 
other  securities  are  obstructed  by  the  statute  of  Anne.    I 
am  of  opinion  that  that  is  the  true  construction  of  the  se- 
veral statutes;  and  therefore  I  cannoi  give  any  effect  to 
the  deposit  of  the  deeds  for  the  purpose  of  securing  the 
promissory  note  in  this  case. 


There  is  however  here  a  further  security  afterwards,  at 
a  high  rate  of  interest,  by  a  contract  which  must  be  held 
good;  and  then  there  is  a  clause  in  the  bill,  which,  in 
taking  it  pro  confesso,  must  be  regarded  as  trua  [His 
Honour  read  the  paragraph  concerning  a  proposal  for  a 
mortgage  in  July  or  August,  1852,  which  is  given  ver- 
batim, supra,  p.  232.]  However,  taking  the  bill  pro  con- 
fesso will  not  bring  the  case  within  the  requirements  oi 
the  Statute  of  Frauds,  and  there  is  here  no  agreement  in 
writing  signed  by  the  debtor  which  would  make  this  a 
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good  mortgage,  unless  I  am  to  bold,  that,  because  wbere  a        1854. 
person  is  in  possession  of  deeds  as  a  mortgagee,  an  addi- 
tional secoritjr  may  be  made  witkont  writing,  canying 
further  the  same  anomaly  which  was  introduced  by  giving 
effect  against  the  Statute  of  Frauds  to  tlie  mere  deposit  of    '^^'^^f'"^^^ 
deeds  as  a  mortgage,  therefore,  on  the  facts  of  this  case,  ma 
agreement  to  make  a  valid  mortgage  for  the  whole,  or  the 
last  portion  of  the  money,  may  thus  be  supported.    I  think^ 
however,  that  I  am  not  able  to  do  that  in  this  case,  be- 
cause, having  come  to  the  conclusion  that  the  original  de- 
posit was  invalid,  I  must  consider  that  the  deeds  are  not, 
and  have  not  been,  in  the  hands  of  the  Plaintiff  at  alL    I 
cannot  .hold,  that,  those  deeds  being  in  his  hands  lender 
such  circumstances,  he  has  such  a  possession  of  the  deeds 
as  to  enable  him  to  create  a  mortgage,  which  would  others 
wise  be  invalid  by  the  Statute  of  Frauds.     I  must  consi- 
der that  the  Plaintiff  has  got  the  deeds  merely  as  the 
agent  of  the  original  mortgagor.    I  cannot,  therefore,  find 
any  mode  of  giving  effect  to  the  security  by  means  of  the 
subsequent  agreement  averred  in  the  bill,  which  was  not 
in  writing  signed  by  the  Defendant.    The  bill  must,  there- 
fore, be  dismissed,  without  costs. 
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Jan,  13M  db  ROWLEY  v.  ROWLEY. 

14^.  ^ 

Escrow -Efd-  ±  HIS  was  a  suit  hj  the  Hon.  Hugh  Rowley y  an  in&nt^ 

pointnumu  of  ugainst  his  brother,  the  Hon.  Hercules  Rowley,  and  others, 

OM^^  praying  that  it  might  be  declared  that  certain  deeds  of 

^ud  on  tu  fl,ppointment,  dated  the  22nd  and  23rd  of  January,   1839, 

were  void  as  an  execution  of  a  power  of  appointment  over 

pomtment*5'a  *  sum  of  30,0001,  and  that  they  might  be  delivered  up  to 

JSTyoL^^^''  be  cancelled;  and  that  the  rights  and  interests  of  the  said 

children's  por- 
tions having 
been  properly 

executed,  and  being  found  in  the  custody  of  the  fiunily  solicitor: — Hdd^  that  the  onuB  was  thrown 
upon  the  party  disputing  them  to  prove  their  invalidity  as  escrows. 

A  husband  and  wife  lived  apart,  and  the  wife  had  the  care  of  one  of  their  two  younger  chfldren. 
The  husband  being  desirous  of  raising  money  by  mortgage  of  his  settled  estates,  and  being  unable  to  do 
80  on  account  of  the  existing  chains  thereon,  applied  to  the  wife  to  postpone  her  pin-money  and 
jointure  annuities  to  his  proposed  mortgages.  The  wife  consented,  provided  that  the  husband  woold 
exercise  a  power  of  appointment  which  he  had  over  a  sum  of  30,000/.,  in  fiivour  of  his  yoooger 
children,  to  the  extent  of  appointing  5000/.  to  the  child  under  her  care.  He  accordingly  did  ao  by 
a  revocable  deed;  and  by  a  similar  deed,  dated  the  next  day,  reciting  the  former  appointment^  he 
appointed  the  rest  of  the  fund  to  his  only  other  younger  child.  The  former  deed  only  was  com- 
municated to  the  wife,  and,  she  objecting  to  the  power  of  revocation,  it  was  cancelled,  and  a  new 
irreYocable  deed  viras  prepared  aod  executed  of  the  same  date  as  the  former.  The  husband  died 
before  the  mortgage  which  he  proposed  to  make  was  effected. 

On  an  attempt  being  made  to  prove  that  the  deeds  were  given  to  the  £unily  solicitor  as  eacrowi, 
not  to  take  effect  until  the  mortgage  transaction  was. completed: — 

Heldy  that  though,  a  priori,  it  was  probable  that  the  appointment  of  the  5000/.  might  hare  been 
so  made,  there  was  not  the  same  probability  as  to  the  other  appointment  of  the  25,000/. ;  and  although 
a  purchaser  in  the  position  of  the  wife  would  not  have  expected  to  have  the  deed  of  appointment  of 
the  5000/.  delivered  to  him  until  the  consideration  was  paid,  that  rule  would  not  apply  to  the  case 
of  a  mother  seeking  the  benefit  of  one  of  her  children  by  inducing  the  &ther  to  exercise  a  power  of 
appointment  in  the  child^s  &vour;  and  the  evidence  of  the  solicitor  who  prepared  the  deeds,  to  the 
effect  that  they  were  delivered  to  him  as  escrows,  being  unsupported  by  any  other  witness,  being 
given  fourteen  years  after  the  transaction,  not  very  exactly,  and  being  entirely  contradicted  by  his 
conduct  at  the  time  of  their  execution,  and  subsequently,  it  was  discredited,  and  the  deeda  were 
considered  to  have  been  duly  sealed  and  delirered. 

Heid^  also,  that  although  the  bribe  to  the  husband  would  affect  the  validity  of  the  appointment 
of  the  5000/^  yet  that  the  appointment  of  the  25,000/.  was  not  so  connected  with  the  former  ap- 
pointment as  to  be  also  invalid;  nor  indeed  was  the  motive  for  the  hitter  appointment  the  same  as 
in  the  former  case,  for,  instead  of  being  an  inducement  to  the  wife  to  consent  to  the  proposed  ar- 
rangement, the  second  appointment,  if  revealed  to  her,  would  probably  have  prevented  her  con- 
curring in  postponing  her  pin-money  and  jointure. 

If  a  power  of  jointuring  be  exercised  on  a  corrupt  bargain  for  some  benelit  to  be  given  to  the 
husband,  the  fraud  being  only  upon  the  donor  of  the  power,  the  Court  will  sever  the  appointment, 
and  hold  it  to  be  good  so  fiir  as  it  is  for  the  benefit  of  the  jointress,  and  bad  as  to  the  rest. 

But  although,  under  a  power  of  distribution  among  children,  the  fund  is  to  be  couAideredas  a 
gross  fund,  to  be  fiiirly  apportioned  among  all  the  objects;  yet  the  donee,  by  appointing  one  share 
corruptly,  has  only  to  that  extent  diminished  the  common  fund;  and  the  Court  will  not,  on  that 
account,  in  consideration  of  the  rights  of  the  objects  of  the  power,  hold  the  whole  to  be  invalid. 
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Pl^ntiff  and  Defendant  in  the  said  sum  and  the  interest 
thereof  might  be  ascertained  and  declared. 

67  certain  indentures  of  lease  and  of  release  and  ap- 
pointment, bearing  date  respectively  the  16th  and  l7th 
days  of  February ,  1821,  the  indenture  of  release  and  ap- 
pointment being  made  between  the  Right  Hon.  Clotwor- 
%  then  Lord  Langford^  since  deceased,  and  the  Right 
Hon.  Frances  Lady  Langford  his  wife,  and  the  Hon.  Her^ 
cuks  Langford  Rowley,  afterwards  Lord  Langford,  also 
since  deceased,  of  the  first  part;  WiUiam  Disney  sjid  Abror 
ham  Henry  Chambers,  the  elder,  of  the  second  part;  Wil- 
liam Oosling  and  Abraham  Henry  Clianibers  the  younger, 
of  the  third  part;  and  Chambers  Ponsonby  and  the  Right 
Hon.  Arthur  James  Pltmket  now  Earl  FingaU,  of  the 
fourth  part :  The  said  Clotworthy  Lord  Langford  and  Fran" 
ces  Lady  Langford  his  wife,  and  Hercules  Langford  Rotth 
ley,  for  the  considerations  and  by  virtue  and  in  exercise 
of  the  power  therein  mentioned,  appointed,  conveyed,  and 
assured  unto  the  said  William  Disney  Hud  Abraham  Henry 
Chambers  the  elder,  certain  hereditaments  therein  describ- 
ed, situated  in  the  county  of  Meaih,  in  Ireland,  with  cer- 
tain other  hereditaments  and  the  appurtenances:  To  hold 
the  same  hereditaments  and  premises,  subject  to  the  seve- 
ral charges  therein  mentioned,  unto  the  said  WUliam  Dis- 
ney and  Abraham  Henry  Chambers  the  elder,  their  heirs 
and  assigns,  to  the  use  of  the  said  Chambers  Ponsonby, 
and  Arthur  Jamss  Phinket  now  Earl  FingaU,  their  execu- 
tors, administrators,  and  assigns,  for  and  during  and  unto 
the  full  term  of  1600  years,  to  commence  from  the  date  of 
the  said  indenture  of  release  and  appointment,  upon  trust, 
in  case  there  should  be  two  or  more  children  of  Hercules 
Langford  Rowley  afterwards  Lord  Langford,  other  than 
and  not  being  any  of  them  an  eldest  or  only  son,  to  raise 
the  sum  of  30,0001  for  the  portions  of  such  two  or  more 
children;  the  said  sum  of  30,0002.  to  be  shared  and  divid- 


248 


1804. 


Statement, 


244 


CASES  IN  CHANCERY. 


18M. 


Staiemeni, 


ed  between  or  amongst  sucli  children  not  being  an  eld- 
est or  only  son,  in  such  parts  or  proportions,  and  to  Test 
in  and  be  paid  to  such  children  respectively  at  or  upon 
such  ages,  days,  or  times,  and  to  be  subject  to  such  provi* 
soes,  charges,  and  limitations,  for  the  benefit  of  some  or 
one  of  the  said  children,  and  in  such  manner  as  the  said 
HerctdesLangford  Rowley,  afterwards  Hercules  Lord  Lafkg- 
fard,  by  any  deed  or  deeds,  instrument  or  instruments  in 
writing,  with  or  without  power  of  revocation  and  new  ap- 
pointment, to  be  by  him  sealed  and  delivered  in  the  'pre- 
sence  of  and  attested  by  two  or  more  credible  witnesses, 
or  by  his  last  will  and  testament  in  writing,  or  by  any  co- 
dicil or  codicils  thereto,  to  be  signed  and  attested  by  three 
or  more  credible  witnesses,    should    direct  or  appoint; 
And,  in  default  of  such  direction  or  appointment,  to  be 
equally  divided  between  and  amongst  such  children  other 
than  or  not  being  an  eldest  or  only  son,  share  and  share 
alike,  the  share  or  respective  shares  of  such  of  the  said 
children  as  should  be  a  younger  son  or  sons  to  become  a 
vested  interest  or  vested  interests  in  him  or  them  respec- 
tively at  his  or  their  age  or  respective  ages  of  twenty-one 
years;  and  the  share  or  respective  shares  of  such  of  them 
as  should  be  a  daughter  or  daughters,  to  become  a  vested 
interest  or  vested  interests  in  her  or  them  respectively  at 
her  or  their  age  or  respective  ages  of  twenty-one  years,  or 
day  or  respective  days  of  marriage,  which  should  first  hap- 
pen, and  to  be  paid  and  payable  at  or  upon  such  ages, 
days,  or  times  accordingly,  in  case  the  same  should  happen 
after  the  decease  of  the  survivor  of  them  the  said  CloUvor- 
(hy  Lord  Lcmgford  and  Herculee  Langford  Rowley,  after- 
wards Hercidee  Lord  Langford;  but  if  the  same  should 
happen  in  their  lifetime,  or  in  the  lifetime  of  the  survivor 
of  them,  then  the  same  should  be  paid  immediately  after 
the  decease  of  such  survivor,  unless  the  said  Glotwortiiy 
Lord  Langford  and  Hercules  La^ngford  Rowley,  afterwardfl 
Herctdes  Lord  Langford,  or  the  survivor  of  them,  should, 


CASES  IN  CHANCERY. 


S45 


hj  imtiiig,  under  their  or  his  hands  and  seals  or  hand 
and  seal,  direct  that  the  same  should  be  raised  and  paid 
in  their  or  his  lifetime.  And  it  was  thereby  agreed  and 
declared,  betireen  and  hj  the  said  parties  thereto,  that,  in 
case  any  appointment  should  be  made  in  pursuance  of  the 
powers  aforesaid,  or  either  of  them,  which  should  only  ex- 
tend to  a  part  or  parts  of  the  sum  or  sums  thereby  in- 
tended for  the  portion  or  portions  of  such  child  or  children 
of  the  body  of  the  said  Hercules  Langford  Rofdey^  after- 
wards Lord  Langford^  on  the  body  of  his  then  present  or 
any  future  wife  or  wives  to  be  begotten,  other  than  or  not 
being  an  eldest  or  only  son,  such  appointment  should  be 
YaHd  and  effectual,  notwithstanding  the  non-appointment 
of  the  remaining  part  or  parts  of  such  portion  or  portions; 
but,  in  that  case,  such  child  entitled  to  a  portion  or  share 
under  such  appointment,  should  be  entitled  to  no  further 
share  of  or  in  the  remaining  or  unapportioned  part  or 
parts  of  the  moneys  thereby  intended  for  portions  as  afore- 
said, until  he  or  she  should  have  brought  his  or  her  ap- 
pointed share  into  hotchpot,  and  should  have  accounted 
for  the  same  accordingly,  and  unless  the  9»^AHercules  Lang- 
ford  Rowley y  afterwards  Herctdes  Langford  Lord  Langford, 
Bhould  declare  a  contrary  intention  in  writing.  And  in 
the  same  deed  were  contained  the  usual  powers  of  main- 
tenance and  adyancement 
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ClotwarthyLoTd  Langford  afterwards  died,  and  the  title 
descended  upon  the  said  Hercules  Langford  Rowley^  who 
then  became  Hercules  Lord  Langford,  He  had  three 
children  only,  namely,  the  present  Lord  Langford^  the 
Hon.  Hercules  RouA&yy  and  the  Hon.  Hugh  Rowley. 


Hercules  Lord  Langford  and  Lady  La/ngfo7xl  his  wife 
agreed  to  live  apart,  and  that  Lady  La/ngford  should  have 
the  custody  and  care  of  their  youngest  son,  the  asid  Hugh 
^Sowley. 
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The  family  estates  were  subject  to  heavy  charges,  among 
which  were  charges  of  annuities  of  J  5001  and  20001.  for 
the  pin-money  and  jointure  respectively  of  Lady  Langford, 
In  1835,  Lady  Langford  instituted  a  suit  in  Chancery  in 
Englandj  to  recover  certain  arrears  of  her  pin-money;  and 
Hercvlea  Lord  Langford,  finding  a  difficulty,  on  account  of 
the  existing  incumbrances  on  the  estates,  in  raising  a  sum 
of  about  76,000/.,  of  which  he  was  in' want  to  pay  off  these 
arrears  and  for  other  purposes,  entered  into  a  negotiation 
with  Lady  Langford,  to  induce  her  to  postpone  her  pin- 
money  and  jointure  to  the  proposed  mortgages  for  the  be- 
nefit of  Lord  Langford.  To  this  Lady  Langford  consent- 
ed, upon  condition  that  the  said  Lord  Langford  should  par- 
tially exercise  his  power  of  appointment  over  the  said  sum 
of  SOOOOZ.,  by  appointing  a  sum  of  5000Z.  to  the  said  Hugh 
Rowley. 


Herctdes  Lord  Langford  agreed  to  this,  and  a  deed-poll 
was  prepared  by  his  solicitor,  dated  the  22nd  of  January, 
1839,  by  which  the  said  Lord  Langford  appointed  50001  to 
the  said  Hugh  Rowley.  By  another  deed-poll,  dated  on 
the  next  day,  and  reciting  the  former  appointment,  the  said 
Lord  Langford  appointed  the  remainder  of  the  30,0001  to 
the  said  Hercules  Rowley.  Both  these  deeds  of  appoint- 
ment contained  powers  of  revocation  during  the  minority 
of  the  appointees.  The  appointment  of  5000Z.  only  was 
communicated  to  Lady  Langford'a  solicitors,  and'  it  was 
objected  to  by  them  on  account  of  the  power  of  revocation; 
and  Lady  Langford  required  a  fresh  deed  to  be  made,  with- 
out such  power,  to  which  the  said  Lord  Langford  assented; 
and  such  a  deed  was  accordingly  prepared,  and  dated  the 
same  day  as  the  former  deed  of  appointment  of  the  50002^ 
which  was  thereupon  cancelled. 


Hercvlea  Lord  Langford'e  solicitor,  who  prepared  these 
deeds,  in  his  evidence  before  the  Examiner  in  this  suif, 
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stated,  that  all  the  three  deeds  were  sealed  with  the  said 
Lord  Langfor^s  seal,  and  signed  by  him,  and  his  signature 
attested,  but  that  he  did  not  put  his  finger  on  the  seal  and 
saj,  I  deliver  this  as  mj  act  and  deed,  but  he  left  the  deeds 
with  his  solicitor,  and  directed  the  solicitor  to  hold  them 
and  not  to  part  with  them  to  any  one  without  his  consent, 
and  to  consider  the  matter  only  as  temporary,  and  to  be 
dependent  on  the  completion  of  the  loan;  and  that  the 
said  Lord  Langford  neyer  gave  such  consent.  The  wit- 
ness stated  also,  that  Lady  Langford  did  not  stipulate 
for  any  further  appointment  than  that  of  the  5000Z.;  but 
that  the  deponent  led  her  solicitor  to  believe,  that,  if 
she  gave  every  facility,  in  the  event  of  the  loan  being 
completed,  an  appointment  of  a  further  sum  would  be 
made  to  the  said  Hugh  Rowley,  A  portion  only  of  the 
75,0002L,  about  38,820^.  was  raised,  part  of  which  was 
applied  in  payment  of  a  prior  charge  on  the  estate,  and 
the  remainder  was  paid  to  Lady  Langford  for  arrears  of 
pb-money.  An  Act  of  Parliament  was  necessary  to  post- 
pone Lady  Langford'a  pin-money  and  jointure.  The  rais- 
ing of  the  remaining  part  of  the  75,0002.  and  the  obtain- 
ing the  necessary  Act  of  Parliament  were  prevented  by 
the  death  of  Hercules  Lord  Langford^  which  happened  on 
theSrdof  June,  1839. 


1854. 


SialemnL 


In  June,  1839,  proceedings  were  instituted  in  Ireland 
for  the  appointment  of  guardians,  and  for  the  maintenance 
of  the  children ;  and  the  late  Lord  Langford' $  solicitor, 
who  had  prepared  the  deeds  of  appointment,  stated,  that 
he  famished  Mr.  Murphy ^  the  solicitor  for  the  infants,  on 
that  occasion,  with  copies  of  these  deeds,  and  an  allow- 
ance was  subsequently  made  of  2002.  per  annum  for  the 
Hon.  Hugh  Rowley,  and  600Z.  per  annum  for  the  Hon. 
Heradee  Rowley,  by  an  order  of  the  Court  of  Chancery  in 
Irdand,  in  which  the  deeds  of  appointment  were  recited. 
Upon  this  being  communicated  to  the  solicitor  of  the  late 
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Lord  Langford,  he  wrote  to  the  solicitor  for  the  infaotfi 
to  get  the  allowance  of  2002.  increased  to  3002,,  as  that 
was  the  full  interest  on  50002.  at  61,  per  cent  An- 
other person,  named  Crozier,  aflerwards  acted  as  solicitor 
for  the  infants  in  Ireland;  and  in  a  correspondence  wit-h 
him,  the  late  Lord  Lcmgford's  solicitor  claimed  to  retain 
the  deeds  of  appointment  by  virtue  of  a  lien  for  costs,  but 
did  not  say  anything  about  their  being  escrows.  In  a  let- 
ter dated  the  17th  of  March,  1847,  to  Mr.  Hone,  a  solici- 
tor in  Irekmd,  who  was  engaged  for  the  Plaintiffs  in  a 
foreclosure  suit  against  the  present  Lord  Langford,  the 
late  Lord  Langford's  solicitor  wrote:  "As  to  the  deeds  of 
appointment  of  the  30,0002. ...  I  am  owed  a  large  sum  of 
money  in  this  most  unfortunate  matter  ....  If  I  can  see 
that  I  shall  be  paid  my  losses,  I  will  do  what  I  can  re- 
specting these  appointments;  and  I  think  that  I  can  ren- 
der material  assistance  in  the  matter.  At  all  events,  it  is 
of  great  moment  to  the  second  son  of  the  late  Lord  Lanff- 
ford." 

The  attesting  witness  to  the  deeds  of  appointment 
proved,  that  the  deeds  of  appointment  were  executed  in 
the  usual  manner,  nothing  having  taken  place  before  him 
to  shew  that  they  were  to  be  only  escrows.  Other  acts  of 
the  late  Lgrd  Langford's  solicitor  and  certain  other  por- 
tions of  the  evidence  are  stated  in  the  judgment 


ArffufMnt.  The  SoUdtor-Oeneral,  Mr.  Rolt,  Q.  C,  and  Mr.  Flather, 
for  the  Plaintiff,  argued  that  the  deeds  of  appointment 
were  executed  on  condition  not  to  take  effect  if  the  money 
intended  to  be  raised  by  the  late  Lord  Langford,  with  the 
consent  of  his  wife,  was  not  in  fact  raised ;  and  that,  as  this 
money  was  not  raised  in  the  manner  intended,  the  deeds 
remained  merely  escrows.     In  Johnson  v.  Baker  (a),  previ- 

(a)  4  B.  &  Aid.  440. 
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oDsly  to  the  execution  of  a  composition  deed,  it  wai  stated, 
in  the  presence  of  the  surety,  that,  in  case  all  the  creditors 
did  not  execute  it,  the  deed  should  be  void.    The  surety 
directly  aflerwards  executed  the  deed  in  the  ordinary 
'way,  and  it  was  delivered  to  one  of  the  creditors  to  ob- 
tain the  execution  by  alL    This,  however,  was  not  done, 
and  the  action  being  by  creditors  who  were  not  present 
at  that  conversation,  but  had  since  executed  it,  a  plea 
that  the  deed  was  an  escrow  was  allowed.     So  in  Mur- 
ray  v.  The  Earl  of  Stair  (a).     And  in  Bawker  v.  Burde- 
kin(b)  it  is  laid  down  by  Parke,  B.,  that  it  is  "  now  set- 
tled, though  the  law  was  otherwise  in  ancient  times,  as 
appears  by  Sheppard'e  Touchstone,  that,  in  order  to  con- 
stitute the  delivery  of  a  writing  as  an  escrow,  it  is  not  ne- 
cessary it  should  be  done  by  express  words,  but  you  are 
to  look  at  all  the  facts  attending  the  execution,  to  all  that 
took  place  at  the  time,  and  to  the  result  of  the  transac- 
tion; and,  therefore,  though  it  is  in  form  an  absolute  de- 
liyery,  if  it  can  reasonably  be  inferred  that  it  was  deliver- 
ed not  to  take  effect  as  a  deed  till  a  certain  condition 
was  performed,  it  will  nevertheless  operate  as  an  escrow." 
They  argued,  secondly,  that  both  the  appointments  had 
their  inception  in  a  corrupt  agreement,  for  the  husband's 
own  benefit,  and  were  a  fraud  upon  the  power;  for  the  ap- 
pointment of  the  25,0002.,  if  not  part  of  the  fraudulent 
transaction  affecting  the  appointment  of  the  50002.,  yet 
depended  on  and  flowed  from  it;  and,  in  the  altered  posi- 
tion of  affairs,  the  late  Lord  Langford  had  no  power  to 
make  this  latter  appointment.     In  Lane  v.  Pa^e(c),  Lord 
Sardivicke  doubted,  in  such  a  case,  whether  the  whole  ap- 
pointment was  void  or  not.     But,  in  Davheny  v.  Cock- 
^U77i(<2),  it  was  held  that  an  appointment  to  one  of  the 
children  under  a  power  of  selection,  upon  a  condition  in 
fayour  of  a  stranger,  was  a  fraud  upon  the  other  objects  of 
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(a)  2B.&C.82. 
(6)  U  M.  &  W.  128. 


(e)  Amb.  233. 
(rf)  1  Mer.  626. 
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the  power,  -who  might  not,  and  in  all  prohability  wonld 
not,  have  been  excluded  but  for  the  agreement,  and  more 
particularly  a  fraud  on  those  entitled  in  default;  for,  but 
for  the  agreement,  the  appointment  might  not  hare  been 
made  at  all;  and  that  the  transaction,  being  tainted  with 
firaud,  must  be  wholly  undone:  Farmer  v.  Mart%n(a),  Ar- 
nold V.  Hardwicke  (6),  Askham  v.  Barker  (c). 

Sir  F.  KeUy,  Mr.  Ehndey,  Q.  C,  and  Mr.  Shapter,  for 
the  Hon.  Hercules  Rowley^  argued  that  these  deeds  were 
not  mere  escrows:  and  that  the  two  appointments  were 
independent;  and  though  the  former  might  be  Toid  as  a 
fraud  upon  the  power,  the  latter  was  nevertheless  valid: 
Ja^ckson  V.  Jackson  (d).     In  Harrison  y.  RandaU(fi\  as  i^ 
appears  fi^m  the  statement  of  the  case  in  p.  401;  the  ap- 
pointor made  an  appointment  of  bonuses  on  certain  policies 
of  insurance,  which  were  the  subject  of  the  power,  to  three 
of  his  daughters  who  were  of  age,  in  a  manner  which  i^as 
a  fraud  upon  the  power.    He  afterwards  made  a  further 
appointment  of  the  moneys  secured  by  two  of  the  policies, 
by  a  deed  reciting  the  former  appointment  to  his  four 
other  daughters,  in  such  manner  as  to  make  them  all  about 
equal.    Subsequently,  the  donee  of  the  power  appointed 
the  remaining  policies  among  his  children.     The  bill  was 
filed  by  two  of  the  daughters,  who  were  infants  at  the 
time  of  the  first  appointment  of  the  bonuses,  to  set  it  aside. 
The  Vice-Chancellor  there  held,  that  the  first  two  appoint- 
ments were  so  closely  connected,  that  they  must  stand  or 
fall  together;  but  there  was  no  suggestion  whatever  that 
the  last  appointment  was  at  all  affected. 

Mr.  Bacon,  Q.  C,  and  Mr.  Lewin,  for  the  solicitor  of  the 
late  Lord  La/ngfordj  who  prepared  the  deeds. 


(a)  2  Sim.  002. 
<6)  7  Sim.  343. 
\c)  12  Beav.  499. 


(d)  Dro.  120. 

(e)  9  Hare,  397. 
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Mr.  Vavffhan  Johnson  for  the  trustees. 

The  SoKcttor^Oeneral  in  reply. 

Vicb-Chahckllob  Sib  W.  Paqb  Wood:— 

If  I  thought  that,  by  giving  any  further  consideration  to 
this  case,  I  should  at  all  alter  the  opinion  which  I  hare  form- 
ed, notwithstanding  the  very  able  argument  that  has  been 
addressed  to  me  by  the  SoUdtor-Oeneralj  I  would  reserve 
my  decision.  But  it  does  not  appear  to  me,  the  more  the 
case  is  sifted,  that  I  should  be  inclined  in  any  way  to  alter 
my  opinion  of  the  result  of  these  instruments  executed  by 
the  late  Lord  Langford.  Before  I  consider  the  effect  of 
these  instruments,  I  have  first  of  all  to  ascertain  that  they 
have  been  executed  by  him  as  deeds  intended  to  have  a 
permanent  effect,  and  not  merely  delivered  as  escrows.  The 
deeds  themselves  are  to  all  appearance  properly  executed, 
and  they  are,  I  may  say,  in  the  proper  custody,  namely,  that 
of  the  family  solicitor;  for  though,  in  strictness,  the  pro- 
per custody  would  be  that  of  the  trustees,  who  have  ulti- 
mately to  raise  the  money  and  distribute  it,  yet,  in  prac- 
tice, with  regard  to  all  matters  relative  to  the  distribution 
of  the  fund  among  the  children  or  the  issue  of  a  mar- 
riage, I  belicTe  the  family  solicitor  usually  retains  the  deed 
of  appointment.  These  deeds,  then,  being  upon  the  face 
of  them  properly  executed,  and  being  in  the  proper  custo- 
dy, the  onus  is  thrown  upon  the  Plaintiff,  to  shew  that 
they  were  not  intended  to  have  the  effect,  which,  upon  the 
face  of  them,  they  would  appear  to  have,  but  that  they 
were  delivered  merely  ^  for  a  specific  purpose,  in  fact  as 
escToics,  to  be  used  and  to  take  full  effect  only  in  a  given 
event 

The  Plaintiff  has  endeavoured  to  support  that  case  by 
producing  as  a  witness  the  solicitor  who  prepared  the  deeds. 
[His  Honour  stated  the  evidence  of  this  witness,  as  to  the 
execution  of  the  deeds,  to  the  effect  given  above,  p.  247.] 
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The  testimony  of  the  attesting  witnesses  doea  not  ex- 
actly agree  with  the  evidence  of  this  witness.     Anybody, 
more  especially  if  he  knew  that  it  was  a  lawyer  who  was 
speaking  of  this  matter,  would  suppose  that  Lord  Longford 
did  not  go  through  the  whole  formality  of  saying,  **  This 
is  my  act  and  deed;"  but  the  attesting  witness  prores  that 
the  deeds  were  delivered  in  the  customary  and  usual  form, 
nothing  having  taken  place  before  him  with  reference  to 
the  deeds  being  delivered  as  escrows.    But^  at  the  same 
time,  if  it  had  been  clearly  established  in  evidence  that 
this  which  the  solicitor  avers  really  had  taken  places  it 
would  be  open  to  the  parties  to  insist  that  these  deeds 
were  delivered  as  escrows,  notwithstanding  their  formal 
execution  in  the  manner  described  by  the  attesting  wit- 
ness.    In  order  to  support  the  case,  that  these  deeds  were 
only  escrows,  it  is  sought  to  be  shewn,  that,  a  priori,  the 
nature  of  the  case  is  such  that  the  probability  is,  that 
such  an  arrangement  would  take  placa     There  is  a  great 
deal  to  be  said  on  both  sides  with  reference  to  that  part 
of  the  argument.     I  do  not  see  any  reason  why  the  se- 
cond deed  of  appointment,  namely,  that  for  the  25,00(ML, 
should  have  been  executed  at  all,   except  of  the  free 
choice  of  Lord  Langford;   and  still  less,  why,  when  it 
was  executed,  it  was  not  to  have  effect,  especially  when 
I  recollect  that  it  could  not  have  immediate  effect,  and 
that  it  contained  a  power  of  revocation  at  any  time  before 
the  son  attained  the  age  of  twenty-one,  leaving  it,  there- 
fore, wholly  in  the  power  of  Lord  Langford  to  determine 
whether  it  should  take  effect  or  not     Therefore,  with  re- 
gard to  that  deed,  there  is  not  the  slightest  reason  for  sup- 
posing that  Lord  Langford  would  say  it  was  to  \^  de- 
pendent on  the  completion  of  the  loan  which  was  being 
negotiated.     But,  with  regard  to  the  other  deed  appoint- 
ing the  50002.,  if  there  were  nothing  in  the  case  to  shake 
the  testimony  of  the  solicitor  whose  evidence  I  have  re- 
ferred to,  it  does  seem  probable  that  Lord  Langford  might 
say,  ''  Mind,  this  deed  is  not  to  have  its  full  effect,"  not 
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"  until  the  loan  is  completed/'  but  ''  until  I  hare  Lady 
LangfofxPs  completion  of  all  that  she  is  to  do  mth  re- 
ference to  raising  this  sum  of  money."    But,  before  I  get 
to  the  subsequent  proceedings  of  the  solicitor,  there  is 
even  on  this  part  of  the  case  that  which  tends  to  shake 
the  presumption  that  might  arise  a  priori  from  the  na- 
ture of  the  case,  namely,  that  the  solicitor  proceeds  in  his 
testimony  to  say  that  this  deed  of  appointment  of  the 
5000iL,  which  was  of  a  reyocable  description,  was  shewn  to 
Lady  Langfard's  solicitors,  and  that  they  objected  to  it  as 
being  revocable;  and  that,  accordingly,  a  new  deed  was 
executed,  which  was  an  irrevocable  instrument^  to  the 
amount  of  50002.;  and  that  this  deed  was  again  shewn  to 
l«Aj  Langford't  solicitors;  and  certainly  there  was  not 
anything  then  stated  to  them  to  lead  them  to  conclude 
that  this  deed  was  deliyered  as  an  escrow.   In  fact,  every- 
thing was  said  to  lead  Lady  Langford  to  suppose  that  the 
thing  had  been  done  in  the  way  in  which  she  desired  it  to 
be  done.     A  purchaser  in  such  a  case  certainly  would  not 
have  expected  to  have  such  a  deed  as  this  delivered  up  to 
him  until  the  purchase-money  was  paid ;  but  I  do  not  think 
the  same  remark  applies  with  equal  force  to  a  family  ar- 
rangement  of  this  description,  in  which  the  mother  is 
seeking  to  benefit  one  of  her  infant  children.     I  do  not 
think  that  the  inference  arises  from  the  nature  of  the 
transaction,  that  the  father  would  not  execute  this  deed 
on  behalf  of  his  child  until  everything  had  been  done  com- 
pletely and  in  proper  form  on  the  part  of  Lady  Langfiyrd 
towards  the  completion  of  the  transaction. 


leM. 


But,  I  am  next  to  look  here  to  what  was  done  by  the  soli- 
citor who  prepared  these  deeds,  and  to  the  distance  of  time 
which  had  intervened  between  the  execution  of  the  deed  of 
1839  and  the  first  time  at  which  this  solicitor  set  up  any 
part  of  the  case  which  he  now  makes.  I  think  it  would  be 
attended  with  the  utmost  danger  to  all  deeds,  if  I  were  to 
say  that  I  could  get  rid  of  the  efiect  of  instruments  appa- 
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rently  -well  executed  and  in  the  proper  cnstodf,  upon  the 
testimony  of  a  single  witness  stating  these  facts  fi:x>iii  me- 
mory, after  an  interval  of  about  fourteen  years  from  their 
occurrence,  and  not  able,  as  he  expressly  says  himself,  to 
give  the  exact  words  which  were  used — ^not  able  to  stale 
the  precise  time  at  which  it  took  place — ^not  able  to  give 
any  account  of  the  transaction  with  that  d^ree  of  preci- 
sion which  one  would  expect  in  a  matter  of  this  magni- 
tuda     It  cannot  be  supposed  that  I  can  give  that  weight 
to  the  testimony  of  a  witness  who  is  speaking  of  these 
matters  from  his  recollection,  more  especially  when  it  is 
contrasted  with  the  much  better  testimony  that  he  afibrds 
by  his  actions  at  the  time  when  the  whole  transaction  was 
far  more  recent  and  far  more  completely  within  his  me- 
mory.    I  am  acting  on  this  solicitor's  own  testimony,  and 
I  say  that  I  believe  his  actions  at  a  much  earlier  period,  in 
preference  to  believing  his  recollections  at  a  much  more 
distant  period,  which  appear  to  me  to  be  entirely  inconsis- 
tent with  the  acts  so  performed  by  him.    It  appears,  tha,t, 
soon  after  Lord  Langford'a  death,  this  solicitor  furnished 
Mr.  Murphy^  the  family  solicitor  in  Ireland^  with  copies 
of  these  deeds;  and  he  states,  in  his  cross-examination, 
the  purpose  for  which  the  copies  were  required.    He  says 
distinctly  in  his  cross-examination,  "Immediately  after 
Lord  Langford's  death,  Mr.  Murphy  was  in  London^  and 
asked  me  for  copies  of  the  deeds,  and  he  took  them  over 
with  him.    This  wad  before  the  proceedings  were  taken. 
I  am  not  certain  of  this.     I  think  the  copies  were  furnish- 
ed before  the  reference  to  the  Master,  Mr.  Henn.    I  think 
Mr.  Murphy  told  me  it  was  for  getting  guardians  appoint- 
ed, and  it  was  solely  for  that  purpose.     I  think  a  commu- 
nication was  made  to  me  of  the  Master's  report,  that  an 
allowance  was  made  to  the  Plaintiff  of  2002.  per  annum, 
and  to  the  Defendant  Rowley  of  5002.  -  I  got  this  commu- 
nication on  or  about  October,  1839.    On  or  about  the  26th 
of  October,  1839,  I  wrote  to  Mr.  Murphy"    He  furnished 
copies  of  these  documents  to  Mr.  Murphy^  with  an  inti- 
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mation  conveyed  to  him,  that  there  was  an  application  to 
be  made  to  the  Court  of  Chancery  in  Ireland  for  the  ap- 
pointment of  guardians.    A  communication  was  made  to 
him  of  the  Master's  report^  and  he  writes  to  Mr.  Murphy 
in  October,  1 839.    If  the  report  at  length  had  been  given, 
which  he  does  not  state,  he  would  have  found  that  it  re- 
dted  these  deeds  of  appointment  as  having  been  actually 
executed;  but  I  will  not  assume  that  the  whole  of  the 
communication  went  to  any  greater  extent  than  the  fact 
of  the  allowance  having  been  made.     Now,  1  ask,  what 
would  have  been  the  duty  of  any  solicitor  of  this  Court,  if 
he  were  told  that  copies  of  deeds,  professing  to  be  the  exe- 
cution of  powers  of  appointment  on  which  the  property 
of  infants  depended,  were  required  to  be  used  before  a 
Master  of  this  Court,  in  order  to  the  appointment  of  a  guar- 
dian, and  although,  in  the  first  instance,  he  was  only  told 
that  they  were  wanted  for  the  appointment  of  a  guardian — 
yet,  suppose  he  was  afterwards  told  that  maintenance  had 
been  allowed  to  those  infants,  and  that  the  deeds  had 
been  required  for  that  purpose,  what  would  have  been  his 
duty?    He   must  have  known,  that»  in  a  reference  con- 
cerning a  provision  for  maintenance,  the  amount  of  the 
infant's  property  is  a  necessary  part  of  the  inquiry,  and 
that  the  maintenance  itself  is  regulated  by  the  prospects 
as  to  the  property  of  the  infant.    Was  it  a  matter  of  no 
importance  that  the  Master  should  be  told,  that  the  one 
infant^  instead  of  taking  25,0001.,  was  to  have  only  15,0002., 
or  only  one  half  share  of  the  fund;  and  the  other,  instead 
of  only  having  5000Z.,  was  to  have  15,0002.?    If  this  soli- 
citor had  famished  copies  of  these  deeds  in  any  inquiry 
upon  any  matter  that  came  on  before  any  of  the  Judges  of 
this  Court  now,  or  before  the  Masters  formerly,  knowing 
that  they  were  to  be  used  for  the  purpose  stated  in  his  evi- 
dence, he  would  have  been  guilty  of  a  most  improper  act, 
unless  he  were  satisfied  that  the  deeds  of  which  he  so  fur- 
nished copies,  were  valid  to  all  intents  and  purposes  what- 
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soever.    If  he  had  in  his  oi^n  breast  any  knowledge  of  the 
fact  that  they  were  escrows  and  not  deeds,  I  should  hare 
thought  that  his  first  duty  would  have  been,  to  say,  ''I 
shall  not  furnish  you  with  copies  at  all;  the  deeds  are  of 
no  use,  because  they  are  non-existent:  here  they  are,  but, 
if  you  take  them,  remember  they  were  delivered  as  es- 
crows merely."    It  is  said,  that^  at  that  time,  the  transac- 
tion with  regard  to  the  loan  was  not  concluded,  and  it  was 
possible  that  it  might  have  eventually  ended  in  the  loan 
being  gran^d;  and,  therefore,  it  was  no  part  of  this  gentle- 
man's duty  to  have  made  any  communication  of  this  kind. 
But,  assuming  that  this  loan  could  have  been  effected  after 
the  death  of  Lord  Langfordy  still,  looking  at  the  whole 
transaction,  the  character  of  the  evidence  given  by  this 
solicitor,  and  that  it  clearly  was  his  duty  if  he  thought  the 
deeds  were  escrows,  and  that  they  were  dependent  on  this 
contingency,  to  say  so,  it  seems  to  me  to  make  little  or 
no  difference  in  the  case,  whether  the  contingency  was 
determined  or  not  determined;  and  handing  over  these 
copies  and  allowing  them  to  be  so  used  I  must  take  to 
be  as  clear  and  distinct  a  representation  as  could  be  made, 
that  they  were  valid  and  effectual  deeds  to  all  intents  and 
purposes  whatever. 


But  it  does  not  rest  there,  for  the  solicitor  was  asked  after- 
wards by  Mr.  Crozier,  who  succeeded  Mr.  Murphy  as  the 
solicitor  in  Ireland,  for  these  deeds.  Now  this  is  his  con- 
duct within  eight  or  nine  months  after  the  transaction  in 
question, — and  I  say,  that  I  believe  his  conduct  at  that  re- 
cent period  much  more  than  I  believe  his  evidence  given 
many  years  after  the  time — Having  been  applied  to  by  Mr. 
Crozieh  to  know  where  the  deeds  were,  he  writes,  on  the 
19th  of  March,  1845:  ^'  This  morning  I  received  a  letter 
from  a  gentleman  in  your  office,  respecting  the  deeds  of 
appointment  executed  by  the  late  Lord  Langford  in  re- 
spect of  the  charge  on  the  Meath  estate  for  younger  chil- 
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dren.  Those  deeds  were  prepared  hj  me,  and  are  in  my 
possession;  but  as  I  hare  a  very  considerable  claim  for 
costs  against  the  late  Lord  Longford,  I  cannot  consent  to 
part  with  the  deeds  or  fiimish  copies  unless  my  claim  is 
settled.  As  far  as  you  are  personally  concerned,  were  it 
not  for  this  claim,  I  should  be  most  happy  to  give  you  any 
assistance  in  my  power;  but,  under  the  circumstances,  and 
being  so  severe  a  sufferer  as  I  am  in  a  pecuniary  point  of 
view,  I  do  not  feel  that  I  should  be  justified  in  jrielding 
up  any  chance  through  which  I  might  obtain  payment'' 

There  is  not  a  single  syllable  hinted  there  about  the 
deeds  being  escrows.     The  simple  statement  is,  that  he 
prepared  the  deeds,  and  that  they  are  in  his  possession, 
and  that  he  cannot  part  with  them  because  he  has  got  a 
lien  upon  them,  and  that  he  shall  be  happy,  if  his  debt  is 
paid,  to  give  all  the  assistance  in  his  power.    Again,  in 
1847,  he  was  applied  to  about  the  same  deeds  by  Mr.  Hone, 
who  was  the  solicitor  of  the  mortgagees  who  advanced  the 
39,000f.  to  Lord  Langford,  and  were  then  about  to  'fore- 
close their  mortgage,  and  he  says:  ''As  to  the  deeds  of 
appointment  of  the  30,000Z.,  Mr.  M^Coy  will  speak  to  you. 
I  am  owed  a  large  sum  of  money  in  this  unfortunate  mat- 
ter, which  has  been  a  great  source  of  loss  and  plague  to 
me.    If  you  can  see  that  I  shall  be  paid  my  losses,  I  will 
do  what  I  can  respecting  these  appointments;  and  I  think 
that  I  can  render  material  assistance  in  the  matter;  at  all 
events,  it  is  of  great  moment  to  the  second  son  of  the  late 
Lord  Langford" 

For  the  first  time  he  there  gives  some  slight  indication 
that  he  has  something  to  reveal  upon  this  subject;  but  I 
do  not  find  a  single  trace  until  that  moment  of  an  intima- 
tion that  he  had  any  information  which  could  at  all  affect 
the  deeds.  Under  those  circumstances,  it  would  be  quite 
impossible  for  me  to  say,  that  the  evidence  of  this  one  wit- 
ness, whose  testimony  in  itself  is  not  only  wholly  unsup- 


257 


1864 


JudffmeiU. 


258  CASES  IN  CHANCEBT. 

1854.  ported,  but  is  so  contradicted  by  his  own  acts,  would  be 
sufficient  to  remove  the  difficulty  which  is  in  the  waj  of 
the  Plaintiff,  in  consequence  of  my  finding  here,  as  I  said 
before,  that  the  deeds  were,  on  the  face  of  them,  properly 
Judgment  executed,  and  that  they  were  in  the  proper  custody:  or  to 
make  out  a  case  of  their  having  been  delivered  condition- 
ally and  io  take  effect  solely  upon  the  completion  of  a  par- 
ticular transaction. 

I  come  then  to  the  other  part  of  the  case,  as  to  which  I 
have  felt  much  more  anxiety,  fpr  this  reason.   I  think  there 
is  scarcely  any  part  of  the  doctrine  of  this  Court  which  re- 
quires to  be  upheld  in  its  integrity  more  than  the  most 
useiul  and  salutary  doctrine  respecting  the  exercise  of 
powers  by  parents  in  favour  of  their  children ;  and  I  should 
be  extremely  sorry,  if  any  decision  of  mine  should  appear 
to  throw  for  a  short  period,  however  short,  any  doubt  what- 
ever upon  the  great  principles  upon  which  this  doctrine 
has  been  established.     But  the  more  I  have  considered 
this  case,  and  the  more  I  have  had  the  benefit  of  having 
it  fully  and  completely  discussed,  the  more  I  feel  satisfied 
that  there  is  really  no  ground  whatever,  upon  any  of  those 
principles,  for  saying,  that  the  appointment  of  the  25,00(ML, 
under  the  whole  circumstances  of  this  case,  is  to  be  held 
invalid. 

With  regard  to  the  position  of  this  doctrine  as  to  powers, 
there  are  three  different  and  distinct  classes  of  cases: 
'  There  is,  first  of  all,  the  case  in  which  there  may  be  a  fraud 
on  the  donor  of  the  power,  or  those  who  claim  under  him, 
by  the  person  who  takes  the  fee  simple  or  other  estate 
which  is  the  subject  of  the  power.  There  may  be  cases  in 
which  the  fraud  is  on  him  alone,  there  being  only  one  per- 
son interested  in  the  charge  which  may  have  been  created, 
as  in  the  case  of  a  jointure,  and  many  other  similar  cases, 
such  as,  for  example,  a  power  of  raising  a  given  sum  of 
money  out  of  a  given  estate,  for  a  single  individual,  and  if 
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die  power  be  exercised^  so  as  to  enable  the  donee  of  the 
power  to  raise  money  upon  it  for  a  purpose  of  his  own,  it 
is  a  fraud  upon  the  donor  of  the  power  and  the  partj 
claiming  through  him,  that  any  part  of  that  sum  should 
be  raised  for  any  purposes  except  those  pr^cribe<l  by  the 
power.  A  second  class  of  cases  is  where  the  fraud  may  be 
▼holly  on  the  parties  who  are  interested  in  the  distribu- 
tion of  the  fund,  and  cannot  be«in  any  way  a  fraud  upon 
the  donor  of  the  power,  that  is,  the  charge  would  re- 
main, whether  the  power  be  exercised  or  not,  but  the 
distribution  of  the  fund  would  be  the  only  point  in  ques- 
tion. That  is  the  case  I  have  before  me.  It  is  a  case 
in  which  30,0002.  would  be  necessary  to  be  raised,  whe- 
ther there  were  any  appointment  under  the  power  or  not; 
and,  therefore,  the  fiuud,  if  any,  is  one  which  would  affect 
the  persons  only  who  are  interested  in  the  distribution. 
There  is  also  a  third  class  of  cases,  •  which  comprehends 
both  the  classes  I  have  just  mentioned,  namely,  where  the 
power  is  to  create  a  chaige  as  well  as  to  distribute  it  un- 
der certain  circumstances,  or  to  particular  individuals,  in 
which  case  it  would  be  a  fraud  to  have  the  power  exer- 
cised at  all,  if  the  circumstances  had  not  arisen,  or  for  the 
benefit  of  parties  who  were  not  interested  in  it,  and  who 
were  not  intended  to  be  interested  in  it.  The  owner  of 
the  estate  in  the  last  class  of  cases  would  be  entitled  to 
say,  it  never  was  intended  to  be  distributed  except  in  a 
fair  and  upright  and  honest  manner,  as  between  all  par- 
ties interested  in  the  charge.  With  regard  to  a  power 
to  jointure,  the  doctrine  which  the  cases  have  established, 
and  which  Lord  8t.  Leonard's^  in  his  Book  on  Powers, 
says,  that  he  conceives  is  not  likely  to  be  changed  (a), 
is  certainly  open  to  the  observations  made  by  Sir  WiUiam 
Orant  in  Daubeny  v.  Cockbum(b),  In  the  case  of  a  power 
to  jointure,  nobody  is  interested  but  the  one  party,  the 
jointress;  and,  therefore,  if  the  charge  be  raised  under  a 
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corrupt  bargain,  or  one  by  means  of  which  some  benefit 
is  to  be  handed  over  to  the  husband,  the  Court  will,  and 
it  has  done  so  in  several  cases,  sever  the  appointment  and 
hold  it  to  be  good  to  the  extent  to  which  the  jointress  is 
entitled,  but  will  hold  it  to  be  bad  with  reference  to  the 
corrupt  and  improper  use  that  maj  be  made  of  the  sur- 
plus.    But  that  is  open  to  the  observation  made  hj  Sir 
WtBiam  Qra'nJt  in  the  case  of  Daubeny  v.  Coddbvam  (a), 
where  he  says,  in  effect,  "  How  do  I  know  that  this  power 
would  ever  have  been  exercised  except  for  this  corrupt  bar- 
gain, for,  up  to  that  time,  there  had  been  no  exercise  of  the 
power;  and,  therefore,  until  he  made  this  bargain,  I  do 
not  know  that  the  power  would  have  been  exercised  at 
alL''    Lord  St  Leonard's  says,  he  conceives  that  to  be  a 
case  of  great  authority  for  upholding  the  principle,  that 
appointments  cannot  be  severed  except  under  circum- 
stances of  that  description;  but  that,  notwithstanding  the 
case  of  Daubeny  v.  Cockhum{a\  it  is  now  too  late  to  have 
that  principle  as  to  jointures  changed.     But,  in  the  case 
of  distributign  among  several  objects  of  a  power,  where 
there  is  a  clear  right  in  all  the  parties  interested  in  the 
distribution,  it  is  a  novel  thing  to  say  that  the  fund  is  to   ' 
be  considered  as  one  gross  fund,  which  is  to  be  fiedrly  ap- 
portioned among  the  different  persons  interested,  and  that, 
to  the  extent  to  which  the  donee  of  the  power  takes  out 
of  the  common  fund  any  portion  whatever  from  which  he 
is  himself  to  receive  a  benefit,  to  that  extent  he  has  dimi- 
nished the  common  fiind  which  ought  to  be  appropriated 
amongst  all;  and,  having  diminished  it  to  that  extent,  the 
Court  will  not  permit  him  to  have  any  further  power  over 
it,  but  will  consider  the  right  of  the  other  parties  to  be  de- 
termined as  from  that  moment;  the  object  of  the  donor  of 
the  power  being  to  have  a  fair  and  equal  distribution  of  it. 
All  the  cases  that  have  happened  have  been  cases  confined 
expressly  to  the  mode  of  dealing  with  those  shares  which 
have  been  taken  out  of  the  common  fund  by  means  of  the 
(a)  1  Mer.  626. 
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corrupt  bargain.    I  find  no  case  applying  at  all  to  the  ba-        18M. 
lance  of  the  fund  -which  remains  after  that  share  has  been 
so  taken  oni.   The  Court  has  said,  that  share  at  least  we 

will  bring  back;  and  all  the  cases  have  gone  to  that  ex-         

tent  and  no  further.  There  is  no  decided  case  in  which  a 
father,  haYing  power  of  making  a  distribution  among  eight 
or  nine  children,  having  made  a  corrupt  bargain  with  one 
of  those  children,  the  appointments  to  the  other  children 
baye,  therefore,  been  set  aside. 

It  seems  to  me  that  there  are  only  two  grounds  on 
which  I  could  arrive  at  the  conclusion,  that,  because  there 
had  been  this  corrupt  bargain  as  to  part,  the  whole  of  the 
appointments  are  to  be  set  aside.    Those  grounds  have 
been  luged  by  the  SoUcUor-OeneraL    One  is,  that  the  in- 
tention of  the  party  executing  the  power  is  frustrated. 
Now  I  will  suppose  the  case  of  a  party  executing  the  power 
in  an  inoperative  manner,  irrespective  of  the  corrupt  mo- 
tive actuating  him,  I  will  suppose  he  has  an  intention  to 
grant  50002.  to  A.,  and  25,000i  to  B.    The  SoUcitor-Oenerai 
says,  the  moment  the  intention  to  grant  50001  to  A.  is 
shewn,  the  surplus  is  modified  in  amount,  alid  bears  a  ne- 
cessary relation  to  what  had  been  taken  out  by  the  ori- 
ginal grant,  and  that  the  two  things  are  correlative.    It 
is  asked,  what  would  the  appointor  have  done  if  he  had 
known,  that,  instead  of  giving  50002.  to  his  first  son, 
he  had  only  attempted  to  give  him  that  which  the  law 
would  take  away  from  him.     Suppose  he  felt  assured  of 
that,  and  in  that  state  of  circumstances  had  handed  over 
the  25,0002.  to  the  other  son.     And  I  might  put  the  pos- 
sible case  of  hardship  of  there  being  no  hotch-pot  clause 
and  a  bill  being  filed  by  the  second  brother,  to  set  aside 
the  appointment  of  the  25,0002.    In  this  case  there  is  a 
hotch-pot  clause,  but  there  might  be  such  a  case  supposed 
as  that  here  Hercules  Rowley  might  file  a  bill  to  set  aside 
the  appointment  of  the  50002.,  and  thereby  get  the  half  of  it. 
Still  I  do  not  think  it  is  possible  to  rely  upon  the  inten- 
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tion  alone,  independentlj  of  the  question  of  the  corrupt 
motive,  because  it  constantly  occurs,  that  the  donee  is  dis- 
appointed in  the  result  of  the  distribution  that  he  makes, 
bj  his  having  overstepped  some  rule  of  law  which  it  is 
presumed  that  he  knew:  jet  no  one  ever  heard  of  all  the 
appointments  failing  because  one  faila  Therefore,  as  far 
as  it  depends  upon  the  circumstance  of  the  intention  being 
frustrated,  I  apprehend  that  this  case  has  no  analogj  at  all 
to  those  cases  in  which  the  Court  arrives  at  the  intention 
of  the  donor,  by  looking  at  the  whole  nature  of  the  in- 
strument, as  in  the  case  of  Jackson  v.  Jackson  (a),  and 
Askham  v.  Barker (b). 


I  come  now  to  that  part  of  the  case  which  has  been  so 
much  pressed  with  reference  to  the  corrupt  motive  of  the 
donee  of  the  power,  which,  it  is  said,  is  to  taint  the  whole 
of  this  transaction.  Upon  the  evidence,  this  part  of  the 
case  stands  thus:  Lady  Langford  was  afraid  that  her 
youngest  son  would  get  nothing.  She  contracted  with  the 
donee  of  the  power,  that  she  would  give  him  a  certain  be- 
nefit and  advantage  if  he  would  make  an  appointment  in 
favour  of  the  youngest  child.  The  child,  of  course,  is  per- 
fectly innocent  in  this  transaction;  but  I  should  have 
veiy  little  hesitation  in  saying,  that  an  appointment  of 
that  kind  could  not  be  supported  if  it  became  the  in- 
terest of  any  parties  to  dispute  it,  although  I  do  not  find 
any  precise  case  to  that  efiect  There  are  numerous 
cases  where  the  father  has  taken  an  advantage  fix)m  the 
fund  subject  to  the  power  of  appointment.  I  think  it 
would  be  impossible  to  contend,  if  a  direct  bribe  were 
given  to  the  appointor,  though  out  of  a  separate  fund, 
that  the  appointment. could  be  upheld  in  favour  of  the 
party  to  whom  the  fund  subject  to  appointment  was 
given.  Lady  Langford  has,  then,  here  bargained  to 
have  the  5000Z.  appointed  to  her  youngest  son;  but,  so 


(a)  Dm.  120. 


(b)  12  Beav.  499. 
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far  from  having  made  any  contract  with  reference  to  the  1354, 
25,000?.,  it  is  perfectly  clear,  that  the  appointment  of 
the  25jOOOL  was  concealed  from  her, — it  was  just  the  very 
contrary  of  what  she  wished, — she  would  have  been  very 
glad  to  have  got  10,000Z.  for  the  youngest  son  if  she  •^«<%"»«i/. 
could, — she  wished,  at  least,  to  secure  SOOOi  out  of  the 
common  fund  for  the  benefit  of  her  youngest  child.  That 
being  so,  the  solicitor,  to  whose  evidence  I  have  before 
referred,  says,  that  all  that  took  place  with  reference  to 
the  25,0O02L  was  simply,  that  the  father  was  advised,  that, 
as  he  was  appointing  the  50002.,  he  might  as  well  appoint 
the  whole  fund.  The  deed  by  which  he  appointed  the 
balance  of  25,000t  was  never  shewn  to  Lady  Langford, 
and  was  evidently  no  part  of  the  transaction  with  her. 
Then,  I  am  told  to  apply  the  doctrine  of  Davbeny  v. 
Cockbum  (a)  to  this  case,  and  to  say  that  the  motive  was 
one,  and  cannot  be  severed.  I  acquiesce  in  every  word 
that  fell  from  Sir  William  Orant,  when  he  said  in  ef- 
fect, that,  where  there  is  an  appointment  made  by  a 
father  to  a  child  of  a  given  sum  of  money,  out  of  which 
he  is  to  be  paid  something  for  making  it,  it  is  quite  im- 
possible to  separate  the  appointment  by  dividing  it  into 
two  parts,  and  to  say,  as  far  as  the  donee  was  guided  in 
his  wish  to  provide  for  his  child,  it  is  good,  and  therefore 
the  Court  will  support  it;  but,  so  far  as  he  wished  to  be- 
nefit himself  from  the  fraud,  it  is  bad.  And,  for  this  rea- 
son; because  the  party  in  remainder  might  say,  that  the 
donee  was  not  actuated  in  the  appointment  by  love  to  his 
child,  or  by  the  wish  to  provide  for  her;  or,  at  all  events, 
it  was  so  mixed  up  with  his  own  benefit  that  it  was  im- 
possible in  any  way  to  sever  the  two  motives,  and  to  say 
how  much  was  to  be  attributed  to  the  one  and  how  much 
to  the  other;  and,  therefore,  the  motive  for  his  doing  the 
act  at  all,  being  a  desire  to  benefit  himself,  was  fraudu- 

(o)  1  Mer.  626. 
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lent,  and  the  subsequent  act  depending  upon  that  motive 
must  be  set  aside.  That  is  perfectly  intelligible,  and  it 
would  seem  very  absurd  to  come  to  any  other  conclusion. 
The  argument  here  is,  that  the  children  have  also  the 
right  to  say,  *'  this  was  our  common  fund,  divisible  amongst 
us  all ;  and  the  appointor  never  would  have  taken  this  part 
out  of  that  common  fund  except  he  had  been  bribed  by 
this  means, — he  did  not  wish  to  benefit  us, — his  intention 
was  to  benefit  himself,  or,  at  all  events,  that  was  such  a 
part  of  his  intention,  that  the  act  must  stand  or  fall  toge- 
ther, and  cannot  be  severed." 

Now,  the  whole  force  of  this  argument  appears  to  me  to 
depend  upon  the  assumption,  that,  although  this  is  an  ap- 
pointment of  the  respective  shares  to  the  respective  parties, 
and  I  will  for  this  purpose  assume  it  to  be  by  one  deed,  yet 
that  the  appointment  was  all  one  act.  It  is  not  one  act  The 
giving  of  a  share  to  each  particular  child  is,  as  to  each  par- 
ticular share,  a  clear  and  distinct  and  separate  act.  The 
motive,  then,  in  every  way,  probably  often  may  be,  and, 
in  fact,  almost  always  is,  different  with  regard  to  each 
child.  It  is  not  one  motive  that  you  cannot  separate  and 
split,  actuating  the  donee  of  the  power  to  make  the  grant, 
but  there  is  a  different  motive,  directing  each  and  eveiy 
one  of  those  particular  acts.  He  gives  to  child  A.  10,0001., 
because  he  is  not  so  well  provided  for,  and  then  to  child 
B,  3000Z.,  because  he  is  better  provided  for;  and  whether 
it  be  by  one  deed  or  by  several  deeds,  the  acts  are  several, 
each  capable  of  being  separated,  weighed,  estimated,  and 
balanced  distinctly  the  one  from  the  other.  That  seems 
to  me  to  distinguish  this  case  from  Davbeny  v.  Cock- 
bum  (a).  In  that  case,  it  seems  the  motive  was  one.  What 
is  the  motive  in  this  case?  The  motive  is  to  get  the  con- 
sent of  Lady  Langford  to  postpone  her  pin-money  and 
dower.  That  is  the  whole  corrupt  motive  that  is  suggested, 
and  that,  it  is  argued,  so  runs  through  the  whole  act,  that  it 
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would  be  impossible  to  separate  the  motive  of  the  appoint*        1804. 
meat  to  Rerculea  Rotvley  of  the  25,000{L,  from  the  motive  of 
the  appointment  to  the  younger  child  of  the  50002.,  and 
that  the  appointment  of  the  25,0001.  must  fail,  as  well  as  the 
^pointment  of  the  5000Z.    Now,  anything  more  clearly       "<^9*^  • 
at  variance  with  the  facts  than  the  imputation  of  this  mo- 
tive to  Lord  Langfordy  for  making  the  appointment  of  the 
25,0001.,  can  hardly  be  conceived.  The  only  corrupt  motive 
being  to  get  money  from  Lady  Lcmgford,  he  is  supposed, 
with  that  object,  to  do  that  which  would  have  been  the  very 
thing  to  prevent  her  concurring  in  the  act  which  he  wished 
her  to  da  If  she  had  been  told  that  the  whole  balance  would 
at  once  go  to  Herctdes,  it  is  probable  that  would  have  pre- 
vented her  from  giving  her  consent;  but,  at  all  events,  I 
am  perfectly  justified,  judicially,  in  saying,  that  he  was  not 
moved  in  any  way  to  appoint  the  25,0002.,  in  order  to  induce 
Lady  Langford  to  give  her  consent  If  that  be  so,  then  the 
case  is  a  very  distinct  one  from  the  case  of  Daufieny  v.  Cock- 
hum  (a).     I  am  not  called  upon  to  split  motives;  it  seems 
to  me,  that  his  having  put  it  out  of  his  power  to  appoint 
the  5000L,  by  reason  of  this  improper  act,  is  not  to  affect 
that  which  he  has  otherwise  disposed  of     As  far  as  the 
question  of  the  intention  being  frustrated  is  concerned,  I 
have  dealt  with  that  argument.     With  regard  to  the  ac- 
tual firaudulent  motive,  it  is  quite  clear  that  the  moment 
he  had  executed  the  power  for  the  60002.,  every  thing  had 
been  achieved  which  he  wished;  his  fraud  had  succeeded 
completely.    Lady  Lwngford  was  prepared  to  give  her  con- 
sent, knowing  nothing  of  the  appointment  of  the  25,0002. 
That  left  Lord  Langford  master  of  his  own  motive  and  con- 
duct, with  regard  to  the  25,0002.,  and  he  might  have  left  it 
wholly  undisposed  of,  or  he  might  have  given  the  whole  of  it 
to  the  Plaintiff,  or  he  might  have  given  half  to  the  one  and 
half  to  the  other.    It  is  very  true  that  he  did  appoint  the 
25,0002.  on  the  same  day,  but  he  might  have  done  it  a  year 
(a)  1  Mer.  626. 
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after;  and  it  seems  to  me  the  argument  would  have  been 
just  as  good  with  reference  to  the  intention  if  he  had  done 
it  a  year  after,  because,  if  he  supposed  that  the  younger 
son  had  the  50002.,  and  a  year  afterwards  he  was  led  to 
execute  the  power  for  the  25,0002.,  the  argument  as  to  the 
intention  would  have  been  just  the  same,  and  I  feel  per- 
fectly satisfied  in  my  own  mind  that  the  facts  render  it 
almost  impossible  to  come  to  any  other  conclusion,  than 
that,  so  far  from  having  any  illegal  and  corrupt  motive  im- 
ported into  the  appointment  for  the  25,0001,  it  was  quite 
confined  to  the  appointment  of  the  50002.,  which  was  the 
bargain  that  Lady  Langford  made,  as  the  consideration 
for  giving  her  consent 

Now  one  word  with  regard  to  the  authority  o^AMiamv. 
Barker  (a).  That  case  seems  to  have  been  simply  this :  the 
father  having  made  a  fraudulent  appointment  in  the  first 
instance  to  his  daughters,  of  part  of  the  fund;  by  his  second 
appointment,  gave  the  whole  remainder  of  the  trust  fund, 
and  also  all  other  sums  which  might  not  be  comprised  in 
the  appointment;  indicating  therefore,  that  he  had  some 
little  suspicion  as  to  the  previous  appointment,  which  ap- 
pears to  have  been  absolute,  because  there  was  no  other 
sum  which  he  had  the  power  of  appointing,  but  the  sum 
in  question.  Lord  Langdale  observes,  in  that  case,  that  he 
thinks  the  whole  transaction  is  a  continuation  of  the  same 
proceeding,  by  which  the  donee  had  given  originally  the 
daughters  the  exclusive  possession  of  part  of  the  property, 
and,  finding  the  original  transaction  tainted  with  fraud, 
and  also  the  subsequent  one,  before  anything  takes  place  for 
setting  aside  the  deed  in  question,  by  which  the  daughters 
got  an  undue  hold  over  the  fund,  he  says,  in  effect:  "I  find 
this  to  be  one  and  the  same  transaction  with  reference 
to  these  particular  children,  and  therefore  a  transaction 
which  should  not  be  upheld."'  But  that  is  very  different  from 


(a)  12  Beav.  499. 
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this  case,  where  the  party  having  a  portion  of  the  fund  to 
dispose  of,  after  having  disposed  of  a  certain  portion,  dis- 
poses of  the  balance,  upon  motives  which  cannot  in  the 
slightest  degree  be  suggested  to  have  been  corrupt,  or  to 
have  been  influenced  in  any  possible  way  by  the  motive 
which  induced  him  to  dispose  of  the  first  portion.     The 
case,  therefore,  that  is  here  made,  of  any  degree  of  fraud 
affecting  the  contract  proceeding  upon  the  second  part  of 
the  appointment,  seems  to  me  wholly  to  fail;  and  there  are 
only  these  words  which  occur  in  the  evidence,  which  have 
a  semblance  of  bearing  on  the  point,  namely,  where  the 
solicitor  says,  that  except  for  this  transaction  Lord  Laiig- 
ford  would  not  have  made  the  appointment  at  all     Pro- 
bably, in  one  sense,  that  is  true;  it  is  very  probable,  that, 
unless  he  was  settling  his  affairs,  he  would  not  have  made 
this  appointment  at  this  particular  juncture  of  time.     It 
is  just  as  if  a  man  for  some  cause  or  other  is  induced  to 
make  his  will;  he  probably  would  not  have  made  his  will 
but  for  that  cause.     So  here  Lord  Langford  was  not  ad- 
vised to  settle  the  property  upon  one  person  or  the  other, 
there  was  nothing  to  make  it  incumbent  upon  him  to  do 
so  in  the  transaction  that  ^ad  occurred.     But  the  soli- 
citor says  to  him,  ''  you  are  now  doing  an  act  by  which 
you  are  indicating  your  intention  with  regard  to  one,  and 
it  is  better  that  you  should  at  the  same  time  shew  what 
your  intentions  are  with  regard  to  the  other;''  and  his  in- 
tentions were  his  own,  and  perfectly  unconnected  with  any 
fraudulent  conduct  or  bargain  whatsoever. 

Therefore,  under  these  circumstances,  I  can  only  come 
to  the  conclusion,  that  the  appointment  to  Hercules  Rotu^ 
Uy  must  stand  unaffected  by  any  fraud  that  may  be  sup- 
posed to  have  been  committed  by  the  appointment  of  the 
5000{.,  and  the  Plaiutifi^s  bill  must  be  dismissed,  and  I 
think  dismissed  with  costs,  except  the  costs  of  the  solici- 
tor, who  is  made  a  party  to  this  suit. 
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•^««-24^<^  THE  ATTORNEY-GENERAL  v.  THE  MAYOR,  AL- 
DERMEN, AND  BURGESSES  OF  WIGAN,  ato 
Others. 

PawenqfMu-  X  HE  Corporation  of  the  borough  of  Wigan  were  subject 
^^^-ZjH^ai  to  ^^  provisions  of  the  Municipal  Corporation  Act,  5  &  fi 
^^^'*^^!fr  6  ^^  ^»  ^  *®'  ^^y  possessed  some  property  in  the  nature 
of  a  borough  fund,  consisting  of  certain  shops  and  houses 
in  the  town,  and  of  the  fair  and  market  tolls  in  the  bo- 
rough, but  such  property  was  not  sufficient  to  defray  the 
expenses  directed  by  the  Act  to  be  paid  out  of  such  fund; 


wm.  4,  c.  76, 


Where  a  muni- 
cipal corpora- 
tion are  raising 
an  illegal  rate, 
the  proper 


course  i«  to  ap-  and  there  was  never  any  surplus  of  the  borough  fund  ap- 
o/iaw  to  qoash  pUcable  to  the  public  benefit  of  the  inhabitants,  or  the 
the  rate  under    improvement  of  the  borough.    In   consequence   of  the 


deficiency  of  the  borough  fund,  borough  rates  were  made 
and  levied  by  the  corporation  from  time  to  time,  under  the 


the  Municipal 
Corporation 
Act,  5  &  6 
WilL  4,  c.  76, 

ccrtioronto the  provisions  of  the  Said  Act.  In  the  spring  of  1847,  the 
Bclwh*  MdCT"* '  corporation  of  the  borough  of  Liverpool  applied  to  Parlia- 

the  7  WiU.  4  ment  for  an  Act  to  enable  them  to  obtain  a  better  supply 
&  1  Vict.  c.  78,     .  -  .  ,  ,5 

a.  44.  of  water  from  various  sources,  and,  amongst  others,  from 

It  ii  not  com-  a  stream  of  water  which  formed  one  of  the  principal  sup- 

petent  for  per-  ,  ,  ,  x  *-  * 

■ona  having  in  plies  of  the  river  Doufflos,  which  flowed  through  the  town 
fiini  which       of  Wigan,     The  millowners  and  landowners  using  the 

have  been  ap- 
propriated by  an 

Act  of  Parliament  to  certain  nren  purposes,  to  apply  them  for  the  extension  of  those  purposes,  with- 
out a  previous  application  to  the  Court  of  Chancery.  Therefore  such  persons  will  not  be  permitted  to 
apply  the  funds  to  pay  the  expenses  of  promoting  a  bill,  which  is  tluown  out,  if  they  have  not  pre- 
viously obtained  the  authority  of  the  Court  for  so  doing. 

Nor  is  it  lawful  for  them  to  apply  the  funds  in  promoting  a  bill  for  an  extension  of  the  pnipoMS 
of  their  existing  statutes. 

Where  an  incorporated  town  had  the  benefit  of  a  river  passing  through  it,  which  was  the  main 
sewer  of  two  thirds  of  the  town,  and  a  bill  was  before  Parliament  for  the  purpose  of  enabling  certsia 
persons  to  abstract  a  very  laige  portion  of  the  water  from  this  river  before  it  reached  the  town  :— 
Held,  that,  under  the  Municipal  Corporation  Act,  and  particukrly  sects.  90  and  92,  whether  the 
corporation  of  the  town  had  any  surplus  borough  fond  or  not,  as  they  would  be  justified  in  incniring 
the  expense  of  an  information  for  an  injunction  to  prevent  the  commission  of  such  a  nuisance,  if  ua- 
authorised,  they  were  equally  justified  in  applying  their  funds  to  oppose  the  bill  for  kgalisiog  the 
threatened  injury  to  the  river. 
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water  of  the  river,  apprehending  an  injury  from  the  pro- 
posed Act,  determined  to  oppose  the  bill,  and  desired  the 
corporation  of  Wigaf^  to  concur  in  such  opposition ;  and  a 
meeting  of  the  town  council  was  held,  at  which  resolutions 
were  passed,  authorising  the  solicitors  of  some  of  the  op- 
posing parties  to  oppose  the  bill  also,  in  the  name  of  the 
corporation  otWigan. 

A  petition  was  accordingly  presented  to  Parliament 
against  the  bill,  under  the  seal  of  the  corporation.  The 
bill  passed  into  an  Act,  which  received  the  royal  assent  on 
the  22nd  of  July,  1847;  but  the  effect  of  the  opposition 
made  by  the  corporation  of  Wigan  was,  to  cause  to  be  in- 
troduced into  the  Act  provisions,  to  the  effect,  that  a  very 
large  body  of  water  should  be  restored  to  the  river  Dou^rfow 
above  Wigan, 

After  the  passing  of  the  Act,  the  solicitors,  who  had 
conducted  the  opposition  to  the  bill,  signed  and  delivered 
to  the  town  clerk  of  the  corporation  of  Wigan,  their  bill  of 
costs  against  the  mayor,  aldermen,  and  burgesses  of  the 
borough  of  Wigan,  containing  their  charges  in  respect  of 
such  opposition,  amounting  to  about  14002.;  and  not  being 
able  otherwise  to  procure  payment  of  their  bUl,  they  com- 
menced an  action  against  the  corporation  for  that  sum. 

At  the  relation  of  one  of  the  rate  payers  of  the  borough, 
this  information  was  now  filed  against  the  mayor,  alder- 
men, and  burgesses  of  Wigan,  and  against  the  said  solici- 
tors, stating  the  principal  facts  above  mentioned,  and  al- 
leging that  the  town  council  of  Wigan  intended,  if  the  ac- 
tion was  decided  against  them,  to  pay  the  demand  out  of 
the  borough  fund,  which  could  not  be  done  without  levy- 
ing a  rate  for  that  purpose,  or  appropriating  the  proceeds  of 
other  rates  then  in  the  hands  of  the  town  council,  which 
moneys  were  only  applicable  to  the  purposes  of  the  92nd 
section  of  the  Municipal  Corporation  Act,  6  &  6  Will.  4, 
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c.  76 ;  and  the  information  prayed,  that  the  mayor,  alder- 
men, and  burgesses  of  the  borough  of  Wigan,  and  their 
town  council,  treasurer,  servants,  and  agents  might  be  re- 
strained by  injunction  from  paying,  and  that  the  said  so- 
licitors might  be  restrained  in  like  manner  from  receiving;, 
the  said  bill  of  costs,  or  any  part  thereof,  out  of  the  moneys 
then,  or  at  any  time,  constituting  the  borough  fund  of  the 
said  borough,  or  out  of  any  borough  rates  to  be  levied  in 
the  said  borough;  and  that  the  said  mayor,  aldermen,  and 
burgesses,  and  their  town  council,  might  be  restrained  from 
making  or  levying  any  borough  rates  for  the  purposes  of 
such  payment,  and  that  the  said  solicitors  might  be  re- 
strained in  like  manner  from  prosecuting  the  said  action 
commenced  by  them  as  aforesaid,  and  from  commencing  or 
prosecuting  any  other  action  against  the  said  mayor,  alder- 
men, and  burgesses,  for  the  purpose  of  enforcing  such  pay- 
ment. 


This  was  a  motion  for  an  injunction  in  the  terms  of  the 
prayer.  Numerous  affidavits  were  filed,  raising  yarious 
questions,  but  all  were  waived  except  the  question  of  the 
authority  of  the  corporation  to  provide  for  the  payment  of 
the  claim  of  these  solicitors.  It  was  proved,  that  the  river 
Douglas  acted  as  the  main  sewer  to  about  two-thirds  of 
the  town  of  Wigan,  and  that  the  proposed  bill  would  have 
abstracted  most  of  the  water  necessary  for  the  scourage  of 
the  river;  and  that  the  effect  of  the  opposition  of  the  cor- 
poration had  been,  to  obtain  the  introduction  into  the 
Act,  as  it  was  passed^  of  clauses  compelling  the  promoters 
of  the  bill  to  restore  to  the  river  above  the  town  six  cubic 
feet  of  water  per  second,  and  also  a  further  quantity  of 
800,000  gallons  daily. 


Argument.        Mr.  W,  M.  JameSy  Q.  C,  and  Mr.  J.  V.  Prior,  for  the  mo- 
tion. — The  opposition  made  by  the  corporation  to  this  bill 
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was  not  for  the  purpose  of  defending  any  of  their  own  pro- 
perty from  injury,  as  was  the  case  in  Bright  ▼.  North  (a); 
and  it  is  no  reason  for  their  spending  money  in  this  way, 
that  the  well-being,  and  indirectly  the  property  of  the  town 
would  be  benefited.  The  corporation  had  no  more  power 
of  thus  applying  their  funds  than  the  overseers  of  the 
poor  or  a  dean  and  chapter  would  have  in  such  a  case. 
[The  Vicb-Chancbllob. — Corporate  bodies  have  certain 
powers  of  government,  independently  of  the  Municipal 
Corporation  Act]  Those  are  special  powers,  but  they  have 
DO  right  to  interfere  to  prevent  an  injury  being  done  to 
the  property  of  other  persona  They  have  powers  of  go- 
vernment, and  of  paying  the  expenses  of  such  government 
under  the  provisions  of  the  6  &  6  Will.  4^  c.  76,  s.  92;  but 
the  town  is  not  their  property,  nor  is  the  river,  nor  could 
they  be,  unless  they  had  been  originally  the  property  of 
the  Crown,  and  had  been  conferred  upon  the  corporation 
by  their  charter.  There  being  no  surplus  of  the  borough 
fund,  the  corporation  would  have  to  raise  the  money  for 
the  payment  of  this  bill,  by  a  rate,  which  would  be  il- 
legal 
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Mr.  RoUy  Q.  C,  and  Mr.  Cairns  contrk.: — Unless  the  cor- 
poration have  the  right  of  preserving  this  river,  no  one 
has  such  a  right;  and  the  object  of  their  incorporation  was, 
that  there  should  be  a  body,  whose  duty  it  would  be  to 
watch  over  the  public  interests  of  the  town.  The  corpor- 
ation, moreover,  had  property,  consisting  of  houses  in  the 
town,  and  tolls  of  markets  and  fairs,  which  would  have 
been  injured  and  depreciated  by  what  was  being  done  and 
which  this  opposition  prevented.  In  Bright  v.  North  (a), 
conservators  of  a  river  were  held  to  be  authorised  in  ap- 
plying funds  destined  for  the  repair  of  the  river  banks, 
to  oppose  a  bill  in  Parliament  for  a  purpose  likely  to  in- 


(a)  2  Pb.  216. 
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jure  these  banka  In  Attorney-Oenend  t.  The  Corforar 
Hon  of  Norwich  (a),  borough  funds  were  considered  to 
be  rightly  applied  in  opposing  quo  warranto  informa- 
tions against  individual  members,  the  object  of  which  was 
to  destroy  the  corporation.  In  another  case  of  the  same 
name,  AUomey-Oenerci  v.  The  Corporation  of  Norwich,  Q!)y 
the  corporation  were  restrained  from  promoting  a  bill  at 
the  expense  of  the  borough  fund,  to  enable  them  to  im- 
prove  the  navigation  of  the  river  which  flowed  through 
their  city. — ^The  Vicb-Chakcellob  referred  to  AUtwmey^ 
Oenerdl  v.  Andrews  (c),  in  which  the  same  point  was  de- 
cided. 


Mr.  W.  M.  James,  Q.  C,  in  reply. 


Judgment.     Vice-Chancbllob  Sib  W.  Pagb  Wood:— ^ 

This  case  presents  considerable  difficulties  before  I  can 
arrive  at  the  point  that  has  been  argued,  but  all  parties 
seem  to  wish  that  they  should  be  waived. 

In  the  first  place,  the  application  is  for  an  injunction  to 
restrain  the  corporation  from  raising  a  borough  rate  for  the 
purpose  of  paying  the  bill  of  these  solicitors,  and  it  does  not 
appear  that  the  corporation  have  in  any  way  admitted  the 
claim  of  the  solicitors  who  are  suing  for  their  bill;  but,  on 
the  contrary,  by  some  of  the  evidence  it  would  seem  that 
there  is  a  disposition  on  the  part  of  the  corporation  to  dis- 
pute the  retainer,  and  instead  of  applying  trust  funds  im- 
properly (which  has  been  the  case  attempted  to  be  made 
here,  and  which  is  alleged  in  all  informations  of  this  de- 
scription) at  this  moment,  for  anything  that  appears  upon 
the  evidence,  the  corporation  are  resisting  the  actions,  and 


(a)  2  My.  &  Cr.  406.        (b)  16  Sim.  225.        (c)  2  Mac.  &  G.  225. 
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eeeking  to  protect  the  fund.  However,  it  is  stftted  at  the 
bar,  that,  in  fact^  they  are  not  indisposed  to  make  some 
payment  in  respect  of  this  claim,  unless  thej  are  actually 
restrained.  And  it  is  argued,  that  that  is  a  proper  case 
for  the  interference  of  the  Court ;  and  although  it  is  some- 
what inconvenient  to  proceed  upon  a  hyi>othetical  case, 
yet  I  have  on  that  account  allowed  the  matter  to  be  dis* 
cussed. 
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Then  there  arises  a  second  point,  which  creates  some  dif- 
ficulty in  my  mind,  before  my  arriving  at  the  main  question. 
There  is  no  distinct  allegation  here  that  the  money  is  go- 
ing to  be  applied  in  diminution  of  the  fund  for  payment  of 
officers  of  the  corporation.  The  mayor  and  the  recorder, 
and  others,  will  all  continue  to  be  paid,  and  nothing  will 
be  taken  away  from  them.  And,  therefore,  the  objection 
comes  simply  to  this,  that  the  corporation  are  about  to 
raise  a  rate  for  an  alleged  illegal  purpose.  Now,  that  be- 
ing so,  the  case  differs,  as  it  seems  to  me,  from  any  case 
that  has  been  hitherto  decided,  for  I  do  not  know  of  any 
case  that  has  gone  to  the  extent  of  preventing,  by  the  in- 
junction of  this  Court,  the  raising  of  a  rate  in  the  borough. 
The  Court  has  proceeded  upon  the  groimd,  that,  where 
there  is  a  fund  impressed  by  Parliament  with  public  uses, 
which  within  the  meaning  of  the  Court,  constitutes  a 
charity,  as  was  decided  in  the  Liverpool  ca8e(a\  this 
charitable  fund  cannot  be  misapplied.  That  of  course 
is  a  very  different  thing  from  restraining  the  raising 
of  a  rate,  which,  the  informant  alleges,  when  raised,  will 
be  applied  to  illegal  purposes — ^in  other  words,  an  illegal 
rate.     In  such  a  case,  the  more  proper  course  would  be 

to  apply  to  a  Court  of  law,  either  to  quash  the  rate  un- 


(a)  See  AttofTiey-Oeneral  v. 
The  Mayor  of  Liverpocly  1  My.  & 
Cr.  171 ;  AUorney-Oenidral  v.  A*- 


piiM3M,^yLj,^QT,  613;  Attorn^- 
General  v.  J%e  Corporation  of 
Lichfidd,  11  Beay.  120. 
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der  the  original  Municipal  Corporation  Act,  (which  it  is 
competent  for  the  parties  to  do,)  or  to  apply  under  the 
7  Will  4  &  1  Vict  c.  78;  by  the  44th  section  of  which, 
in  respect  of  any  order  of  the  council  of  any  borough  made 
for  payment  of  any  sum  of  money  out  of  the  borough 
fund,  there  maybe  an  appeal  made  to  the  Court  of  Queen's 
Bench,  and  the  case  may  be  argued  and  determined  there 
as  to  the  propriety  of  such  payment. 

But,  supposing  those  difficulties  to  be  out  of  the  way, 
and  that  I  come  to  the  main  question  which  has  been 
argued.  If  this  were  an  application  for  an  injunction  to 
restrain  the  payment  of  certain  moneys  which  had  been 
raised  by  a  borough  rate  and  were  in  hand,  I  should  not 
feel  that  the  authorities  cited  have  gone  to  the  full  extent 
of  this  case.  Those  authorities  I  adhere  to  with  eyery  re- 
spect, as  far  as  regards  the  principle  which  they  have  es- 
tablished. They  have  established,  that  it  is  not  competent, 
without  the  previous  consent  of  this  Court  having  been  ob- 
tained, for  persons  having  in  their  hands  funds  which  have 
been  appropriated  by  an  Act  of  Parliament  to  certain  given 
purposes,  to  apply  them  for  the  extension  of  those  purposes; 
although  it  is  purely  and  bon&  fide  an  extension,  or  a 
more  enlarged  application  of  the  fund  to  those  purposes, 
which  the  legislature  has  regarded  as  good  and  beneficial 
The  cases  have  decided  that  it  cannot  be  done  without  an 
application  to  the  Court  That  is  what  the  Vice-Chan- 
cellor  says,  in  AUomey-Oeneral  v.  The  Corporation  of  Nor' 
wich(a). 

It  is  obvious,  that,  where  the  money  is  sought  to  be  ap- 
plied in  promoting  a  bill  which  is  thrown  out,  and  the  par- 
ties have  not  taken  the  precaution  of  obtaining  the  previous 
sanction  of  the  Court,  that  it  would  be  impossible  to  allow 
them  so  to  apply  it,  for  no  one  could  say  it  was  done  for 


(a)  16  Sim.  225. 
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the  benefit  of  the  charitj,  if  nothing  was  obtained  by  it. 
Therefore,  in  such  a  case,  the  parties  will  be  liable  to  the 
expenses,  and  any  attempt  to  apply  the  corporation  money 
to  that  purpose  would  be  restrained  by  inj  unction. 

In  the  present  case,  the  position  is  entirely  different,  as 
it  seems  to  me,  from  those  cases  in  which  the  application 
has  been  for  further  and  enlarged  powers.  I  again  refer  to 
what  the  Vice-Chancellor  of  England  says  in  16  Sim.  225, 
which  is  the  ground  on  which  the  doctrine  must  rest. 

The  purposes  of  the  Act  must  be  regarded.  It  was  there 
said,  that  the  proposed  application  was  within  the  pur- 
poses of  the  Act,  because  it  was  to  apply  for  another  Act 
to  enable  the  parties  the  better  to  carry  out  those  pur- 
poses. But  the  Yice-Chancellor  of  England  said,  that  the 
legislature  meant  the  purposes  of  the  Act,  rebus  sic  stan- 
tibus, not  some  further  extension  of  the  provisions  and 
powers  already  obtained;  and,  therefore,  any  application 
of  money  to  that  which  did  not  exist  when  the  Act  pass- 
ed, could  not  be,  in  any  sense  whatever,  a  purpose  of  the 
Act.  And  such  an  application  of  the  funds  has  accord- 
ingly been  restrained  by  injunction. 

But  in  Bright  v.  Iforth  (a),  the  case  was  thus  inverted: 
the  parties,  having  an  Act,  did  not  apply  for  any  further 
Act  of  Parliament,  but  opposed  a  bill,  which  would  have 
interfered  with  their  rights,  and  interfered  with  their  pro- 
perty, and  might,  as  it  appeared  on  the  pleadings,  in  its 
possible  effects,  legalise  that  which  could  not  be  done  with- 
out it,  to  the  destruction  of  a  portion  of  their  river  banks. 
Lord  CoUenham  held,  that  in  order  to  prevent  that  specific 
injury  being  done,  they  had  as  much  right  to  oppose  that 
hOl  as  they  could  have  had  to  institute  a  prosecution,  or 
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to  bring  an  action  in  respect  of  the  damage^  when  it 
done. 


Then  came  the  case  of  The  Attomey-Qmeral  ▼.  An- 
drews (a),  in  which  Lord  Cranworth  says,  in  effect,  that  if, 
instead  of  soliciting  another  Act  of  Parliament  to  extend 
their  waterworks,  the  parties  had  been  opposing  another 
bill, — a  rival  bill  for  other  waterworks, — ^then  they  would 
bring  themselves  within  the  principle  oi  Bright  v.  North  (5). 
That  is  only  a  dictum,  and  it  goes  a  step  further  than 
Bright  v.  North  in  this  respect,  that,  inasmuch  as  in  Bright 
▼.  North  the  injury  was  positive,  in  this  case  of  a  rival  Act^ 
the  injury  would  be  the  probable  diminution  of  the  rates 
which  they  would  be  able  to  raise,  in  case  the  rival  com- 
pany should  be  established.  But  Lord  Cranworih  seems 
to  have  thought  that  to  be  such  a  case  of  indirect  injury 
as  would  justify  the  application  of  the  fund. 

Now,  in  this  particular  case  what  has  hi^pened  is  this: 
an  incorporated  town  has  the  benefit  of  a  river,  which 
acts  as  the  chief  sewer  to  at  least  two  thirds  of  the  town. 
It  is  disputed  whether  it  operates  as  a  sewer  for  the  re- 
maining third.  This  sewer  was  all  at  once  about  to  be  en- 
tirely abolished;  that  would  be  the  effect  of  the  proposed 
Act  according  to  the  evidence. 

I  must  assume,  that,  unless  somebody  had  opposed  this 
Act  of  Parliament^  there  would  have  been  a  loss,  for  all 
practical  purposes,  to  the  town  of  fftgan^  of  a  body  of 
water  equal  to  the  amount  which  the  Act  directs  shall  be 
restored. 

It  is  argued,  that  the  corporation  have  no  power  at  all 
to  interfere  in  a  matter  of  this  sort  for  the  general  benefit 
of  the  town  of  Wigan,  but  that  they  are  strictly  tied  down 
and  limited  to  the  precise  expenditure  specified  in  the 


(a)  2  Mac  &  G.  226. 
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92nd  section  of  the  5  &  6  Will  4,  a  76.  Looking  at  that  i864. 
92nd  section  itself,  it  is  clear  that  the  legislature  con-  *.  \j 
ddered  that  there  was  a  good  deal  more  power  in  a  muni-  «. 

cipal  corporation  than  in  the  other  bodies  which  have     opWioan. 
been  referred  to;  namely,  a  dean  and  chapter,  or  a  vestry      jt^dgmtm. 
constituted  for  a  specific  purpose.    The  preamble  recites, 
that  bodies  corporate  have  been  constituted  within  cities, 
and  so  on,  to  the  intent  that  they  might  be  ''  well  and 
quietly  governed."     And  the  90th  section  enables  the 
council  of  any  borough  to  make  bye-laws  ''for  the  good 
rule  and  government  of  the  borough,  and  for  prevention 
and  suppression  of  all  such  nuisances  as  are  not  already 
punishable."     The  application  of  the  surplus,  if  there  be 
any  surplus,  is  ''  for  the  public  benefit  of  the  inhabitants, 
and  improvement  of  the  borough."    In  that  case,  at  all 
events  with  respect  to  the  surplus,  the  corporation  are 
recognised  as  a  body  who  are  to  deal  with  the  general 
good  and  welfare  and  benefit  of  all  the  inhabitants.    But 
then,  it  is  argued,  if  there  is  no  surplus,  the  borough  rate 
which  is  to  be  raised  can  only  be  raised  for  the  ''purposes 
aforesaid."     Now  let  us  see  what  the  "  purposes  aforesaid" 
are.    The  purposes  aforesaid  are,  after  paying  the  mayor, 
recorder,  and  those  particular  officers,  the  expenses  of  the 
prosecution,  maintenance  and  punishment  of  offenders, 
and  other  things  specified,  "  all  other  expenses  not  herein 
otherwise  provided  for,  which  shall  be  necessarily  incurred 
in  carrying  into  effect  the  provisions  of  this  Act"    One 
of  the  provisions  of  this  Act  is  for  the  general  government 
of  the  whole  borough,  and  for  the  suppression  of  all  nui- 
sances wliich  are  not  already  punishable;  because,   al- 
though the  Act  gives  the  Corporation  a  specific  mode  of 
doing  that  by  enabling  them  to  make  bye-laws  for  that 
purpose,  and  to  inflict  penalties  not  exceeding  52.,  it  plain- 
ly, in  directing  them  to  make  bye-laws  of  that  description, 
recognises  in  them  a  duty  incumbent  on  them,  not  merely 
of  that  restricted  character  which  has  been  suggested,  but 
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ISM.  ^  plain  duty  of  taking  care  that  there  shall  be  no  nuisance 
in  the  town.  For  what  can  be  the  reason  of  giving  them 
this  power  of  making  these  bye-laws,  unless  that  was  a 


Att.-Obn. 

V. 

oF^WiGAN.'    part  of  the  duty  incumbent  on  the  corporation. 


JudfftnerU, 


Now,  it  seems  to  me  very  strange  to  say,  if  it  be  a  cor- 
porate duty  to  prevent  nuisances,  and  to  prevent  them 
by  bye-laws,  yet,  if  an  enormous  and  gigantic  nuisance 
was  about  to  be  perpetrated,  and  the  corporation  were  to 
take  steps,  by  applying  to  this  Court  through  the  medium 
of  the  Attorney-General,  for  an  injunction  to  restrain  such 
nuisance,  that  they  would  not  be  allowed  the  costs  of  such 
a  proceeding. 

It  seems  to  me  that  it  would  be  scarcely  possible  to  hold, 
that,  if  the  corporation  of  Liverpool  were  about  to  do  the 
very  thing  which  they  have  done  with  the  sanction  of  the  le- 
gislature, without  that  sanction, — if  they  were  about  to  ab- 
stract these  800,000  gallons  of  water  a  day  from  the  town, — 
or,  if  there  had  been  a  perfectly  pure  stream  used  for  the 
purpose  of  drinking,  instead  of  being  used  for  the  purpose  of 
sewage,  and  they  had  brought  down  an  enormous  mass  of 
foul  water,  which  rendered  the  river  perfectly  inapplicable 
for  the  use  of  the  inhabitants,  it  seems  to  me  it  would  be  a 
very  strange  thing  to  say,  in  the  case  of  a  continued  nuisance 
of  that  description,  although  the  corporation  are  under  at 
least  a  moral  obligation  to  protect  the  town  from  all  petty 
nuisances,  yet  that  they  shall  not  lay  out  a  farthing  to  pre- 
vent a  large  nuisance  like  that  to  all  the  inhabitants  of  the 
borough.  It  seems  to  me  that  a  case  of  that  kind  would  be 
within  the  words  ''  all  other  expenses  necessarily  incurred 
for  carrying  into  effect  the  provisions  of  the  Act,"  which, 
as  Lord  CoUenham  says,  in  AUomey-Oenerai  v.  Mayor  of 
Norwich^  does  not  mean  mere  expenses  of  meetings,  but  ex- 
penses of  duties  imposed  upon  them.  But,  if  they  would  be 
justified  in  applying  by  injunction  to  restrain  the  nuisance, 
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thejare  equally  justified  in  offering  their  opposition  to  an 
Act  of  Parliament,  to  prevent  that  nuisance  being  legalised, 
and  thus  the  case  at  once  comes  within  the  authority  of 
Bright  v.  North  (a);  and  if  they  have  a  right  to  do  that,  no 
one  can  say,  that  what  they  have  really  done  here,  as  far  as 
the  bona  fides  of  the  case  is  concerned,  is  not  eminently 
beneficial  to  the  town.  They  have  prevented  the  water 
being  lost  to  the  town,  which  otherwise  would  have  been 
lost;  and  if  I  were  to  interfere  by  an  injunction  to  prevent 
the  expenses  of  the  opposition  to  this  bill  being-  paid,  I 
confess  it  seems  to  me  that  I  should  be  going  far  beyond 
all  the  authorities  that  have  been  cited. 
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OP  WiGA  N. 

Judgment, 


Those  other  questions  which  I  mentioned  still  remain 
behind.  Feeling  that  this  is  a  case  in  which  the  whole 
matter  may  yet  be  contested  at  law,  I  shall  make  the  costs 
of  this  application  costs  in  the  cause.  It  maybe,  that,  in 
the  event  of  some  trial  of  this  action,  or  in  the  event  of  an 
application,  as  I  suggested,  to  the  Court  of  Queen's  Bench, 
that  Court  may  take  a  particular  view  about  the  applica- 
tion of  the  money.  My  opinion  is  what  I  have  expressed, 
but  I  confess  it  seems  to  me  to  be  somewhat  prematurely 
given.  However,  I  think  the  best  course  will  be,  to  refuse 
the  motion,  and  to  deal  as  I  have  said  with  the  costs, 

(a)  2  Ph.  216. 


VOL.1. 
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18fi4. 

Jan.  mk.  DAWSON  V,  LAWEa 

Official  Asuff-  An  November,  1842,  Oeorge  WiUiam  Freeman  was  ap- 
^viet  in  Banh-  pointed  One  of  the  official  assignees  of  the  L^ds  District 
"^^'  Court  of  Bankruptcy;  and  he  and  the  Plaintifl^  and  one 

It  iB  very  que»-  Qeovffe  Freemcm,  thereupon  gave  their  joint  and  several 
ther  the  iiiie-  bond  to  the  Chief  Registrar  and  another  Registrar  of  ihe 
umJ^j  ^Yfia  Court  of  Bankruptcy,  their  executors,  administrators,  and 
iT'^^'St^  assigns,  for  the  penal  sum  of  60001,  subject  to  a  condition, 
ruptcy  to  the  whereby,  after  reciting  that  the  said  Oeorge  WiUiam  Free- 
trar  and  an-  man  was  one  of  the  persons  chosen  by  the  Lord  Chancel- 
onh'o  Cwr?"  ^^^  *^  ^^  ^  official  assignee  in  bankruptcies  prosecuted 
for  the  proper     {j^  the  said  Court  of  Bankruptcy,  and  that  the  Plaintiff 

pextonnanoe  of  ,  jr     •  / 

his  duties,  and  the  said  Oeorge  Freeman  had  agreed  to  become  eureUes 
cWged  from  fo^  ^  ^^  performo/nce  and  execution  of  the  several  duties 
^"^J^^P  and  trusts  required  of  and  reposed  in  him  as  such  official 
of  the  creditors'  assignee,  to  the  several  amounts  and  in  the  proportions  fol- 
^  blmC^ptdes  ^  lowing,  that  is  to  say,  the  Plaintiff  to  the  amount  of  30001^ 
l^^'toextr-  ^^^  *^®  ^^  Oeorge  Freeman  to  the  amount  of  80001,  it 
cise  that  super,    ^^g  declared,  that,  if  the  said  Oeorge  WiUiam  Freema% 

Tision  over  his  .  .  •^  •«• 

conduct,  which,  shouldfrom  time  to  time  and  at  aU  times  well  and  truly 

aJd  rdef^**'  perform  and  fulfil  all  the  duties  required  by  the  statute  mads 

uT^^duty  to  ^  establish  a  Court  of  Bankruptcy,  and  all  or  any  other  sta- 

do.   The  bond  futcs  then  in  force  or  tiiereafter  to  be  made  in  any  way  re- 

given  to  the  loting  to  such  offi>ce,  or  required  by  any  rule  or  regulcUion 

^^tt^^  ™wfo  or  at  any  time  or  times  thereafter  to  be  made  in  pur- 

ditors^assig- 

nees,as  obligees, 

for  the  express  purpose  of  preventing  tbe  negligence  of  the  assignees  having  that  efiect. 

In  such  a  case,  the  negligence,  in  order  to  discharge  the  sureties,  must  amount  to  connivance  at 
the  official  assignee's  getting  the  fund  into  his  hands  improperly;  or  must  be  so  gross  as  to  be  equTa- 
lent  to  a  wilful  shutting  of  the  eyes  to  the  fraud  which  he  is  about  to  commit 

An  injunction  to  restrain  an  action  against  the  surety  refused  upon  an  interlocutory  applicaUon 
in  a  state  of  circumstances,  not  shewing  a  sufficient  probability  that  such  a  case  would  be  proved  on 
further  investigation  as  would  entitle  the  surety  to  be  protected  by  a  perpetual  injunction  at  the 
hearing. 

Effect  of  the  rules  in  bankruptcy  providing  for  the  supervision  of  the  official  assignee  by  the  com- 
missioner and  crediton'  assignees. 
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mumoe  of  the  mid  statutes  or  otherwise^  to  he  performed  by 
him  <u  such  assignee  as  aforesaid,  and  should  well  and  faith' 
fully  execute  aU  the  trusts  reposed  or  which  should  or  might 
be  reposed  in  him  as  such  assignee,  or  in  case  of  any  default 
OT  defaults  therein  should  from  time  to  time  forthwith  pay 
to  the  Chief  Registrar  of  the  said  Court  of  Bankruptcy  for 
the  time  being,  for  the  use  and  behoof  of  the  person  or 
persons  interested  therein,  and  who  should  or  might  be 
entitled  thereto,  all  such  sum  or  sums  of  money  as  should 
or  might  be  j^yable  by  or  chargeable  to  him  the  said 
George  WHUam  Freeman  for  or  in  respect  of  or  in  conse- 
quence of/^ch  default  or  defaults,  or  if  the  said  Plaintiff 
and  the^d  Oeorge  Freema/n  should  seyerally  make  good 
to  the  i^d  Chief  Registrar  all  default  and  defaults  in  such 
payments  as  last  aforesaid,  to  the  several  amounts  for 
which  they  had  agreed  to  become  such  sureties  as  afore- 
said, then  the  said  obligation  was  to  be  void.   And  it  was 
declared  to  be  the  true  intent  and  meaning  of  the  said  ob- 
ligation, that  no  execution  should  be  taken  out  or  levied 
against  or  upon  the  said  Plaintiff  and  the  said  George  Free- 
man, or  either  of  them,  or  their  or  any  of  their  goods,  lands, 
or  chattels  respectively,  for  any  larger  sum  or  sums  than 
those  for  which  they  had  agreed  to  become  sureties  respec- 
tively as  a-foresaid,  in  respect  of  any  such  default  or  de- 
faults of  the  said  Oeorge  William  Freeman  as  aforesaid,  or 
of  any  damages  assessed  thereon  by  virtue  of  the  said  ob- 
ligation over  and  above  the  costs  of  any  suit  or  suits  against 
them  or  either  of  them  in  respect  of  the  same;  and  that 
the  said  Plaintiff  and  the  said  George  Freeman  should 
respectively  be  liable  to  contribute  towards  the  payment 
of  such  default,  damages,  and  costs,  to  the  amount  of  and 
in  the  proportions  aforesaid,  and  no  further/' 

The  Defendant  Jane  Edwards  Lawes  was  the  executrix ' 
of  the  surviving  obligee  of  the  bond. 
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Oeorge  WiUiam  Freeman  continued  to  act  as  sncli  ofi* 
cial  assignee  until  March,  1853,  when  he  died;  and  CTeor^Fe 
Young  was  appointed  his  successor. 

In  the  month  of  May,  1853,  the  said  Charge  Young^  as 
such  official  assignee,  filed  a  bill  against  the  executors  of 
the  late  George  WUliam  Freeman  and  others  as  Defend- 
ants, stating,  amongst  other  things,  that  the  said  George 
Young,  having  inyestigated  the  accounts  of  the  saaAGeorge 
WiUiam  Freeman  in  respect  of  the  seyeral  bankruptcies 
under  which  he  had  acted  as  official  assignee,  and  of  which 
the  said  George  Young  was  then  the  official  assignee,  had 
discoyered  that  the  said  George  William  Freeman  was  a 
defaulter,  in  his  official  capacity,  to  a  very  large  amount; 
and  that  there  was  due  from  him,  in  respect  of  one  of  the 
said  estates,  namely,  the  estate  of  Messrs.  Parker,  Shore, 
is  Co*,  bankrupts,  the  principal  sum  of  70002.,  or  there- 
abouts; and  praying,  amongst  other  things,  that  it  might 
be  declared  that  the  said  George  Yowng,  as  such  official 
assignee  as  aforesaid,  was  entitled  to  certain  sums  of 
7152. 19&  6(2.  and  38772. 5s.  3d,  which  were  standing  to  his 
account  at  the  Leeds  branch  of  the  Bank  of  England,  and 
in  the  Sheffield  bank  respectively;  and  also  to  3192L 1 7&  1  d, 
which  was  found  in  a  cash  box  at  his  office;  and  all  of 
which  said  sums  were  stated  by  the  said  bill  to  be  official 
moneys  in  the  hands  of  the  said  George  WiUiam  Freeman 
at  the  time  of  his  death. 

In  the  month  of  May,  1853,  the  said  George  Young 
moved  for  the  payment  into  Court  of  the  said  sums  of 
38772.  08.  3(2.  and  3192. 17s.  1(2.  in  his  said  bill  mentioned. 
And,  in  opposition  to  such  motion,  the  executors  of  the 
said  George  WiUiam  Freeman  filed  their  joint  and  several 
affidavit,  and  thereby  stated  various  matters  as  evidence 
that  the  said  account  of  the  said  George  WiUiam  Freeman 
with  the  said  Sheffield  bank  was  not  an  official  account^ 
but  was  the  private  account  of  the  said  George  WiUiam 
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Freeman^  and  ims  so  treated  hj  the  said  banking  com- 
pany, a&d  was  by  them  closed  after  the  death  of  the  said 
Oeorge  WtUiam  Freeman^  and  a  fresh  account  was  then 
opened  with  his  said  executors,  and  the  said  balance  of  the 
said  Oeorge  WSUiam  Freemo/n's  account  was  thereupon 
placed  by  the  said  banking  company  to  the  credit  of  his 
executors;  and  that  such  account  was  not  kept  in  compli- 
ance with  any  law  or  order  in  bankruptcy;  and  that  the 
said  sum  of  money  in  the  said  cash  box  was  not  wholly 
made  up  of  money  receiyed  by  the  said  Oeorj^  William 
Freeman  in  his  official  character,  but  that  the  said  Oeorge 
WiUiam  Freeman  had  also  used  the  said  cash  box  for  his 
priTate  purposes;  and  that  the  debt  due  upon  the  said 
bond  was  the  only  specialty  debt  owing  by  the  said  Oeorge 
Wmiam  Freeman  at  the  time  of  his  death. 

Upon  the  motion  coming  on  to  be  heard  on  the  9th  of 
May,  1853,  an  order  was  made  by  consent  for  the  payment 
into  Court  of  the  said  two  sums  of  38772.  5&  3(2.  and  3192. 
9«.  Id.   This  suit  was  still  pending. 

Pieyiously  to  the  institution  of  the  suit  of  Yotmg  v. 
Freeman^  a  creditors'  suit  of  Beardthaw  y.  Freeman  had 
been  commenced;  and  in  Hay,  1853,  the  usual  decree  was 
made  in  this  suit,  and  the  usual  notices  were  afterwards 
advertised;  but  no  proof  was  made  under  that  decree  in 
respect  of  the  bond  debt. 

The  Defendant  Jane  Edwards  Lawes^  as  the  executrix  of 
the  suryivingobligee  of  the  bond,  at  the  instance  ottheLeeda 
District  Court  of  Bankruptcy  and  the  creditors'  assignees 
of  Messrs.  Parker,  Shore  A  Co.,  and  being  indemnified  by 
them,  put  the  bond  in  suit  against  both  the  sureties^  in  two 
seyeral  action& 

Oeorge  Robert  Daweon  thereupon  filed  the  bill  in  this 
suit  against  the  said  Jane  Edwards  Lawes,  stating  the 
above-mentioned  facts;  and  that  the  original  obligeeq 
of  the  bond  had  been,  and  the  Defendant  was  now,  a 
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Oeorge  WiUiam  Freeman  continued  to  act  as  sncli  offi- 
cial assignee  until  March,  1853,  when  he  died;  and  George 
Young  was  appointed  his  successor. 

In  the  month  of  May,  1853,  the  said  Oeorge  Young^  as 
such  official  assignee,  filed  a  bill  against  the  executors  of 
the  late  Oeorge  WiUiam  Freeman  and  others  as  Defend- 
ants, stating,  amongst  other  things,  that  the  said  Oeorge 
Young,  having  inyestigated  the  accounts  of  the  said  Oeorge 
WiUiam  Freeman  in  respect  of  the  several  bankruptcies 
under  which  he  had  acted  as  official  assignee,  and  of  which 
the  said  Oeorge  Young  was  then  the  official  assignee,  had 
discovered  that  the  said  Oeorge  WiUiam  Freeman  was  a 
defaulter,  in  his  official  capacity,  to  a  very  large  amount; 
and  that  there  was  due  from  him,  in  respect  of  one  of  the 
said  estates,  namely,  the  estate  of  Messrs.  Parker,  Shore, 
A  Co.,  bankrupts,  the  principal  sum  of  70002.,  or  there- 
abouts; and  praying,  amongst  other  things,  that  it  might 
be  declared  that  the  said  Oeoi'ge  Young,  as  such  official 
assignee  as  aforesaid,  was  entitled  to  certain  sums  of 
7152L  19&  6(2.  and  38772. 5s.  3(2.,  which  were  standing  to  his 
account  at  the  Leeds  branch  of  the  Bank  of  England,  and 
in  the  Sheffield  bank  respectively ;  and  also  to  3192L 1 7&  1  d, 
which  was  found  in  a  cash  box  at  his  office;  and  all  of 
which  said  sums  were  stated  by  the  said  bill  to  be  official 
moneys  in  the  hands  of  the  said  Oeorge  WiUiam  Fryman 
at  the  time  of  his  death. 

In  the  month  of  May,  1853,  the  said  Oeorge  Young 
moved  for  the  payment  into  Court  of  the  said  sums  of 
38772.  08.  3(2.  and  3192L  17s.  Id.  in  his  said  bill  mentioned. 
And,  in  opposition  to  such  motion,  the  executors  of  the 
said  Oeorge  WiUiam  Freeman  filed  their  joint  and  several 
affidavit,  and  thereby  stated  various  matters  as  evidence 
that  the  said  account  of  the  said  Oeorge  WiUiam  Freeman 
with  the  said  Sheffield  bank  was  not  an  official  account, 
but  was  the  private  account  of  the  said  Oeorge  WiUiam 
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freeman^  and  ims  so  treated  by  the  said  banking  com- 
pany, and  was  by  them  closed  i^Pter  the  death  of  the  said 
Owrge  WiUiam  Freeman,  and  a  fresh  account  was  then 
opened  with  his  said  executors,  and  the  said  balance  of  the 
said  Oeorge  WiUiam  Freemo/n's  account  was  thereupon 
placed  by  the  said  banking  company  to  the  credit  of  his 
executors;  and  that  such  account  was  not  kept  in  compli- 
ance with  any  law  or  order  in  bankruptcy;  and  that  the 
said  sum  of  money  in  the  said  cash  box  was  not  wholly 
made  up  of  money  receiyed  by  the  said  Oeorge  William 
Freeman  in  his  official  character,  but  that  the  said  Oeorge 
William  Freeman  had  also  used  the  said  cash  box  for  his 
priyate  purposes;  and  that  the  debt  due  upon  the  said 
bond  was  the  only  specialty  debt  owing  by  the  said  Oeorge 
WiUiam  Freeman  at  the  time  of  his  death. 

Upon  the  motion  coming  on  to  be  heard  on  the  9th  of 
May,  1853,  an  order  was  made  by  consent  for  the  payment 
into  Court  of  the  said  two  sums  of  38772.  Ss.  3(2.  and  3192. 
9&  IcL   This  suit  was  still  pending. 

Previously  to  the  institution  of  the  suit  of  Toung  y. 
Freeman,  a  creditors'  suit  of  Beardshaw  y.  Freeman  had 
been  commenced;  and  in  Hay,  1853,  the  usual  decree  was 
made  in  this  suit,  and  the  usual  notices  were  afterwards 
advertised;  but  no  proof  was  made  under  that  decree  in 
respect  of  the  bond  debt. 

The  Defendant  Jane  Edwards  Lawes,  as  the  executrix  of 
the  surviving  obligee  of  thebond,  at  theinstance  ofiheLeeda 
District  Court  of  Bankruptcy  and  the  creditors'  assignees 
of  Messrs.  Parker,  Shore  &  Co.,  and  being  indemnified  by 
them,  put  the  bond  in  suit  against  both  the  sureties^  in  two 
several  actions. 

Oeorge  Robert  Dawson  thereupon  filed  the  bill  in  this 
suit  against  the  said  Jane  Edwards  Lawes,  stating  the 
above-mentioned  facts;  and  that  the  original  obligeeq 
of  the  bond  had  been,  and  the  Defendant  was  now,  a 
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tftidted  of  the  said  bond  for  the  said  Court  of  Bankraptcy, 
and  the  seyeral  creditors  of  the  bankrupts  in  whose  seve- 
ral bankruptcies  the  said  Oeorge  WiUiatn  Freeman  acted 
as  official  assignee,  or  their  respective  assignees;  andthat^ 
since  the  death  of  the  said  Oeorge  WiUiam  Freeman,  it 
had  been  alleged,  on  the  part  of  the  said  Leeds  District 
Court  of  Bankruptcy,  and  on  the  part  of  the  creditors'  as- 
signees and  creditors  under  the  bankruptcy  of  Messrs. 
Parker,  Shore  A  Go.,  and  on  the  part  of  the  creditors'  as- 
signees and  creditors  of  some  of  the  other  bankruptcies 
under  which  the  said  Oeorge  WiUiam  Freeman  acted  as 
such  official  assignee  as  aforesaid,  that  the  said  Oeorge 
Williafn  Freeman  had  violated  his  duties  as  official  as- 
signee, by  applying  to  his  own  use  numerous  sums  of 
money  to  a  large  amount,  part  of  the  estates  of  the  bank- 
rupts under  whose  bankruptcies  he  was  appointed  to  act  as 
official  assignee;  and  that  there  was  due  from  him,  in  re- 
spect of  such  misapplication,  a  sum  of  12,0002.  or  there- 
abouts, and  that  it  had  been  alleged  that  the  condition 
of  the  said  bond  had  consequently  been  broken,  and  that 
the  said  sum  of  60002.  had  consequently  become  due  to 
the  Defendant  as  such  legal  personal  representative  of  the 
surviving  obligee  as  aforesaid;  and  that,  until  after  the 
death  of  the  said  Oeorge  WiUiam  Freeman,  the  Plaintiff 
was  wholly  ignorant  that  the  said  Oeorge  WiUiam  Freeman 
had  not  strictly  and  faithfully  performed  his  duties  as  such 
official  assignee  as  aforesaid.  But  that,  in  consequence  of 
such  demand,  the  Plaintiff  had  caused  inquiries  to  be  made, 
and  he  had  since  ascertained  for  the  first  time,  and  the 
fact  was,  that  not  only  was  not  strict  attention,  pursuaat 
to  the  rules  and  regulations  in  bankruptcy  in  that  behalf, 
paid  by  the  proper  authorities  in  the  said  Leeds  District 
Court  of  Bankruptcy,  and  by  the  creditors'  assignees  and 
creditors  in  the  several  bankruptcies  under  which  the  said 
Oeorge  WiUiam  Freeman  acted  as  such  official  assignee  as 
aforesaid,  to  the  accounts  of  the  said  Oeorge  WiUiam  Free- 
man as  official  assignee,  and  his  administration  of  the 
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estates  for  which  he  was  appointed  to  act  as  official  as* 
signee;  bttt  that  the  investigatioiiy  which,  in  the  ordinary 
and  r^^ar  course  of  business,  ought  to  have  been  had  of 
the  said  Oearge  WiUic^m  Freeman's  accounts,  and  his  ad- 
miiufitration  of  the  said  bankrupts'  estates  was  neglected. ' 


28S 


1854 


SiaUmeni. 


The  bill  then  stated  or  referred  to  certain  provisions  of 
the  statutes,  rules,  and  regulations  in  bankruptcy,  which 
were  in  force  when  the  bond  was  executed  bj  the  plaintiff, 
and  which  have  in  substance  continued  in  force  up  to  the 
present  time.    The  principal  provisions  which  it  became 
necessary  to  rely  upon  in  this  case  were,  in  effect,  as  fol- 
lows:— rThat  every  official  assignee  should  keep  full  and 
accurate  books  of  account  of  the  estates  and  effects  of  each 
bankmpt  of  whose  estate  he  was  appointed  an  assignee, 
and  further,  should  direct,  in  a  specified  form,  the  payment 
of  all  money  due  to  any  bankrupt's  estate  from  any  one 
person  or  from  two  or  more  persons  being  partners,  and 
canyingon  business  or  residing  in  England,  and  exceeding 
in  amount  the  sum  of  5001,  and  all  moneys  being  in  the 
hands  or  under  the  control  of  any  assignee  or  assignees 
chosen  by  the  creditors  of  any  bankrupt's  estate,  to  which 
such  official  assignee  should  have  been  appointed,  into  the 
Bank  of  England,  to  the  credit  of  the  accountant  in  bank- 
ruptcy, and  for  the  particular  estate  to  which  such  money 
should  belong;  and  that,  to  the  party  making  such  pay- 
ment, a  receipt  should  be  given  by  one  of  the  cashiers  of 
the  said  Bank,  in  a  certain  specified  form;  and  that  a 
voucher  for  such  payment  should,  on  the  same  day,  be  sent 
to  the  said  accountant;  and  further,  that  no  official  as- 
signee should  keep  under  his  control,  upon  any  estate, 
more  than  1 002.,  or,  in  the  aggregate  of  moneys  of  bank- 
rapts'  estates,  more  than  lOOOZ.;  and  that  any  excess;be- 
yond  such  sum  should  be  paid  by  him  forthwith  into  the 
Bank  of  England    And  further,  that  all  moneys,  without 
exception,  received  by  the  official  assignee,  and  not  paid 
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by  him  forthwith  into  the  Bank  of  England^  to  the  credit 
of  the  accountant  in  bankruptcy,  should  be  paid  by  the 
official  assignee,  as  soon  as  they  should  amount  to  10O2L, 
into  the  hands  of  a  banker  with  whom  such  official  i^- 
signee  should  keep  an  account  as  such  official  assignee, 
such  account  to  be  intitled  as  official  assignee,  and  in  which 
account  no  moneys  should  be  entered  except  such  as  were 
received  by  the  official  assignee  in  his  official  capacity; 
and  that  the  official  assignee  should,  before  any  audita  en- 
ter in  one  of  the  books  to  be  kept  by  him,  called  the 
debtor  and  property  book,  the  names  of  all  the  debtors  to 
the  bankrupt's  estate  as  returned  in  his  balance  sheet, 
and  should  state  the  reasons  why  debts  were  not  paid  on 
the  opposite  page,  such  book  to  be  produced  to  the  Court 
at  every  audit .  Rule  16  was  as  follows: — ^''  The  audit  ac- 
count of  the  official  assignee  or  creditors'  assignees  shall  be 
made  out  in  the  ordinary  form  of  a  debtor  and  creditor 
account,  each  item  thereof  being  entered  according  to  its 
date,  and  a  name,  date,  and  proper  explanation  given  to 
such  item,  and  that  a  duplicate  of  such  account  shall  be 
sent  by  the  official  assignee  to  the  solicitor  two  days  at 
least  prior  to  the  day  appointed  for  auditing  such  account, 
subject  to  the  power  of  the  commissioner  to  require  an 
account,  digested  under  proper  heads,  to  be  annexed  to 
the  audit  account,  if  he  shall  think  proper/'  Rule  17. — 
'*At  every  audit,  the  debtor  and  property  book  of  the 
official  assignee  shall  be  carefully  examined  and  compared 
with  the  debts  and  property  collected,  as  stated  in  the 
audit  paper;  and  the  cause  of  any  moneys  remaining  un- 
collected shall  be  ascertained,  and  a  minute  thereof  made 
and  filed  with  the  proceedings;  and  all  persons  appearing 
to  be  indebted  to  the  bankrupt's  estate  shall  be  forthwith 
summoned  and  examined  in  that  behalf  upon  oath,  and 
the  examination  so  taken  shall  be  filed  with  the  proceed- 
ings, and  such  directions  shall  be  given  by  this  Court  as 
to  any  further  proceedings  thereon  as  to  the  Court  shall 


CASES  IN  CHANCERY. 


287 


seem  fit"    And  further,  it  was  provided  that  the  official 
assignee  should,  once  in  every  quarter  of  a  year,  deliver  to 
the  Court  to  which  he  should  be  attached  an  account, 
made  up  to  the  last  day  of  the  preceding  month,  together 
with  his  cash  book  and  banker's  pass  book,  duly  balanced, 
and  any  other  books  that  the  commissioner  might  require; 
and  such  account  should  shew  the  balances  placed  to  the 
credit  of  the  accountant  in  bankruptcy,  and  of  every  estate 
under  the  chaige  of  such  official  assignee,  in  the  books 
kept  in  the  office  of  the  accountant  in  bankruptcy,  such 
balances  to  be  certified  by  the  said  accountant;  and  such 
account  should  also  shew  the  balances  of  every  bankrupt's 
estate  then  in  the  hands  or  under  the  power  or  control  of 
the  official  assignee.    And  further,  that  such  quarterly 
accounts  should  be  kept  by  the  registrar  of  the  Court  to 
which  such  official  assignee  should  be  attached,  and  should 
be  open  to  the  inspection  of  creditors;  and  that  notice 
should  be  given  in  each  Court  of  such  account  having 
been  delivered,  and  that  any  creditor  applying  to  the 
Court  might  inspect  the  same  without  fee,  at  such  con- 
venient time  as  might  be  appointed  by  the  Court     And 
Airther,  that  if  any  assignee  should  retain  in  his  hands,  or 
employ  for  his  own  benefit,  or  knowingly  permit  any  co- 
assignee  so  to  retain  or  employ  any  sum,  to  the  amount  of 
more  than  1002.,  part  of  the  estate  of  any  bankrupt,  or 
should  neglect  to  invest  any  money  in  the  purchase  of 
Exchequer  Bills  when  directed  by  the  Court,  every  such 
assignee  should  be  liable  to  be  charged  in  account  with 
certain  large  sums  of  money  by  way  of  penalty;  and  the 
Court  was  required  to  charge  every  such  assignee  in  his 
account  accordingly;  and,  subject  to  the  aforesaid  provi- 
sions^ it  was  provided  that  the  official  assignee  should  fol- 
low the  directions  of  the  commissioner  under  whom  he 
should  act. 


lt»4. 


SlcUement. 


The  bill  in  this  suit  then  alleged,  that  it  was  the  duty 
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of  the  commis8ioner  and  creditors'  assignees  and  creditora 
to  exercise  a  constant  supervision  over  the  official  assig* 
nee,  and  to  see  that  he  observed  the  said  rules;  and  that 
thej  had  respectively  access  to  all  his  books  and  accounts ; 
but  that  the  Plaintiff  had  not  such  access,  nor  had  he  any 
means  of  discovering  or  preventing  the  defaults  of  the 
said  G.  W.  Freeman^  or  of  compelling  him  to  ohej  the 
said  rules,  save  only  by  the  information  of  the  commia- 
sioner,  or  creditors'  assignees,  or  creditors,  or  some  of  th^m. 
The  bill  averred,  that,  by  the  exercise  of  reasonable  care 
and  diligence  under  the  said  rules  on  the  part  of  the  said 
commissioner  or  creditors'  assignees  or  creditors,  the  whole 
of  the  defaults  of  the  official  assignee  would  have  been 
prevented,  and  that  such  defaults  were  owing  entirely  to 
the  want  of  such  care  and  diligence,  and  to  the  wilful 
neglect  of  the  said  commissioner  and  creditors'  assignees 
and  creditors    The  bill  stated,  that,  when  the  Plaintiff 
was  asked  to  become  a  surety,  he  hesitated,  because  of  the 
amount  of  the  penalty,  and  made  inquiries  concerning  the 
actual  responsibility  which  he  would  incur;  and  he  was 
assured  by  the  said  K  H.  V.  Lawea,  then  chief  registrar, 
that,  owing  to  the  aforesaid  rules  and  the  powers  of  con- 
trol over  the  said  0.  W.  Freeman,  which  would  be  possess- 
ed and  exercised  thereunder  by  the  said  conunissioner 
and  creditors'  assignees  and  creditors  respectively,  O.  W. 
Freeman  could  not  have  in  his  hands  at  one  time  or  be 
in  default  to  a  greater  amount  than  10002.,  and  that  the 
Plaintiff's  utmost  risk  as  surety  would  therefore  be  only 
6002.    The  bill  alleged,  that  the  Plaintiff  became  surety 
upon  the  faith  of  this  representation,  and  trusting  to  the 
proper  examination  and  vouching  of  the  accounts  and 
books  of  G.  W.  Freeman  by  the  said  commissioner,  and  also 
by  the  said  creditors'  assignees  and  creditors;  and  that,  if 
the  Plaintiff  had  anticipated  the  neglect  which  had  occurs 
red  on  their  parts,  he  would  not  have  consented  to  become 
such  surety. 
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The  bill  tben  alleged,  that  the  said  commissioner  and 
creditors'  assignees  and  creditors  had  not  exercised  due  or 
any  vigilance  as  regarded  G.W.  Freeman  and  his  accounts, 
and,  in  particular,  that  he  was  permitted  to  keep  more  than 
lOOL  of  each  of  several  bankn^ts'  estates,  and  to  receive 
into  his  own  hands  more  than  6001  at  one  time  belong- 
ing to  each  of  such  estates,  and  to  keep  more  than  10002. 
in  the  whole  of  official  moneys  under  his  control  for  a  long 
time,  and  all  this  with  the  knowledge  of  the  said  commis- 
sioner, creditors'  assignees,  and  creditors;  and  that,  by 
such  dealings,  the  losses  which  had  occurred  were,  in  fact, 
occasioned.     And  the  bill  alleged,  that  &.  W.  Freeman  was 
also  permitted  to  receive  large  sums  from  some  bankrupts' 
estates  at  stated  periods,  with  the  like  knowledge  of  the 
sidd  parties;  and  that,  notwithstanding  such  knowledge, 
in  many  cases  no  audit,  examination,  or  inquiry  into  his 
accounts  was  held;  and  that  he  was  permitted  to  deliver 
inaccurate  quarterly  accounts,  and  the  same  were  not  duly 
examined  by  the  said  parties,  nor  compared  with  the  cash 
books,  banker's  pass  book,  ledger,  or  any  of  his  books,  or 
duly  vouched;  and  that,  upon  the  face  of  the  books  and 
accounts  of  the  said  Q.  W.  Freeman,  it  was  apparent  that 
he  had  neglected  the  said  rules,  and  had  applied  moneys 
belonging  to  bankrupts'  estates  to  his  own  use;  and  that 
this  would  have  been  discovered  by  even  a  very  slight  in- 
spection and  comparison  of  the  said  books  and  accounts, 
and  thereby  the  whole  or  the  greater  part  of  such  defaults 
would  have  been  prevented. 


18M. 


StatemenL 


The  bill  prayed,  that  it  might  be  declared  by  the  decree 
of  the  Court,  that,  under  the  circumstances  aforesaid,  the 
Plaintiff  was  absolutely  discharged  from  all  liability  upon 
the  said  bond;  and  that  the  Defendant  and  all  future 
obligees  of  the  said  bond  for  the  time  being,  her  and  their 
attorneys  and  agents,  might  be  restrained  by  the  perpetual 
injunction  of  the  Court  from  continuing  or  any  further 
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prosecnting  the  said  action  at  law  so  commenced  against 
the  Plaintiff  as  aforesaid,  and  from  commencing  or  prose- 
cuting any  other  proceedings  at  law,  or  otherwise,  agunst 
the  Plaintiff  or  his  representatives  for  the  time  being  upon 
the  said  bond,  and  for  further  relief 


This  was  a  motion  for  an  injunction  in  the  terms  of  the 
prayer.  The  Plaintiff  made  an  affidavit^  supporting  the 
statements  in  the  bilL 


Several  affidavits  were  filed  on  the  part  of  the  Defend- 
ant, from  which  it  appeared,  that  the  successor  of  O.  TP. 
Freeman,  in  his  office  of  official  assignee,  had,  since  the 
death  of  0.  W.  Freeman,  partly  by  himself  and  partly  by  a 
clerk  of  0.  W.  Freeman,  and  by  his  own  clerks,  made  a 
minute  investigation  of  the  books  and  accounts  of  the  said 
0.  W.  Freemcm,  and  had  discovered  that  his  deficiencies 
amounted  to  1 1,4002.  at  the  least.    It  was  also  stated,  that 
the  whole  of  these  deficiencies  had  arisen  between  the 
latter  part  of  1850  and  the  death  of  (7.  W.  Freeman;  and 
that  a  sum  of  more  than  8000^,  part  of  them,  was  due  to 
the  estate  of  the  bankrupt  firm  of  the  said  Messrs.  Parib^r, 
Shore  &  Co.,  and  the  rest  to  several  other  estates  not 
particularly  specified.     It  also  appeared,  that  upwards  of 
70002.  was  due  from  O.W.  Freeman  on  the  31st  of  Decem- 
ber, 1852,  the  day  up  to  which  his  last  quarterly  account 
was  made  up;  and  more  than  40002.  was  received  by  O.W. 
Freeman  after  that  date,  20002.  of  it  from  the  estate  of 
the  said  bankrupt  firm,  and  the  remainder  from  several 
other  estates;  the  whole  of  which  40002L  was  unpaid,  and 
the  greater  portion  was  not  entered  by  him  in  his  cash 
book  or  ledger,  as  it  was  his  duty  to  do.    And  it  was  al- 
leged, that  the  deficiency,  prior  to  the  last  quarterly  ac- 
count, arose  from  such  neglect  so  to  enter  his  receipts  on 
the  part  of  0.  W.  Freeman,  and  from  his  neglect  duly  to 
apply  the  moneys  which  he  had  received. 
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The  affidavit  of  the  successor  of  O.  W.  Frejsman  stated, 
that  it  was  not  possible  for  any  one,  however  well-skilled 
in  accotints,  to  discover,  from  the  examination  of  the  quar- 
terly accounts  of  an  official  assignee,  or  from  a  compari- 
son of  such  accounts  with  his  cash  book,  ledger,  and  bank- 
er's pass  book,  that  he  had  received  sums  which  he  had 
not  duly  entered;  and  that  the  commissioner  had  not  and 
could  not  have  such  a  knowledge  of  the  accounts  of  a 
bankrupt's  estate,  and  of  the  dealings  of  the  official  assig- 
nee therewith,  as  to  enable  him  to  form  any  opinion,  whe- 
ther or  no  all  sums  received  by  him  had  been  duly  ac- 
counted for;  and  that  the  examination  by  the  commis- 
sioner of  the  accounts  of  the  official  assignee,  as  prescrib- 
ed by  the  rules  in  bankruptcy  and  instituted  by  the  com* 
missioner,  was  an  efficient  check  only  on  the  assumption 
that  such  accounts  were  honestly  kept. 


1854. 


Statement 


It  was  also  sworn  that  0.  W.  Freeman  delivered  his 
quarterly  accounts  in  due  course,  and  that  the  same  were 
examined  by  the  commissioner,  and  compared  with  the 
cash  book,  ledger,  and  banker's  pass  book;  and  that,  upon 
the  face  of  these  particular  books  and  accounts,  no  irregu- 
larity was  observable ;  but  that  0.  W,  Freeman  received 
various  sums  of  money  which  he  did  not  enter,  as  he  should 
have  done,  in  these  books  and  accounts,  but  applied  them 
to  his  own  purposes. 


It  appeared  also,  that  the  last  audit  of  the  accounts  of 
6.  F.  Freeman^  in  respect  of  the  aforesaid  bankrupt  firm, 
was  held  in  September,  1850;  and  that  any  further  audit 
vas  delayed  until  the  assets  in  hand  should  amount  to 
19,0002.,  which  was  the  sum  requisite  to  pay  a  dividend 
of  l8.  in  the  pound  in  that  bankruptcy;  and  that  the  cre- 
ators' assignees  in  that  bankruptcy  inquired  of  the  said 
0.  W,  Freema/n  himself  respecting  his  receipts  on  account 
^f  the  said  estate  and  the  application  thereof;  to  which 
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inquiries  he  answered  that  he  had  paid  all  the  moneys  re- 
ceived into  the  Bank  of  England  to  the  credit  of  the  ac- 
countant in  bankruptcy.  It  was  denied  that  creditors' 
assignees,  or  creditors,  had  any  right  or  duty  to  inspect 
the  official  assignee's  books  and  accounts,  except  the  debtor 
and  property  book,  the  quarterly  accounts,  and  the  audit 
accounts;  and,  generally,  any  negligence  on  the  part  of 
the  commissioner,  creditors'  assignees,  or  creditors,  iv^as 
denied. 


No  affidavits  were  filed  on  the  part  of  the  Plaintiff  in 
reply,  except  a  short  affidavit  by  his  solicitor,  to  explain 
the  apparent  delay  in  commencing  the  suit 

Previously  to  the  opening  of  the  motion,  the  Defend- 
ant's counsel  offered  to  stay  proceedings  in  the  action,  if 
the  Plaintiff  would  pay  30002L  into  Clourt  in  this  suit;  but 
this  offer  was  not  acceded  to. 


Afyument  Mr.  Daniel^  Q.  C,  and  Mr.  E.  E,  Kay  for  the  motion. — 
In  a  commercial  country,  under  a  system  of  bankruptcy 
carefully  elaborated,  it  would  be  expected,  2i  priori,  that 
the  most  responsible  officer,  who  was  intrusted  with  the 
collection  of  bankrupt's  estates,  amounting  often  to  a  veiy 
large  value,  should  be  placed  under  strict  control,  and  sub- 
jected to  a  series  of  checks  which  it  would  be  difficult  for 
the  utmost  ingenuity  to  evade.  The  system  of  supervision 
afforded  by  the  statutes  and  rules  in  bankruptcy  is  of  that 
nature:  First,  the  bankrupt  himself  makes  out  his  balance 
sheet,  shewing  all  the  property  to  which  he  is  entitled  in 
any  manner  whatsoever;  and  to  the  truth  of  this  account 
he  pledges  his  oath;  and  he  is  subject  to  the  heaviest  pe- 
nalties if  it  should  be  untrue,  which,  in  practice,  therefore, 
seldom  happens.    From  this  account,  the  official  assignee 
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is  compelled  to  make  for  eyery  bankrupt's  estate  a  debtor 
and  property-book,  which  must  contain  a  statement  of  all 
the  bankrupt's  property,  and  in  whose  hands  the  same  is, 
how  much  has  been  paid  over  to  the  official  assignee,  and 
when  and  what  sums  remain  to  be  paid,  and  why.     To 
make  it  impossible  to  falsify  this  book  as  to  any  sum 
which  appears  to  be  outstanding,  the  commissioner  is  un- 
der the  obligation  (rule  1 7),  to  summon  the  debtors  to  the 
estate,  and  examine  them  upon  oath  at  every  audit  Then, 
from  this  debtor  and  property-book,  which  must  be  pro- 
duced at  the  audit,  the  audit  account  is  made  out,  which 
shews  the  same  things,  and  also  the  application  by  the 
official  assignee  of  the  moneys  which  he  has  received;  and 
it  is  not  denied  that  these  accounts  were  correct  in  this 
case.    These  are  the  basis  of  all  the  other  books  and  ac- 
counta    Now,  by  another  rule,  the  commissioner  has  the 
power  of  calling  for  all  the  books  of  account  of  the  official 
assignee,  and  comparing  the  quarterly  accounts  with  them ; 
and  this  power  must  impose  upon  him  an  obligation  to  do 
so,  because  it  is  obvious,  that,  otherwise,  the  quarterly  ac- 
counts could  not  be  properly  vouched;   for,  comparing 
them  only  with  the  cash-book,  ledger,  and  pass-book,  would 
be  comparing  accounts  over  which  the  official  assignee  has 
fiill  control  with  books  in  the  same  position,  and  of  course 
the  official  assignee  would  take  care  to  make  these  books 
and  accounts  consistent.     But  if  these  quarterly  accounts 
had  been  compared  with  the  debtor  and  property  books, 
or  with  the  audit  accounts,  the  frauds  committed  pre- 
idously  to  any  quarterly  account  would  have  been  disco- 
vered at  onca    This  was  the  duty  no  less  of  the  creditors' 
assignees,  or  creditors,  than  of  the  commissioner,  for  they 
all  had  access  to  the  quarterly  and  audit  accounts,  and  to 
the  debtor  and  property  book;  and,  therefore^  to  their  ne- 
glect of  this  duty,  according  to  their  own  shewing,  a  great 
part  of  the  default  is  owing.    With  respect  to  the  loss  on 
Messrs.  Parker,  Share,  is  Go.'e  estate,  subsequently  to  the 
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1854.  1^^*  audit,  it  was  a  gross  act  of  negligence  to  allow  the  of- 
ficial asi'ignee  to  go  on  receiving  money  without  calling 
for  an  audit  for  more  than  two  years.  Then  the  official 
assignee  was  ordered  not  to  have  in  his  hands,  or  under 
ArgumeHt.  ^^  control,  more  than  10002.  altogether;  and  it  was  the 
duty  of  the  commissioner,  creditors'  assignees,  and  credi- 
tors, to  enforce  this  rule;  but  so  great  was  their  neglect, 
that,  remaining  in  his  office  until  the  day  of  his  death,  he 
was  at  that  time  in  default  to  the  amount  of  11,4002. ;  and 
so  easy  of  detection  was  this  fraud,  that  it  was  all  dis- 
covered by  his  successor,  from  an  investigation  of  the  books 
and  accounts  alone,  in  the  short  space  of  one  month  after 
the  death  of  0.  W.  Freeman. 


The  comparatively  small  amount  of  the  penalty  of  the 
bond  shews  that  it  was  not  considered  possible,  if  proper 
vigilance  was  exercised  under  the  said  rules,  that  the  offi- 
cial assignee  should  commit  any  great  default,  especially 
remembering  that  such  a  penalty  is  always  made  very 
much  larger  than  the  sum  intended  to  be  secured.  An 
official  assignee  has  thousands  of  pounds  passing  through 
his  hands  in  the  course  of  a  few  years.  [The  Vicb-Chav- 
OBixoB. — There  is  a  limit  to  the  amount  of  the  penalty, 
from  the  fact,  that  there  would  be  a  difficulty  in  obtain- 
ing a  surety  if  it  were  very  large.]  But  it  might  have 
been  more  than  60002.  for  an  office  of  such  trust  and  value. 
The  amount  of  the  penalty  is  not  inconsistent  with  the 
representation  made  to  the  Plaintiff  and  with  that  con- 
struction of  the  rules  that  is  contended  for,  by  which,  in 
ordinary  cases,  the  official  assignee  could  not  be  in  default 
to  a  greater  amount  than  10002.;  for  it  might  certainly 
happen,  that,  for  a  short  time,  he  might  have  got  into  his 
power  a  somewhat  lax^er  sum  by  some  ingenious  fraud, 
and  he  might  have  absconded  with  it;  and  such  a  contin- 
gency this  bond  was  intended  to  meet:  but  nothing  like 
this  has  here  happened.     But  the  most  important  con- 
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aideration  is,  that,  if  the  negligence  of  the  commissioner 
and  creditors'  assignees  and  creditors  does  not  affect  the 
liabiUtj  of  the  surety,  this  bond  would  be  a  direct  incen- 
tiye  to  negligence  on  their  part;  for  they  woidd  think,  why 
need  we  trouble  ourselves  by  a  close  investigation  of  these 
accounts:  if  any  thing  be  wrong,  we  can  recover  from  the 
sureties  to  the  amount  of  6000^ 

The  statutes,  and  the  rules  in  bankruptcy  made  under 
their  authority,  are  part  of  the  general  law  of  the  land, 
and  are  particularly  referred  to  in  the  condition  of  this 
bond,  and,  therefore,  are  as  much  a  part  of  the  contract 
entered  into  with  the  sureties  as  if  they  had  been  recited 
in  the  bond.     But  here  the  Plaintiff  did  not  rely  upon 
that  alone,  for  he  made  particular  inquiry  as  to  his  liabi- 
lity, and  was  told  the  effect  of  these  statutes  and  rules, 
traly  enough,  by  one  of  the  actual  obligees  of  the  bond, 
who  was  a  trustee  for  the  court  and  creditors;  and  he  was 
also  told  that  these  rules  would  be  observed  by  the  com- 
missioner and  creditors'  assignees  and  creditors.     There- 
fore, that  may  also  be  regarded  as  part  of  the  contract; 
and  then,  the  non-observance  of  these  rules  to  his  injury 
was  such  an  alteration  of  his  contract  as  discharged  him 
fit)m  his  liability:  Bonser  v.  Cox  (a).   Moreover,  these  rules 
and  statutes  conferred  upon  the  commissioner  and  credit- 
ors' assignees  and  creditors  these  peculiar  powers  which 
the  sureties  had  not    These  powers  were  in  fact  an  addi- 
tional security  for  the  same  thing  that  was  sought  to  be 
secured  by  the  bond.    They  were  a  security,  of  which  the 
sureties  had  a  right  to  have  the  advantage,  and  if  they 
were  rendered  ineffectual  by  any  negligence  of  the  real 
obligees,  that  must  discharge  the  surety:  Bonser  v.  Cox(b). 
The  case,  mutatis  mutandis,  is  in  this  respect  exactly 
like  a  bond  for  an  existing  debt,  which  is  further  se- 

(a)  6  Beav.  117. 

(b)  4  Beav.  379;  and  see  Bonar  v.  McDonald,  14  Jur.  1077. 

TOLL  Y  K.  K.  W. 


1854. 


Argument 


296 


1854 


Dawson 

V. 

Artfumetd. 


CASES  IN  CHANCERY. 

cured  by  a  warrant  of  attorney;  and  it  has  been  decided, 
that,  in  such  a  case,  if  by  the  neglect  of  the  creditor  to 
file  the  warrant  of  attorney  that  security  has  been  lost, 
the  surety  is  discharged:  Wataon  v.  Aloockia)^  Capd  v. 
Butler  (6).  M'Taggart  v.  W(U8on(c)  was  a  case  under  the 
Scotch  bankrupt  law,  in  some  respects  similar  to  this,  but 
differing  in  the  important  particulars,  that  the  surety  there 
claimed  to  be  discharged  mainly  on  account  of  the  negli- 
gence of  the  creditors'  assignees,  whereas  here  the  negli- 
gence of  the  commissioner  and  creditors  is  also  relied  on. 
Moreover,  in  that  case  it  was  the  hearing  of  the  cause,  aad 
the  fact  of  negligence  was  actually  disproved.  Lord 
Brougham,  in  his  judgment  there,  makes  some  observa- 
tions, to  the  effect,  that,  the  negligence  of  the  commission- 
ers (who  are  in  the  place  of  creditors'  assignees  in  England) 
probably  would  not  absolve  the  surety;  but  these  were 
mere  dicta,  and  referred  to  a  law,  the  provisions  of  which 
were  not  so  stringent  as  here;  and  he  intimates,  in  one 
passage,  that  if  the  persons  answering  to  creditors'  assign 
nees  in  England  had  been  proved  guilty  of  a  breach  of 
duty  by  which  a  loss  had  been  occasioned,  the  surety 
would  have  been  so  far  discharged.  In  Mein  v.  Hardie(d) 
the  cautioner,  for  the  honest  execution  of  his  office  by  a 
trustee  for  a  sequestrated  estate,  who  was  in  a  similar  po- 
sition to  an  official  assignee  in  England,  was  held  to  be 
discharged  by  the  negligence  of  the  commissioners,  who 
were  in  the  position  of  creditors'  assignees  under  the  jB«jf- 
lish  law,  in  knowingly  allowing  balances  to  remain  in  the 
trustee's  hands,  whereby  he  was  enabled  to  appropriate  to 
his  own  use  a  large  sum  of  money. 


Another  consideration  here  is  the  pendency  of  the  suit 
of  Young  v.  Freeman,  in  which  the  Court  of  Bankruptqr 
are  seeking  to  recover  all  the  assets  of  O.  W,  Freeman 


(a)  17  Jur.  483;  8.  C,  affirm- 
ed on  appeal,  J  7  Jur.  661. 
(6)  2  S.  &  S.  457. 


(c)  3  C.  &  F.  633. 

(i)  8  Shaw  &  Dunlop,  346. 


CASES  IN  GHANGEBY. 

as  official  moneyB.    The  action  against  the  snret j  should 
be  lestrained  pending  that  suit;  for  if  that  suit  should 
&il,  as  it  is  proTcd  that  this  bond  is  the  only  specialty 
debt  of  G.  W.  Freeman^  the  obligee  must  be  first  paid 
out  of  his  assets  to  their  full  extent;  whereas,  by  ob- 
taining judgment  against  the  sureties^  the  bond  will  be 
dischaiged,  and  the  surges  will  be  simple  contract  cre- 
ditors only  of  0.  W.  Freeman,  and  will  have  to  come 
in  pari  paasn  with  a  crowd  of  other  creditors,  and  thus 
will  get  little  or  nothing  in  respect  of  the  sum  which 
has  been  recovered  from  them  in  the  action.    The  Plain- 
tiiPs  case  has  been  ai^ed  entirely  upon  the  evidence  pnn 
duced  on  the  part  of  the  Defendant;  for  it  was  impossible 
to  delay  this  motion  to  institute  the  necessary  examina- 
tion into  the  accounts,  and  to  cioffihexamine  the  Defend- 
ant's witnesses,  as  the  Plaintiff  must  do ;  because  the  action 
is  proceeding  and  its  condusion  is  imminent.    All  that 
is  asked  now  is,  that  the  proceedings  may  be  restrained 
for  a  time,  so  as  to  allow  of  such  an  investigation.   And  to 
entitle  the  Plaintiff  so  far  to  the  assistance  of  the  Court, 
it  is  sufficient  that  he  should  shew  that  it  is  probable 
thai  the  negligence  which  he  has  alleged  has,  in  fact^  been 
eommitted 

Mr.  Bolt,    Q.  C,  and  Mr.   OAorne,  contrik,  were  not 
beard. 


297 


Vi(»-CHAjroELi.oB  Sir  W.  Paob  Wood  : — 

Everything  has  been  done  and  said  by.  the  Plaintiff's 
counsel  in  this  case  that  could  be  done  and  said  in  sup- 
port of  this  application;  but  I  cannot  restrain  a  creditor 
irho  has  a  legal  right  unless  upon  some  equity  established 
Against  him ;  or,  if  not  established,  at  all  events  made  so 
probable  as  the  result  of  the  inquiry,  that  there  is  a  suffi- 
cient ground  for  arresting  the  proceedings  until  the  mat- 
ter can  be  more  fully  entered  into  at  the  hearing.    Now, 

y2 


Judgment. 
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1354.  I  not  only  do  not  see  any  case  made  at  the  present  mo- 
ment, but  it  does  not  appear  to  me  at  all  probable  that 
anything  can  be  discovered  at  the  hearing  that  will  vary 
the  equities  of  the  parties. 


Judgment. 


The  equities  which  have  been  relied  on  are  three: — It 
is  first  stated  that  there  was  a  representation  made  to  the 
Plaintifi^  when  he  entered  into  this  security  by  the  late 
chief  registrar  in  bankruptcy,  Mr.  Serjeant  Lawes^  that,  in 
consequence  of  the  operation  of  the  Bankrupt  Acts  and 
the  orders  made  under  them,  it  would  be  impossible  that 
the  sureties  could  be  liable  for  a  greater  sum  than  10002- 
Now,  independently  of  the  great  danger  of  allowing  a 
solemn  instrument  of  this  description  to  be  overthroivn 
by  an  alleged  conversation,  especially  when  the  party  with 
whom  it  took  place  is  deceased;  and  considering — ^without 
doubting  for  a  moment  that  the  Plaintiff  has  represented 
it,  as  he  thinks,  truly — that  this  conversation  may,  never- 
theless, have  contained  other  statements  and  facts  which 
it  is  impossible  now  clearly  to  ascertain :  I  say,  without 
referring  at  all  to  that  danger,  and  independently  also  of 
the  fact  that  Mr.  Serjeant  Lawes  was  a  public  officer,  and 
of  the  additional  danger  of  using  a  mere  statement  made 
by  a  public  officer  to  the  prejudice  of  the  creditors  for 
whom  the  bond  was  given,  I  think  that  the  whole  alle- 
gation is  nothing  more  than  that  which  we  have  on  the 
other  branch  of  the  equity,  namely,  that  Mr.  Seijeant 
Lawes  told  the  Plaintiff  what  was.  in  this  respect  the  effect 
of  the  bankrupt  laws.  Put  it  as  high  as  you  will ;  that  it 
appeared  to  him  to  be  the  effect  of  these  laws  that  the 
official  assignee  never  could  have  (as  he  could  not  if  he 
were  an  honest  man)  more  than  10002.  in  hand  at  one 
time,  still  of  course  there  was  the  contingency  of  dis- 
honesty. The  Plaintiff  must  have  been  quite  aware  of 
that,  looking  at  the  amount  that  was  required.  He  in- 
quired, in  consequence  of  finding  that  the  surety  was  to 
be  bound  to  the  amount  of  30002.    ^The  Plaintiff  was 
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alarmed  at  the  largeness  of  that  sum,  and  then  this  re- 
presentation was  made  to  him.  He  was  aware  of  course 
that  it  could  not  secure  him  against  the  contingency  of 
fraud,  against  which  it  was  impossible  for  Mr.  Seijeant 
Lawes  to  guarantee  him.  I  do  not  think  that  the  re- 
presentation amounts  to  more  than  that. 

Then  the  second  ground  is,  that  there  is  a  suit  pending 
in  this  Court,  the  result  of  which  may  be  to  ascertain 
that  the  assets  of  Mr.  Geo.  Wm,  Freeman  amount  to  30002. 
or  40002. ;  and  if  so,  this,  being  the  only  specialty  debt, 
will  have  to  be  first  paid  out  of  those  assets.     But  I  do  not 
think  that  this  is  a  ground  for  my  delaying  the  creditor 
in  suing  the  surety.     I  cannot  stay  his  action  against  the 
surety  on  any  other  terms  than  those  offered  by  the  De- 
fendant,  namely,  of  the   surety  paying  into  Court  the 
money  which  is  sought  to  be  recovered  in   the  action. 
The  creditor  may  of  course  make  over  to  the  surety  all 
the  rights  which  he  alleges  against  the  principal;  but  I 
cannot  depriTe  him  of  the  legal  right  which  he  has  of  first 
insisting  on  payment  by  the  surety.     The  hardship  on 
the  surety  would  no  doubt  be  very  great,  as  it  has  been 
suggested  in  the  argument;   for,   according  to  Copia  v. 
Middieton  (a),  if  this  debt  be  paid  by  the  surety,  he  be- 
comes only  a   simple   contract  creditor  of  the  principal 
debtor,  and  may,  as  such,  have  a  great  disadvantage  in 
the  administration  of  Geo.  Wm.  Freeman  a  assets,  if  the 
moneys  in  contest  in  that  suit  should  be  proved  to  belong 
to  such  assets.    But  I  think  that  this  is  no  ground  for  my 
delajing  the  obligee.   The  only  mode  of  escaping  from  that 
particular  hardship  would  be  to  accept  the  offer  which 
has  been  made,  and  to  pay  the  money  into  Court. 

Then  I  cotne  to  the  main  point  relied  upon  in  the  case, 
the  principle  of  which  has  been  most  fully  argued.  First 
of  all,  I  may  say,  as  Lord  Brougham  said  in  M'Taggart  v. 


1854. 


Jwigment, 


(a)  T.  &  R.  224. 


800 


CASES  IN  CHANCERT. 

T^at8on(a),  that  I  really  do  not  think  this  question  ariaea 
here.   The  principle  which  is  attempted  to  be  sustained  is 
one  which  requires  some  comment^  but  I  do  not  think  that 
the  facts  bring  this  case  up  to  that  principle.    Now  the 
principle  which  has  been  contended  for  is  this:  it  has 
been  argued^  that  a  surety  entering  into  a  contract  of  this 
description  with  a  public  officer  of  a  Court  is  entitled  to  say 
"  I  have  entered  into  this  security  as  surety  for  a  person 
who  is  accountable  under  the  direction  of  this  Court.    The 
Act  of  Parliament  regulates  the  proceedings  of  the  Court; 
that  Act  of  Parliament  is  knoMrn  to  me.    It  is  known  also 
to  the  parties  to  whom  I  gave  the  security.    I  have  there- 
fore a  right  to  assume  that  they  have  imported,  as  a  tacit 
condition,  into  this  bond,  independently  of  the  absolute 
covenant  for  Mr.  Oeo.  Wm.  Freeman  making  good  all  de- 
faults that  may  occur,  a  covenant  and  obligation  on  the 
part  of  the  obligees  in  the  bond,  that  they  on  their  part, 
and  all  persons  concerned  in  the  estates  of  the  bankrupts 
on  their  part,  will  perform  and  fulfil  all  the  duties  im- 
posed upon  them  by  this  Act  of  Parliament" 


Now,  this  bond,  it  is  worthy  of  notice,  is  not  given  to 
the  creditors'  assignees  themselves,  but  to  the  registrars  in 
bankruptcy,  which  would  seem  to  imply,  that  the  assig- 
nees are  not  to  be  allowed,  for  this  purpose,  to  represent 
the  whole  body  of  creditors,  nor  are  their  acts  to  be  allow- 
ed to  damnify  the  whole  body  of  creditors.  It  would  be 
going  a  long  way  to  say,  that,  because  there  exists  an  Act 
of  Parliament  which  imposes  upon  certain  officers  of  the 
Court  certain  duties,  therefore  this  bond,  which  is  given 
to  the  officer  of  the  Court  as  a  security  to  all  the  creditors 
under  certain  bankruptcies,  is  to  become  of  no  effect  un- 
less all  the  prescribed  acts  on  the  part  of  the  officers  of 
the  Court,  who  act  in  certain  other  functions  for  the  be- 
nefit of  the  creditors,  are  performed  with  a  due  and  strict 


(a)  3  C.  &  F.  533. 
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adherence  to  the  spirit  and  letter  of  the  statutes  and  rules. 
I  should  hesitate  long  before  I  could  arrive  at  that  oonclu- 
don;  and  I  think  that  I  should  be  justified  in  doing  so  hj 
what  Lord  Brougham  has  said  in  M^Taggart  y.  TTotscmCa), 
in  eyerj  word  of  which  I  concur.    His  Lordship  there 
said,  "  We  are  not  called  upon  to  dispute  the  doctrine  of 
the  Court  below  laid  down  here,  and  in  Mein  v.  Har^ 
d%e(h),  that^  where  one  gives  security  for  the  conduct*  of 
another  in  a  certain  oflBce,  which  brings  him  in  contact 
with  persons  also  in  the  office,  he  has  a  right  to  expect 
that  these  persons  will,  in  all  things  affecting  the  surety, 
conduct  themselves  according  to  law,  and  discharge  their 
duties."    I  observe  he  is  very  careful;  he  says,  "  We  are 
not  called  upon  to  dispute."    That  is  not  the  point  which 
here  arises,  and  I  do  not  think  it  necessary  to  dispute  it. 
He  continues,  "  All  this  may  be  very  true,  and  yet  it  can- 
not avail  to  discharge  a  surety  who  has  expressly  bound 
himself  for  a  person's  doing  certain  things,  unless  it  can 
be  shewn  that  the  party  taking  the  security  has,  by  his 
conduct,  either  prevented  the  things  from  being  done,  or 
connived  at  their  omission,  or  enabled  the  person  to  do 
what  he  ought  not  to  have  done,  or  leave  undone  what  he 
ought  to  have  done;  and  that  but  for  such  conduct  the 
omission  or  commission  would  not  have  happened.''    All 
those  remarks  point  to  active  connivance,  amounting,  in 
fitct,  as  it  would  do  in  such  a  case,  almost,  if  not  entirely, 
to  a  firaud  on  the  part  of  the  persons  and  particular  offijcers 
who  were  so  conducting  themselves.    He  says,  in  another 
part,  in  which  I  also  concur,  that,  in  the  argument  in  that 
case,  this  has  been  lost  sight  of:  ^'  It  is  no  argument  against 
my  being  answerable  for  a  man's  not  doing  a  certain 
thing,  that  the  party  to  whom  I  gave  this  obligation  did 
not  see  that  he  did  the  thing  I  had  myself  undertaken  for 
his  doing;  and  it  is  no  discharge  of  my  voluntary  obliga- 
tion that  the  other  party,  the  obligee,  did  not  see  to  his 


SOi 


18M. 


JudffmmL 


(a)  3  C.  &  F.  633. 


(b)  8  Shaw  &  D.  346. 


302 


CASES  IN  CHANCERY. 


1864. 


Judgment 


proceedinga  The  statute  and  the  bond  have  the  rerj 
same  object,  of  giving  the  creditors  a  doable  secority 
against  malversation  of  the  trustee — ^the  superintendence 
of  the  commissioners,  and  the  obligation  of  the  safety. 
The  argument  of  the  respondent  here,  hj  ^rhich  he  sway- 
ed the  Court  below,  at  once  cuts  off  one  of  these  securi- 
ties, and  leaves  the  creditors  only  protected  by  the  other. 
The  duty  incumbent  on  the  commissioners,  as  a  pledge  to 
them,  continues;  but  that  security  they  had  without  the 
bond;  and  I  do  not  see  how  the  bond  can  avail  them  at 
all,  or  why  it  was  to  be  taken,  if  this  argument  prevails." 
That  argument  is  much  more  strong  here,  because  there, 
although  the  bond  appears  to  be  given  to  nobody  as  obli- 
gee, (I  suppose  that  is  the  form  of  the  Scotch  law,  that  it 
is  given  generally,)  Lord  Brougham  seems  to  have  treat- 
ed the  whole  matter  as  between  the  creditors  and  the  com 
missioners  who  represent  in  ScoUand  what  we  should  call 
the  assignees  in  bankruptcy.  Now  here  the  legislature 
has  carefully  provided  that  the  bond  is  not  to  be  given  to 
the  assignees;  it  is  not  given  to  them  as  if  they  were  par- 
ties, who,  by  their  conduct,  could  prejudice,  or  alter,  or 
affect  it,  but  it  is  given  to  the  registrar  of  the  Court,  With 
respect  to  the  case  o{  Mein  v.  Hardte{a),  that  was  a  deci- 
sion of  a  Scotch  Court  Possibly  that  authority  would  be 
followed  in  England  in  a  case  of  this  description,  namely, 
it  being  incumbent  on  the  assignees  in  bankruptcy  to  see 
that  every  lOOOZ.  in  the  hands  of  the  official  assignee  is 
duly  paid  into  the  Bank ;  if,  on  the  face  of  the  accounts, 
it  appeared,  and  not  only  on  the  face  of  the  accounts,  but 
from  the  positive  distinct  connivance  on  their  part,  it 
were  brought  home  to  their  knowledge  that  there  wus 
a  sum  exceeding  that  amount  in  the  hands  of  the  official 
assignee,  the  surety  might  then  say,  "  that  was  a  payment 
to  the  assignees,  the  assignees  in  effect  received  it  by  al- 
lowing it  to  remain  in  his  hands;  and  I  am  not  to  be  an- 


(a)  8  Shaw  &  D.  346. 
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Bwerable  for  it — ^he  has  paid  it''  That  is  the  sort  of  doc- 
trine which  might  be  relied  on,  as  in  the  case  of  Mein  v. 
Hardie(ii)y  where  the  commissioners  had  taken  it  in  hand. 
The  surety  might  be  able  to  say,  ''70U  have  passed  the  ac- 
count in  which  70U  left  a  balance  outstanding — ^70u  have 
taken  the  money  and  have  lent  it  back  to  the  party,  and 
are  responsible  for  the  payment  of  it''  It  is,  however,  a 
doubtful  question,  whether  that  can  be  said  with  regard 
to  En^iA  assignees  in  bankruptcy,  where  the  creditors' 
assignees  receive  no  money,  and  where  the  bond  is  given 
to  the  registrar,  and  not  to  the  assignees,  for  the  express 
purpose  of  preventing  the  assignees'  acts  having  that  effect. 


1654. 


Judgment. 


But  the  question  which  entirely  disposes  of  this  case  is» 
that  I  do  not  see  that  the  facts  raise  the  argument  I  am 
just  in  the  position  in  which  Lord  Brougham  was  in  M'Toff- 
gart  v.  WixUon  (6),  where  he  says  *'  the  facts  are  all  denied 
as  they  were  charged."  Here  there  is  nothing  established 
which  the  assignees  were  bound  to  do,  which  they  have  not 
done.  I  mean  bound  in  the  sense  of  being  under  a  positive 
order  to  do.  The  orders  direct  this,  and  they  seem  to  me 
to  be  very  plain  and  distinct: — they  say,  on  the  part  of 
each  bankrupt's  estate,  a  debtor  and  property  book  must 
be  kept.  That  book  shews  the  whole  of  the  outstanding 
debts  and  assets  of  the  bankrupt,  and  the  whole  of  the  out- 
standing property  of  every  kind.  It  is  taken,  in  truth,  from 
the  balance  sheet  of  the  bankrupt  himself;  it  is  to  be  open 
to  all  parties,  at  all  events  to  the  creditors'  assignees,  and 
of  course  to  be  produced  to  the  commissioner  whenever 
the  commissioner  orders  it  It  is  expressly  ordered  that 
it  is  to  be  produced  at  the  audits,  because,  in  making  an 
audit,  which  usually  takes  place  about  the  time  when  a 
dividend  is  proposed,  for  then  the  parties  must  have  be- 
fore them,  on  the  one  hand,  all  that  the  bankrupt  said 


(a)  8  Shaw  ft  D.  346. 


(h)  3  C.  &  F.  633. 
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was  hifl  propert7,  and  all  the  remarks  and  observations 
made  by  the  official  assignee  with  respect  to  the  property, 
as  to  whether  he  has  got  it  in,  or,  if  it  be  outstanding,  why 
it  is  outstanding.   All  that  is  very  proper  when  it  is  requi- 
site to  know  what  is  in  hand  and  available  for  the  credit- 
ors, and  what  is  to  be  done  with  respect  to  the  estate.    Bat 
the  audit  is  not  the  account  of  the  official  assignee  as  be- 
tween himself  and  the  estate.    It  is  true,  it  passes  through 
his  hands,  and  in  one  sense  maybe  called  his,  but  it  is  not 
his  by  way  of  charge  and  dischaige,  and  the  payments 
made  by  him  to  the  accountant-general  in  bankruptcy  do 
not  appear  in  these  accounts.    The  audit  account  is  merely 
information  to  the  creditors  of  all  that  is  existing  for  the 
purpose  of  the  audit  when  that  takes  place;  and  so  the 
orders  prescribe,  that,  at  the  audit,  there  shall  be  produced 
the  debtor  and  property  book;  but  it  is  to  be  observed 
that  the  orders  do  not  specify,  and  probably  very  wisely, 
any  particular  period  at  which  the  audits  shall  take  place, 
it  being  known  to  be  an  expensive  proceeding,  and  it  be- 
ing fixed  according  to  the  exigency  and  convenience  of 
each  estate.    But,  on  the  other  hand,  when  each  official  as- 
signee is  to  account  to  t]^e  other  assignees,  he  is  to  pass  an 
account  every  quarter  to  tie  him  down  as  closely  as  i>ossi- 
ble.    Then  the  orders  provide,  that  another  course  shall 
be  taken  with  reference  to  the  quarterly  accounta    They 
order  him  to  produce  the  cash  book  and  banker's  pass 
book,  and  any  other  books  which  the  commsssioner  may 
think  proper  to  call  for.    It  is  true,  that,  if  he  caUed  for 
the  debtor  and  property  book,  and  had  reason  to  suspect 
that  the  assignee  was  dealing  improperly  with  the  estate 
he  would  be  able  to  have  an  additional  check,  an  addi- 
tional mode  of  making  it  quite  certain  that  the  accounts  so 
tendered  by  the  official  assignee  were  correct;  but  the  or- 
ders do  not  provide  for  that,  and  there  is  no  breach  of  the 
orders  in  omitting  to  do  so.    It  is  said  that  these  parties 
are  bound  by  the  Act  of  Parliament  to  do  something 
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which  ihey  have  not  donci  or  rather,  that  the  orders 
which  follow,  and  may  be  considered  part  of  the  Act  of 
Parliament,  having  bound  tibem  to  have  the  property  book 
at  the  audit,  also  bind  them  to  have  it  at  the  passing 
of  the  quarterly  accounts.    That  this  might  be  a  pru* 
dent  mode  in  certain  specified  cases  no  man  can  doubt; 
but  that  there  should  be  a  general  order,  which  certainly 
has  not  been  made,  that  this  book  should  be  produced 
on  all  these  occasions,  would  be  one  of  the  most  incon- 
venient of  all  courses;  because  then  it  would  have  im* 
posed  a  necessity  in  passing  the  quarterly  accounts  of 
thirty-four  or  thirty-five  difierent  bankrupts'  estates  to 
have  the  debtor  and  property  books  of  all  these  thirty-four 
or  thirty-five  estates  present,  to  be  gone  into  and  com- 
pared with  the  cash  book  and  the  banker's  pass  book,  to 
see  whether  by  chance  some  fraud  might  not  be  detected. 
It  is  said,  that  some  few  items  only  might  be  selected  to 
check  the  account    But  that  purpose  would  not  by  such 
means  be  answered  here;  because,  unless  a  tolerably  ex- 
tensive examination  of  the  debtor  and  property  book  were 
made,  it  would  be  the  greatest  chance  in  the  world  whe- 
ther you  fell  on  the  item  in  which  the  fraud  had  been  com- 
mitted. 
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The  time  and  labour  of  doing  all  that,  where  there  is  no 
suspicion,  would  be  such  a  course  of  proceeding  as  would 
be  exceedingly  inconvenient  to  business;  and,  therefore, 
I  presume,  on  that  very  account  it  has  not  been  imposed. 
I  do  not  find  any  direction  for  that  purpose,  and  I  think 
that  there  does  not  appear  to  be  in  this  case  one  single 
instance  of  the  neglect  of  an  order.  Assuming  the  Plain- 
tiff to  know  all  these  provisions,  and  assuming  the  other 
argument  in  his  favour  for  this  purpose,  he  cannot  point 
out  one  single  thing  which  they  have  neglected  to  do. 
All  that  he  can  say  is,  ^'  Tou  have  complied  with  every 
order.    I  have  looked  through  the  quarterly  accounts: 
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they  do  not  disclose  that  the  official  assignee  ever  had 
more  than  1002.  in  his  hands  belonging  to  any  one  es- 
tate, or  more  than  lOOOZ.  in  the  aggregate  of  estate& 
Every  single  order  has  been  distinctly  complied  with;  but 
you  have  been  careless  and  negligent,"'  (that  b  a  yeiy^dif- 
ferent  proposition),  ^'  and  might,  by  scrutiny  and  diligence, 
have  found  out  the  frauds  and  defalcations."' 


Even,  as  to  this  part  of  the  case,  I  have  hardly  treat- 
ed the  Defendant  s  case  fairly,  because  there  is  certainlj 
no  charge  in  the  bill  about  this  debtor  and  property  book, 
about  which  so  much  has  been  said  in  the  argument. 
There  is  nothing  to  call  the  attention  of  the  parties  to  it, 
if  there  could  be  any  argument  to  be  deduced  from  it. 
It  is  said,  that  the  Defendant's  witnesses  only  swear  that 
they  had  the  cash  book,  ledger,  and  banker's  pass  book  to 
examine  with  the  quarterly  accounts.    They  aver  that  for 
two  reasons:  first,  because  that  is  all  that  the  order  di- 
rects them  to  have;  and  secondly,  because  that  is  all  which 
it  is  alleged  in  the  bill  that  they  had  not    The  bill  states 
this  order,  and  avers  that  they  had  not  the  cash  book, 
ledger,  and  the  banker's  book.     It  is  certainly  added,  **  nor 
any  of  the  books  of  the  official  assignee;"  but  how  those 
words  can  point  to  the  omission  of  that  which  is  now  sup- 
posed to  be  a  book  of  such  capital  importance  in  the 
course  of  the  inquiry,  I  do  not  know.     It  seems  to  me, 
that  the  very  utmost  case  that  could  be  made  woiild  be 
this:  the  surety  might  say,  "having  complied  with  every 
order  and  direction  of  the  Act  of  Parliament,  there  was 
another  step  which  you  might  have  taken  which  would 
have  led  you  to  the  discovery  of  this  fraud,  which  remain- 
ed undiscovered  solely  on  account  of  your  having  neglect- 
ed to  take  that  precaution."    No  authority  has  yet*been 
produced  which  goes  anything  like  to  the  extent,  that, 
in  such  circumstances,  the  surety  would  be  discharged; 
and  all  the  analogy  to  be  derived  from  the  cases  which 
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have  been  hitherto  decided  by  the  Court  is  the  other  way. 
Nothing  can  exceed  the  neglect  of  parties,  who,  for  ten  or 
twelve  years,  fail  to  call  upon  a  clerk  for  an  account;  they 
have  a  high  opinion  of  his  honesty,  and  they  trust  him; 
the  surety  can  know  nothing  of  it     All  of  a  sudden  they 
find  out  a  default  in  his  accounts,  and  they  have  been  al- 
lowed to  sue  the  surety,  and  the  surety  never  has  escap- 
ed on  account  of  that  species  of  negligence.    It  is  impos- 
sible to  put  the  doctrine  higher  than  this,  that  there  must 
be,  as  Lord  Brougham  expresses  it,  such  an  act  of  conni- 
vance as  enables  the  party  to  get  the  fund  into  his  hands, 
or  such  an  act  of  gross  negligence  as  to  amount  to  a  wilful 
shutting  of  the  person's  eyes  to  the  fraud  which  the  party 
is  about  to  commit,  in  order  to  discharge  the  surety.     It 
was  put  forcibly  in  the  argument,  that  the  frauds  in  this 
case  were  all  discovered  very  quickly  after  the  death  of 
George  William  Freeman,    That  was  because,  the  moment 
there  was  a  suspicion,  the  whole  matterwas  unravelled;  and 
by  searching  and  inquiring  into  the  various  matters,  it 
was  perceived,  that,  if  they  had  been  looked  into  a  little 
more  closely,  the  fraud  would  have  been  found  out  before. 
That  does  not  prove  that  the  parties  have  been  guilty  of 
such  negligence  of  duty  in  the  obligation  in  which  they 
were  bound  towards  the  surety  as  to  exonerate  the  surety. 
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The  Plaintiff  is  open  to  the  offer  made  to  him  of  an  in- 
junction on  paying  the  money  into  Court,  but  I  cannot 
make  any  order  on  this  motion ;  and  I  shall  do  in  this 
case  as  I  have  done  in  other  cases,  where  it  is  the  whole 
question  in  the  cause,  make  the  costs  costs  in  the  cause. 
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^"^mt"^  ROCHFORD  V.  HACKMAN. 

Ward  ofCouH   joLN  infant,  about  seventeen  years  of  age,  being  a  ward  of 

JuH^Mm^  Court,  was  entitled  to  the  dividends  of  a  small  sum  of  stock, 

-^ .  which  had  been  transferred  into  the  name  of  the  Account- 
where  an  in- 

fimt  ward  of  ant  General  in  this  suit  to  a  separate  account  An  order 
in  the  East  In-  had  been  made  that  these  dividends  should  be  paid  to  his 
iSfi^S^  guardian  for  the  infant's  maintenance.-  The  guardian 
about  to  be  sent  made  an  arrangement  for  the  young  man  to  live  with  his 

to  the  East  In-  °  j  .       o 

dies,  the  Court  brother^in-law,  and  that  he  should  be  taught  the  business 

beas  corpos  to  o^  &  cooper,  with  a  view  to  his  being  apprenticed  for  three 

mr^'^to'the  7^^^  *o  *^at  trade.    About  the  beginning  of  December, 

sergeant  in  1853,  he  however  left  his  friends  and  enlisted  in  the  JEcui 

whose  chaivs 

he  was,  to  bring  India  Company's  service,  and  was  sent  to  the  depdt  in 
Ae  ward;  Mid,    JSnglatid,  to  be  shipped  with  other  recruits  for  the  JEcist 

^Uieretiim      Indies. 
of  the  wnt,  ufH 
on  a  motion  for 

chLge,niJdean  The  Smart  money  required  to  purchase  his  dischaige 
SSSdttt     waa  the  sum  of  201 

removed  out  of 
the  jurisdiction 

without  leave  A  habeas  corpus  having  been  issued  by  order  of  the 
and  directed       Court  to  the  sergeant  in  charge  of  the  recruits  at  the  de- 

SS!iidbe'*i^.  f^^  ^  ^^8  ^P  ^^  ^^y  ^f  *^®  ^^^f  0^  *^«  return  of  the 
ed  upon  the       writ  he  was  brought  accordingly  to  the  bar  of  the  Court 

Company,  and 

on  their  officer  

in  command  at 

the  rwruiu  ^^  Mr.  De  Qex  now  moved,  on  behalf  of  the  guardian,  that 
ITtKr^'  the  ward  should  be  discharged. 

motion  should 

STneS  motiS  ^  ^*  ^^^  ^^*  appear  that  any  notice  had  been  given  to 
^y;  and,  upon  ^^  EcLSt  India  Company  or  to  their  officer  in  command 

that  day,  the  ,      j      a^ 

fonner  order        at  the  aepot*^ — 

haying  been 

duly  served, 

oidered  that  the  in&nt  should  be  discharged  and  delivered  over  to  his  guardian. 
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The  Yicb-Chaucblloe  Sir  W.  Pagb  Woop  made  an  or* 
der,  that  the  infant  should  not  he  removed  out  of  the  juris- 
diction without  leave  of  the  Court,  the  order  to  he  served 
on  the  E<uL  India  Company  and  their  officer  in  command 
at  the  dep&t ;  and  the  motion  was  ordered  to  stand  over 
until  the  next  motion  day. 
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This  order  being  served  upon  the  Company  and  their 
officer  according  to  the  direction  of  the  Court — 

Kr.  De  Oex^  on  this  day,  renewed  the  motion. — ^He  cited 
Bond  Y.  Iloberi»(a\  in  which  case  a  ward  of  Court  had 
heen  taken  in  execution  in  an  action  for  necessaries  by  a 
tradesman,  and  was  in  Whitecross-street  prison,  and  the 
Vice-chancellor  of  England  ordered  a  habeas  corpus  to 
be  issued  to  the  sheriff  of  Middlesex  to  bring  up   the 
body  of  the  ward,  and  ordered  the  tradesman  in  the  ac- 
tion to  attend  at  the  bar  of  the  Court  at  the  same  time. 
It  appear^,  from  the  Reg.  Lib.  A.  1842,  foL  875,   that 
upon  such  attendance  the  infant  was  ordered  to  be  dis- 
chaiged(&). — He  also  cited  a  case  o{  Harrison  v.  Ooodidl 


Jan.26iK 
ArgumenL 


(a)  13  Sim.  400. 

(h)  The  entry  in  the  Beg.IAb. 
is  u  follows  >-* 

'"Thonday,  2K)th  of  Mareh, 
1843.~Wherea8,  by  an  order, 
dated  the  S9th  of  March  instant^ 
it  was  ordered  that  James  Squire^ 
who  has  oauaed  the  Plaintiff 
Henry  Bond,  the  infant,  to  be 
taken  by  the  sheriff  of  Middle- 
sex in  exeeatiion  for  the  sum  of 
82. 13«.  debt,  and  26^  16«.  costs, 
should  personally  attend  this 
Court  on  the  30tb  day  of  March, 
iutant,  at  ten  o'clock  in  the 
morning,  and  shew  cause  why 

the  said  Plaintiff  Henry  Bond 


should  not  be  discharged  out  of 
the  custody  of  the  said  sheriff; 
and  it  was  ordered  that  a  writ 
of  habeas  oorpus  cum  causis 
should  issue,  directed  to  the  she- 
riff of  Middkeexy  to  bring  the 
said  Plaintiff  Henry  Bond  into 
this  Court  on  the  30th  day  of 
March  instant,  at  ten  o'clock  in 
the  morning.  And  whereas  the 
said  Plaintiff  Henry  Bond,  the 
in&nt,  was  this  day  brought  to 
the  bar  of  this  Court  by  the 
said  sheriff  aooording^y;  and 
whereas  Mr.  Wake/iddy  of  coun- 
sel for  the  said  Plaintiff  iTeniy 
Bo7^  this  day  moved  this  Court 
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ROCIIPORD 
HilCKMAN. 

Judgment. 


before  the  late  Vice-Chancellor  Sir  James  Parier,  not 
reported  (a). 


The  Vicb-Chancellor  Sir  W.  Pagb  Wood  swd,  that  the 
cases  cited  seemed  to  require  him  to  maintain  the  juris- 
diction of  the  Court  in  this  case;  and  his  Honour  ordered 
that  the  infant  should  be  discharged  and  delivered  over  to 
his  guardian. 


that  tlie  Plaintiff  be  discharged 
out  of  the  custody  of  the  said 
sheriff,  in  the  presence  of  Mr. 

y  of  counsel  for  the  said 

James  Squire: — Whereupon,  and 
upon  hearing  what  was  alleged 
by  the  counsel  for  the  said  Plain- 
tiff and  the  said  James  Squire^ 
this  Court  doth  order  that  the 


Plaintiff  Henry  Band,  the  in&nt, 
be  discharged  out  of  the  custody 
of  the  fAienS  ot  Middlesex ;  and 
this  Court  doth  reserve  the  ques- 
tion whether  James  Squire  should 
pay  the'  costs  of  the],  said  order 
and  of  this  application  until  the 
7th  day  of  April  next." 


1862. 
Jan.  16^. 


(a)  HARRISON  v.  GOODALL. 

Ward  qf  Coufi    XN  this  case,  an  in£mt  ward  of  Courts  who  was  entitled  to  mainv 
^^^fS?S^     tenance  until  twenty-one,  and  to  a  small  property  on  attaining  that 

'    age,  under  the  will  of  a  relative,  had  a  guardian  appomted  by  the 

It  is  a  contempt  Court  in  this  suit  of  Harrison  v.  QoodaJHy  which  was  instituted  to 
moTe  «a  ^fimt  ^^^'''^""ster  the  trusts  of  the  said  will;  and  in  the  same  suit^  a  sum  of 
wBid  of  Coart  67^.  was  ordered  to  be  paid  to  the  guardian  yearly  for  the  infiuit's 
out  of  the  jnri*-  maintenance,  out  of  the  income  of  the  said  property.  The  Court  had 
iction,  oTen,  ^j^  approved  of  the  infant  being  apprenticed  to  an  engineer,  and  a 
sum  had  been  raised  and  paid  for  his  premium  under  the  order  of 
the  Court  During  the  term  of  such  apprenticeship,  the  in£uit  en- 
listed in  the  60th  Rifles ;  and  it  was  stated,  that  he  had  since  been  ex- 
amined and  attested  before  a  magistrate,  and  that  his  discharge  could 
Ae  regiment  on  ^ot  be  obtained  by  payment  of  smart  money.  The  r^;iment  in  which 
"a  waid™*  *^®  ^'^  enlisted  was  on  the  point  of  sailing  for  the  Cajpe  of  Good 
Court  baying  so   Hope* 

enlisted,  and  — 

haringbeen 
sent  to  Irdandf 
upon  the  peti- 
tion of  his  guar^ 

dian  for  discharge  of  the  infiuit,  the  Court  concnrrinff  with  the  guardian  in  thinking,  that,  under  all 
the  circumstances  of  the  case,  it  was  better  for  the  m&nt  to  remain  in  the  army,  ordered  the  peti- 
tion, as  to  that  part  of  it,  to  stand  over,  with  liberty  to  apply;  and  that  the  guardian  should  coaonne 
as  such;  but  that  the  allowance  preyiously  made  for  the  in&nt's  maintenance  should  be  discontinued; 
and  provided  for  the  expenses  of  the  guardian  in  the  matter  out  of  the  income  which  had  been  till 
then  applied  for  the  infiuit*s  maintenance. 


where  he  has 
enlisted  in  the 
army  without 
leaTe  of  the 
Court,  by  send- 
ing him  with 


Mr.  Chandlessy  Q.  C,  now  moved,  on  behalf  of  the  Plaintiff  in  the 
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salt  and  of  the  gaardi&n,  for  a  writ  of  habeas  ccrpna  directed  to  the 
M^or-General  who  was  in  command  of  the  recruiting  department, 
and  to  the  sergeant  who  had  enlisted  the  infant^  commanding  them 
to  produce  the  body  of  the  in&nt  in  Conrt  on  the  following  Friday 
morning  at  eleven  o'clock,  to  be  delivered  over  to  his  guardian. 

The  application  was  supported  by  an  affidavit  of  the  guardian  and 
of  a  clerk  of  his  solicitors,  verifying  the  above  facts,  and  stating  that 
the  in&xit  was  extremely  unwilling  to  be  dischaiged,  and  declared 
that  if  he  were  he  should  enlist  again  directly. 

Vicb-Chavoellob  Sir  James  Pabkab,  without  making  any  order 
on  the  motion,  directed  that  the  guardian  and  his  said  ward  should 
attend  him,  saying  that  he  had  no  doubt  this  would  be  allowed  by 
the  War  Office. 

Aooordingly,  on  notice  of  this  direction  being  given  to  the  said 
Major-General,  and  to  the  sergeant  who  had  enlisted  the  infant,  the 
guardian  and  the  infant^  aocominnied  by  the  said  sergeant  and  also 
by  an  orderly  seigeanty  who  attended  to  watch  the  proceedings  on  the 
part  of  the  recruiting  department,  waited  upon  his  Honour  in  his 
private  room,  on  the  same  16th  of  January;  and,  on  that  occasion, 

Vicb-Chanosllob  Sib  Jamsb  Pabker  expressed  his  opinion,  that 
it  would  be  a  contempt  of  Court  to  take  the  in&nt  out  of  the  juris- 
diction of  the  Court  without  previously  applying  to  the  Court  for 
that  purpose,  and  desired  that  this  should  be  intimated  to  the  officer 
in  command  of  the  recruiting  department. 

This  was  accordingly  done ;  but,  notwithstanding  such  notice,  on 
the  24th  of  January,  1852,  the  infimt  was  sent  to  join  the  regiment 
mlrelafuL 

Thereupon,  the  guardian  presented  his  petition  in  the  suit,  stating 
these  facts  in  detail,  and  praying  that  such  directions  as  to  the  said 
infant,  his  person  and  custody,  might  be  given,  as  under  the  cir- 
cumstances the  Court  should  think  fit;  and  that  the  infant  might 
be  restored  to  the  custody  of  the  petitioner  or  brought  within  the 
jurisdiction  of  the  Court;  and  for  the  necessary  directions.  And 
if  the  Court  should  be  of  opinion  that  the  enlistment  and  absence  of 
the  infimt  firom  the  jurisdiction  should  continue,  then  that  the  peti- 
tioner might  be  discharged  firom  being  guardian,  and  that  the  order 
'  for  payment  to  him  of  the  said  yearly  sum  for  maintenance  of  the 
infimt  might  be  discharged,  and  that  the  money  might  be  accumu- 
lated under  the  trusts  of  the  will ;  and  that  the  costs,  charges,  and 
expenses  of  the  petitioner,  occasioned  by  the  said  enlistment  and 
other  proceedings,  and  of  this  application,  might  be  paid  out  of  the 
income  of  the  infant's  said  property. 

VOL.  I.  Z  B.  K.  W. 
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Mr.  Chandlesiy  Q.  C,  for  the  petition. 


Thx  ViGB-CHAircKLLom  Sib  Jaiocs  Pabkbr  conenrriiig  with  the 
gaaxdian  in  thinking,  that^  as  the  infant  desired  to  be  a  soldier,  it 
was  perhaps^  under  all  the  drcumstancefl^  the  best  course  to  permit 
him  to  remain  in  the  service^  part  of  the  petition  was  ordered  to 
stand  over,  the  guardian  to  oontinne  as  snch;  bat  the  aUowanoe  ftr 
maintenance  to  be  disoontiniied;  and  the  goardian's  oosta^  c^arge^ 
and  expenses  ap  to  that  time  to  be  taxed  and  paid  according  to  the 
prayer. 


Order, 


The  following  was  the  form  of  the  Order: — 

''That  so  much  of  the  said  petition  as  prays  the  directioii  of  this 
Conrt,  with  reference  to  the  discharge  of  the  said  infant^  do  stand 
over,  with  liberty  to  apply  to  this  Court;  but  it  is  ordered,  that  the 
petitioner  be  retained  as  the  guardian  of  the  said  infant  during  his 
minority,  or  until  the  flirther  order  of  the  Court.  And  it  is  ordered, 
that  the  annual  payment  of  671,  to  the  said  petitioner  as  maintenance 
for  the  said  in&nt  be  discontinued  from  and  after  the  Ist  day  of 
March  next.  And  it  is  ordered,  that  the  costs,  charges,  and  expenses 
of  the  petitioner,  and  of  the  Plaintifib**  (the  trustees  of  the  said  will) 
"  of  and  occasioned  by  the  enlistment  of  the  said  in&nt^  and  the  pro- 
ceedings taken  in  reference  thereto,  and  of  this  application  and  con- 
sequent thereon,  be  allowed  to  the  said  petitioner  as  such  guardian 
ajxd  to  the  said  trustees;"  and  should  be  taxed  in  the  usual  way  and 
paid  by  the  said  PlaintifQg  out  of  the  income  of  the  estate  to  whidi  the 
said  infant  was  entitled  under  the  said  will. 
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Nov.  16M. 

STROUD  V.  NORMAN.  lew. 

Jan.  26th; 
MjY  an  indentare,  dated  the  8th  of  AprU,  1812,  and  made  p^^f 
between  MaryNormcm,  by  her  then  name  and  description  f^S^'aJ^ 
of  MaryBethune,  spinster,  of  the  first  part,  James  Ormond  -^Omdiiwmi 
Norman  of  the  second  part,  and  John  Bethune  and  iioieH 
Norman^  Esquires,  of  the  third  part,  being  the  settlement 
made  previously  to  and  in  consideration  of  the  marriage,  ^^^der  a  power 
which  was  then  intended,  and  was  shortly  afterwards  andwiectior 
solemnised  between  the  said  James  Ormond  Norman  and  S^Sp^Jj!^ 
the  said  Jfary  his  wife:  after  reciting  that  Jfarj^  JVbrman  J**"*]^^<^* 
was  entitled  to  certain  sums  of  stock,  and  that  it  had  been  tion  to  be  per- 
agreed  that  part  of  these  should  be  transferred  to  the  said  appointed  the 
John  Bethwne  and  Robert  Norman,  upon  the  trusts  of  that  JSS|"b^*Ae" 
settlement,  and  that  the  rest  should  belong  absolutely  to  <»?^tion  is 
the  intended  husband,  and  reciting  that  certain  sums  of     Bat  an  ap- 
stock  had  accordingly  been  transferred  into  the  names  of  ^a*^"*  *"„ 
the  said  trustees :  it  was  thereby  agreed  and  declared,  that  certain  contin- 
the  said  John  Bethune  and  Robert  Norman,  their  executors,  that  contingent 
administrators,  and  assigns,  should  stand  and  be  possessed  ^p'^^en^ 
of  and  interested  in  the  said  sums  of  stock  so  transferred  *^*  Mmcjhare 

to  go  to  child 

into  their  names,  and  the  dividends  or  annual  produce  ^.,  if  a  good 
thereof  respectively,  upon  trust,  from  and  after  the  so-  mhatbn  under 
lemnisation  of  the  said  then  intended  marriage,  to  pay  the  ^^iJ^^^'^j^ 
dividends,  interest,  and  annual  produce  thereof  to  the  said  e^ent  on  which 

the  shifting 
limitation  is  to 
teke  effect  be  tome  act  to  be  done  by  A,  if  such  act  be  consistent  with  the  scope  of  the  power: 
11  if  the  limitation  over  be  to  take  effect  if  ^.  do  not,  npon  the  request  in  writing  of  the  appointor, 
nske  oTer  another  fond  deriTod  from  a  different  source  to  the  other  objects  of  the  power:  for  this 
ii  consistent  with  the  intention  of  the  power,  which  was,  that  the  donee  should,  according  to  his 
view  of  the  ezigeDcies  of  the  objects  of  the  power,  appoint  the  whole  fiind  to  all  of  them,  or  to  some 
only  in  exclusion  of  the  others. 

If  the  condition  be  in  form  that  A.  should  do  this  upon  the  request  not  only  of  the  appointor,  but 
of  hii  execnton  or  administrators,  it  will  be  construed  as  if  the  limitation  were  inserted  in  the  in- 
itna&nit  creating  the  power;  and  where  that  prorides  that  the  appoinment  must  be  made  so  as  to 
tske  effect  widiin  twenty-one  years  after  tiie  death  of  the  appointor,  the  condition  will  be  valid. 

A  bill,  in  such  a  case,  by  a  married  woman,  and  the  trustees  of  her  settlement,  claiming  to  be 
entitled  to  the  share  so  appointed  to  her,  freed  from  the  conditional  limitation,  or,  if  bound  to  elect, 
ft  an  inquifT  whether  it  would  be  most  beneficial  for  the  persons  entitled  uiider  the  settlement  to 
take  under  the  appointment  or  not,  is  not  an  election. 

z2 
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I8fi3.         Mary  Norman  during  her  life,  for  her  separate  use,  with- 
out power  of  anticipation,  as  therein  mentioned,  and,  from 
and  after  the  decease  of  the  said  Mary  Norman,  should 
stand  and  be  possessed  of  and  interested  in  the  said  sums 
pf  stock,  and  the  dividends  or  annual  produce  thereof  re- 
spectively, in  trust  for  all  and  every  or  such  one  or  more 
exclusively  of  the  other  or  others  of  the  child  orthildren  of 
the  said  Mary  Norman^  either  hj  the  said  James  Ormond 
Norman  or  any  other  person  or  persops  whom  she  might 
thereafter  happen  to  marry,  or  unto,  between,  or  among 
all  and  every  or  such  one  or  more,  exclusively  of  the 
other  or  others  of  the  issue  bom  in  the  lifetime  of  the  said 
Mary  Norman^  of  any  one  or  more  such  child  or  children, 
or  both,  unto,  between,  or  among  all  and  every,  or  such 
one  or  more,  exclusively  of  the  other  or  others  of  the  said 
child  or  children,  and  all  and  every,  or  such  one  or  more, 
exclusively  of  the  other  or  others,  of  their  or  any  of  their 
issue  born  as  aforesaid,  at  such  time  or  times  not  more  re- 
mote than  twenty-one  years  next  after  the  decease  of  the 
said  Mary  Norman,  and,  if  more  than  one,  in  such  shares 
and  proportions,  and  in  such  manner  and  form  as  the  said 
Mary  Norman,  notwithstanding  her  said  then  intended 
or  any  subsequent  marriage,  or  whether  covert  or  sole, 
should  by  any  deed  or  deeds,  instrument  or  instruments  in 
writing,  with  or  without  poufer  of  revocation  and  new  ap- 
pointment, to  be  sealed  and  delivered  by  her  in  the  pre- 
sence of  and  attested  by  two  or  more  credible  witnesses, 
or  by  her  last  will  and  testament,  or  by  any  codicil  or  co- 
dicils in  writing,  to  be  signed  and  published  by  her  in  the 
presence  of  and  attested  by  the  like  number  of  witnesses, 
dire(^  or  appoint,  and  in  defauU  of  such  direction  or  ap- 
pointment, upon  trust  for  the  child  or  children  of  the  said 
James  Ormond  Norman  and  Mary  his  wife,  in  manner 
therein  mentioned. 

James  Ormond  Norman  and  Mary  his  wife  had  nine 
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children,  and  no  more,  that  is  to  saj,  the  Plaintiff  Jfary 
Catherine  Stroudy  Tamar  Anna  Norman^  Harriet  Ann 
Norman^  and  Julia  Georgiana  Norman^  afterwards  Julia 
Geargiana  FueseU,  James  Ormond  Norman^  George  Be- 
ihune  Normany  Charles  Goodwin  Normcm,  John  Henry 
Norman,  and  WilRam  Frederick  Norman,  who  had  all  at- 
tained the  age  of  twenty-one  years. 

The  husband,  James  Ormond  Norman,  died  in  July, 
1837,  having  by  his  will  devised  and  bequeathed  all  his 
real  and  personal  estate  to  his  wife  and  another  trustee 
(who  died  before  him),  upon  trust  to  sell  and  convert  and 
te  stand  possessed  of  the  proceeds,  upon  trust  to  pay  his 
debts,  and  to  invest  the  residue,  and  pay  the  dividends  to 
his  wife  for  her  life,  and  after  her  death  to  hold  the  capital 
and  dividends  in  trust  for  all  the  testator's  children  at 
twenty-one  or  marriage;  and  he  appointed  his  wife  and 
the  other  trustee  executrix  and  executor  of  his  will  Mary 
Norman  proved  the  will,  and  entered  into  possession  of 
the  testator's  freehold,  copyhold,  and  leasehold  estates, 
and  continued  in  such  possession  until  her  decease. 

By  an  indenture,  dated  the  7th  of  June,  1844,  the 
Plaintiff  Mary  Catherine  Stroud  (by  her  then  name  and 
description  o{ Mary  Catherine  Norman,  spinster)  and  Ben- 
jamin Rolls  Stroud,  previously  to  the  marriage  then  in- 
tended and  shortly  afterwards  solemnised  between  them, 
assigned  the  one-ninth  share  of  the  said  Mary  Catherine 
Stroud  of  and  in  the  general  residuary  estate  and  effects, 
both  real  and  personal,  of  the  said  testator,  or  the  produce 
thereof,  by  the  said  testator's  will  devised  and  bequeathed 
to  or  in  trust  for  his  said  children  as  aforesaid,  and  also 
ber  share  of  the  ftmds  contained  in  the  settlement  of  1812, 
to  trustees,  upon  certain  trusts,  for  the  benefit  of  herself 
And  her  intended  husband  and  the  children  of  the  mar- 
^^%e,  with  an  ultimate  trust  for  the  said  M.  C  Stroud,  or 
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for  her  next  of  kin  under  the  statute,  if  her  hosband 
should  survive  her. 

By  a  deed  poll,  dated  the  18th  of  March,  1850,  under 
the  hand  and  seal  of  the  said  Mary  Norman^  and  duly 
executed  and  attested,  in  exercise  of  the  power  given  to 
Mary  Norman  by  the  said  indenture  of  settlement  of  the 
8th  of  April,  1812,  and  of  every  or  any  other  power  in 
anywise  enabling  her  in  that  behalf,  she  the  said  Mary 
NornMn  appointed,  that,  from  and  immediately  after  the 
decease  of  the  said  Mary  Norman^  a  sum,  (amounting  to 
rather  more  than  one-fourth  part  of  the  settled  fund)  should 
remain  and  be  in  trust  for  the  said  Julia  Oeorgiana  FuasdL, 
(then  J'ulia  Geargiana  Norman),  her  executors,  adminis- 
trators, and  assigns.  And  it  was  thereby  provided,  and  the 
said  Mary  Norman  did  thereby  further  direct  and  appoint, 
(amongst  other  things),  that  the  appointment  thereinbefore 
made  in  favour  of  Julia  Oeorgiana  Fvsa^  was  so  made 
upon  condition  and  to  the  intent,  that  the  said  Julia 
Oeorgiana  Fussell,  her  executors  or  administrators,  should, 
at  the  request  in  writing  of  the  said  Mai^  Norman,  her 
executors  or  administrators,  effectually  assign,  release,  or 
otherwise  assure  unto  the  sons  of  the  said  Mary  Norman, 
or  some  or  one  of  them,  or  to  their  executors  or  adminis- 
trators, for  their  or  his  absolute  benefit,  or  as  they  or  he 
should  in  that  behalf  direct,  all  and  every  the  parts  or 
shares  and  interests  of  the  said  Juiia  Oeorgiana  FueaM 
of  the  stocks,  funds,  securities,  estates,  and  effect^s,  held 
under  the  trusts  declared  thereof  respectively  in  and  by 
the  last  will  and  testament  of  the  said  James  Ormond 
Norman- 


By  another  deed  poll,  dated  the  16th  of  July,  1850,  un* 
der  the  hand  and  seal  of  the  said  Mary  Norman,  and  duly 
executed  and  attested,  after  reciting  the  said  indenture  of 
settlement  of  the  8th  of  April,  1812,  the  death  of  the  said 
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James  Ormond  Norman,  the  issue  of  the  said  marriage 
between  the  said  James  Ormotid  Norman  and  Mary  his 
wife,  the  actual  state  of  the  said  trust  moneys,  and  the  said 
deed  poll  of  the  18th  of  March,  1850;  and  further  reciting 
that  the  said  Mary  Norman  was  desirous  of  further  exer- 
cising, in  such  manner  and  form  as  .thereinafter  was  men- 
tioned, the  power  of  appointment  so  reserved  or  given  to 
her  by  the  said  indenture  of  settlement  as  aforesaid  in 
favour  of  her  three  daughters,  the  said  Mary  Catherine 
Stroudj  Tamar  Anna  Norman,  and  Harriet  Ann  Norman, 
all  of  whom  had  respectively  attained  the  age  of  twenty- 
one  years:  pursuant  to  and  by  force  and  virtue,  and  in 
farther  exercise  and  execution  of  the  power  or  authority 
80  reserved  or  given  to  the  said  Mary  Norman  by  the  said 
indenture  of  settlement  of  the  8th  of  April,  1812,  as  afore- 
said, and  of  every  or  any  other  power  or  authority  in  anywise 
enabling  her  in  that  behalf,  she  the  said  Mary  Norman 
thereby  appointed,  that,  from  and  immediately  after  the 
decease  of  the  said  Mary  Norman,  a  sum  (rather  less  than 
one-fourth  of  the.  settled  fund)  should  remain  and  be  in 
trust  for  the  Plaintiff  Mary  Catherine  Stroud,  her  execu- 
tors, administrators,  and  assigns;  and  that  another  sum 
(equal  to  that  given  to  Jviia  0.  FusseV)  should,  in  like 
manner,  be  in  trust  for  Tamar  Anna  Norman,  her  execu- 
tors, administrators,  and  assigns ;  and  a  like  sum  (being 
the  residue  of  the  said  trust  fund)  for  Harriet  Ann  Nor- 
man, her  executors,  administrators,  and  assigna    Provided 
always,  and  the  said  Mary  Norman  did  thereby  further 
direct  and  appoint,  that  the  several  appointments  therein- 
before respectively  made  in  favour  of  the  Plaintiff  Mary 
Catherine  Stroud,  and  the  said  Tamar  Anna  Norman,  and 
Harriet  Ann  Norman,  were  so  made  upon  condition  and 
to  the  intent  that  the  Plaintiff  Mary  Catherine  Stroud, 
and  the  said  Tamar  Anna  Norman,  and  Harriet  Ann 
barman,    respectively,   and  their  respective    executors, 
administrators,   and   assigns,  should,  at  the  request  in 
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1 
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writing  of  the  said  Mary  Nomian^  her  executors,  or  ad- 
ministrators, effectually  assign,  release,  or  otherwise  assure 
to  the  sons  of  the  said  Mary  Norman^  or  some  or  one  of 
them,  or  their  or  his  executors,  administrators,  or  assigns, 
StaietMnL  for  their  or  his  absolute  use  and  benefit,  or  as  they  or  he 
should  in  that  behalf  direct,  all  and  every  the  parts  or 
shares  and  interest  of  them,  the  Plaintiff  Mary  Ca&erine 
Stroud^  and  the  said  Tamar  Anna  Norman^  and  Har- 
riet Ann  Norman^  respectively,  of  and  in  the  moneys, 
stocks,  funds,  securities,  estates,  and  effects  held  under 
the  trusts  declared  thereof  in  and  by  the  said  will  of  the 
said  James  Ormond  Norman^  except  the  sum  of  1498£ 
lOa,  7(2.,  3Z.  per  Cent  Consolidated  fiank  Annuities,  part  of 
the  trust  property  under  the  same  will,  which  said  sum 
was  appointed  to  and  advanced  for  the  benefit  of  the 
Plaintiff  Mary  Catherine  Stroxtd,  on  the  occasion  of  her 
marriage  with  the  said  Benjamin  Rolls  Stroitd,  Provided 
also,  and  the  said  Mary  Norman  did  thereby  further 
direct  and  appoint,  that,  in  case  the  said  Mary  Cathe- 
rine Stroud^  and  the  said  Tamar  Anna  Norman  and  Har- 
riet Ann  Norman,  or  any  of  them,  or  their  or  her  execu- 
tors, administrators,  or  assigns,  should  refuse  or  neglect  to 
make  or  execute  any  such  release,  assignment,  or  assur- 
ance as  aforesaid,  then,  and  in  such  case,  the  several  sums 
of  stock  thereinbefore  appointed  in  favour  of  the  said 
Mary  Catherine  Stroud,  and  the  said  Tamar  Anna  Nor- 
man, and  Harriet  Ann  Norman  respectively,  or  their  re- 
spective executors,  administrators,  or  assigns,  refusing  or 
neglecting  as  aforesaid,  should  go  and  be  in  trust  for  all 
and  every  the  said  sons  of  the  said  Mary  Norman,  in  equal 
shares,  and  their  respective  executors,  administrators,  and 
assigns  absolutely.  And  the  same  deed  poll  contained  a 
power  for  the  said  Mary  Norman  to  revoke  or  alter  aU 
and  every  or  any  of  the  trusts  and  provisoes  thereinbefore 
declared,  and  to  declare  other  trusts  thereof  by  deed  or 
will. 
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The  said  Mary  Norman  died  in  July,  18i)l,  without 
haying  married  again,  or  made  any  other  appointment, 
and  without  having  made  any  such  request  as  was  con- 
templated by  the  proviso  in  the  deed  of  the  16th  of  July, 
1850. 
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In  August,  1852,  Tamar  Anna  Norman^  Harris  Ann 
Norman^  and  Julia  Oeorgiana  Fussell  and  her  husband, 
at  the  request  of  the  executors  otMary  Norman,  executed  ' 
a  release  to  the  effect  required  by  the  said  deed  poll. 

In  November,  1852,  the  trustees  transferred  the  stock, 
which  was  subject  to  the  trusts  of  the  settlement  of 
1812,  into  the  name  of  the  Accountant  General,  under 
the  Trustee  Relief  Act,  10  &  11  Vict  c.  96.  In  De- 
cember, 1852,  the  shares  of  the  daughters  who  had  re- 
leased were,  on  their  petition^  paid  out  to  them  or  their 
trustees,  and  the  share  of  Mary  Catherine  Stroud  was  car- 
ried over  to  an  account,  in  titled  "  The  account  of  the  per- 
son or  persons  entitled  to  the  funds  appointed  by  a  deed 
poll,  dated  the  10th  day  of  July,  1850,  in  trust  for  Mary 
Catherine  Stroud,  or  in  the  events  therein  mentioned  for 
the  sons  of  Mary  Norman,  widow,  deceased." 


In  February,  1853,  the  executors  oi  Mary  Norman,  by 
notice  in  writing,  requested  Mary  Catherine  Stroud  to  ex- 
ecute the  release  required  by  the  deed  poll  of  July,  1850. 

Mary  Catherine  Stroud  by  her  next  friend,  and  the 
trustees  of  her  marriage  settlement,  thereupon  filed  the 
bill  in  this  suit  against  her  brothers  and  other  persons 
as  Defendants,  praying  that  it  might  be  declared  that  she 
and  the  trustees  of  her  marriage  settlement  were  entitled 
to  her  appointed  share  of  the  trust  iund,  and  to  her  inter- 
est under  the  will  of  James  Ormond  Norman;  or,  if  she 
was  bound  to  elect  between  them,  then  for  an  inquiry 
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1863.        which  would  be  most  for  the  benefit  of  herself  and  the 
persons  claiming  under  her  marriage  settlement 


Mr.  Mmsley,  Q.  C,  and  Mr.  G.  W.  CoUina  for  the  Plain- 
tifis. — ^The  appointment  is  valid,  and  the  condition  or  pro- 
yiso  annexed  to  it  is  void.  The  result  of  the  decisions  on 
this  subject  is  thus  stated  in  2  Sugd.  Pow.  84,  ''Where 
conditions  are  annexed  .to  the  gift  not  authorised  bj  the 
power,  the  gift  is  good  and  the  condition  only  is  void,  so 
that  the  appointee  takes  the  fund  absolutely.''  That  pro- 
position is  fully  borne  out  by  the  authorities.  In  Alex- 
ander V.  Alexander  {a),  Sir  T.  Clarke,  M.  R.,  says,  "If  a 
man,  having  a  power  to  appoint  10002.  among  his  children, 
gives  the  whole  to  them,''  and  annexes  a  condition  that 
they  shall  release  a  debt  owing  to  them,  or  pay  money 
over,  the  appointment  ''would  be  absolute,  and  the  condi- 
tion only  void,  and  the  boundaries  between  the  excess 
and  the  proper  execution  are  precise  and  apparent-  The 
ground  and  principle  of  all  this  is,  that^  where  there  is  a 
complete  execution  of  a  power,  and  something  ex  abon- 
danti  added,  there  the  execution  shall  be  good,  and  the 
excess  void;"  and  it  was  so  held  in  Sadler  v.  PraU(b), 
where  a  lady,  having  an  exclusive  power  of  appointment 
over  a  fund,  in  favour  of  the  children  of  her  first  marriage, 
by  her  will  appointed  the  fund  among  the  children,  both 
of  her  first  and  second  marriages,  declaring,  that  if  any  of 
the  objects  of  the  power  objected,  that  child  should  take 
no  share,  and  if  all  objected,  then  she  bequeathed  the 
fund  to  the  youngest  child  of  her  former  marriage;  and 
the  Vice-chancellor  of  England  held,  that  the  appoint- 
ment was  good,  so  far  as  it  related  to  the  objects  of  the 
power  only,  and  that  they  would  take  the  rest  of  the  fund, 
which  was  badly  appointed,  under  the  limitation,  in  de- 


(a)  2  Yes.  sen,  640. 


(b)  6  Sim.  632. 
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fiinlt  of  appointment  So,  in  Palsgrave  y.  Atkinson  (a), 
where  valid  appointments  were  made  to  two  of  the  objects 
of  the  power,  with  conditions  annexed,  that  the  one  ap^ 
pointee  should  not  sell  or  dispose  of  the  property,  and 
that  the  other  should  make  a  strict  settlement  of  his  ap- 
pointed share ;  the  conditions  only  were  considered  void, 
and  the  appointments  sustained.  So,  where  the  appoint- 
ment was  to  a  stranger  for  life,  in  trust  for  the  objects  of 
the  power,  remainder  to  such  objects,  the  trusts  and  re- 
mainder over  were  held  to  be  good,  though  the  appoint- 
ment to  the  trustee  was  bad:  Crazier  v.  CrozierQi), 


1863. 


Argum/enlL 


The  Plaintiff  cannot  be  put  to  her  election.  In  TroU 
hpe  V.  Rouiledge(c),  where  successive  appointments  were 
made  of  aliquot  shares  of  two  funds,  one  of  which  had 
been  diminished  one-fourth  by  a  previous  appointment, 
and  was,  in  consequence,  more  than  exhausted  by  the  sub- 
sequent appointments,  the  latest  appointees  were  not  al- 
lowed to  put  the  earlier  to  their  election,  so  that  the  de- 
ficiency might  be  made  good  out  of  the  unappointed  part 
of  the  other  fund;  but  the  loss  fell  altogether  upon  the 
latest  appointees. 

[The  Vicb-Chancbllob. — ^The  Court  simply  considered 
that  each  appointment  carried  its  own  fund.] 

It  may  be  argued  that  the  condition  is  good,  because  it 
is  for  the  benefit  of  objects  of  the  power.  In  2  Sugd.  Pow. 
84,  it  is  stated,  that,  "  if  the  power  be  only  to  give  the  pro- 
perty unconditionally,  and  it  be  exceeded  by  directing 
the  portions  to  be  paid  at  the  age  of  twenty-one  or  day 
of  marriage,  the  appointment  will  be  reformed  so  as  to 
make  the  portions  vest  at  once." 

There  the  condition  would  be  for  the  benefit  of  objects 
of  the  power,  and  yet  it  could  not  be  annexed. 


(a)  1  Coll.  190. 

VOL.  I. 


(6)  S  Con.  &  Law.  294. 
A  A 


(0  1  Be  G.  &  S.  662. 
B.  K.  W. 
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Mr.  RoU,  Q.  C,  and  Mr.  T.  Stevens,  for  the  brothers.— 
The  appointment  is  either  entirely  good,  or  altogether  in- 
valid.  If  the  donee  of  an  ezclusiTe  or  general  power  to 
appoint  among  children,  in  such  '^ manner  and  form"  as 
he  thinks  fit,  appoint  substantially  the  whole  subject 
among  the  objects  of  the  power,  either  by  means  of  a  con- 
ditional limitation  or  in  any  other  way,  the  Court  will 
uphold  the  appointment  as  being  in  the  manner  and  form 
which  the  donee  had  a  discretion  to  choose.  [The  Vice- 
Chancellob. — The  difficulty  here  is,  that,  by  stipulating 
that  the  appointees  should  release  at  the  request  of  her- 
self or  her  executors,  the  donee  of  the  power  has  at- 
tempted to  delegate  it]  As  the  donee  herself  omitted  to 
make  the  request  which  it  was  her  duty  to  make,  that 
would  be  a  defectiye  execution  of  the  power  which  this 
Court  will  remedy  in  favour  of  children. 


In  all  the  cases  that  have  been  cited,  persons  not  ob- 
jects of  the  power  were  claiming  under  the  appointment. 
But  an  appointment  like  the  present,  with  a  condition  in 
favour  of  an  object  of  the  power,  was  held  good  in  Roberts 
V.  DixweU(a%  where  an  appointment  was  made  under  an 
exclusive  power  to  one  of  the  objects  of  the  power,  his  heirs 
and  assigns,  upon  condition  that  he  or  they  should  pay  to 
his  sister,  another  of  the  objects  of  the  power,  30001.  and 
502.  a  year  for  maintenance,  until  she  attained  twenty- 
one  or  married,  and  the  appointor  charged  the  estates 
which  were  subject  to  the  power  therewith;  but,  if  the  ap- 
pointee refused  to  pay  the  same,  he  appointed  the  said 
estates  to  the  sister,  and  declared  that  the  300021  was  in 
satisfaction  of  10002.  due  to  the  sister  from  the  appointor 
under  a  covenant  in  his  marriage  settlement.  The  Court 
sustained  the  appointment,  except  so  far  as  it  was  in- 
tended to  pay  this  debt  of  the  appointor. 


(a)  2  Sugd.  Pow.,  App,,  670. 
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Then^  if  not  entirely  good,  the  appointment  is  void  in 
toto.  The  proviso  cannot  be  struck  out,  so  as  to  leave  the 
appointment  unaffected,  for  the  appointment  is  not  to 
come  into  operation  until  the  request  is  made.  The  deed, 
until  request,  is  like  an  escrow.  The  donee  did  not  in- 
tend to  execute  the  power,  unless  it  could  be  done  in  this 
way.  Moreover,  the  condition  being  for  the  benefit  of 
other  objects  of  the  power,  the  Court  will  regard  the  in- 
tention not  to  exclude  any  from  taking  the  benefit  of  the 
appointment,  and  will  rather  consider  the  appointment  to 
be  wholly  void  than  support  it  partially,  to  the  exclusion 
of  some  of  the  children,  as  was  held  hx^Salmon  v.  Oibbs{a). 

But  the  other  children,  who  have  executed  releases, 
ought  to  be  represented  in  this  discussion;  for,  if  the  ap- 
pointment be  wholly  void,  they  are  interested  in  default 
of  appointment 

The  Yioe-Chancellob  acquiesced  in  this  view,  and  or^ 
dered  the  cause  to  stand  over,  that  the  other  children 
might  be  made  parties.  They  might  appear  by  counsel 
without  entering  an  appearance. 
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1854: 

The  bill  having  been  amended  by  adding  these  persons     jan.  2M, 
aspartiea 

Mr.  E.  F.  Smith  appeared  for  them. 

Kr.  Speed  for  other  Defendants. 

Mr.  Slmdey,  Q.  C,  in  reply. 

The  Vicb-Chancbllob  reserved  his  judgment. 

(a)  3  De  G.  &  S.  343. 
A  A  2 


i 
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Feb.  10th. 


Vicb-Chancellor  Sir  W.  Pagb  Wood: — 

The  question  raised  by  this  bill  is  with  reference  to  tlie 
validity  of  a  certain  appointment  made  by  Mrs.  Nomnan 
in  favour  of  her  daughters,  under  a  power  given  to  her  bjr 
her  marriage  settlement;  and  what  is  the  effect  to  be  given 
to  the  whole  appointment,  it  having  been  made  subject  to 
a  condition,  that  the  appointees  should  make  over  to  their 
brothers,  who  were  also  objects  of  the  power,  a  certain 
fund  to  which  the  daughters  were  entitled  under  the  will 
of  their  father,  and,  in  default  of  their  so  doing,  upon  the 
request  in  writing  of  the  appointor,  her  executors  or  ad- 
ministrators, then  t&e  appointed  fund  was  limited  to  their 
brothers  absolutely. 


I  must  first  consider  the  instrument  which  created  the 
power.  [His  Honour  stated  its  effect  shortly,  and  read 
the  power  of  appointment  which  is  set  out,  supra,  p.  314.] 
The  circumstances  which  afterwards  happened  were,  that 
there  were  several  children  of  the  marriage,  among  whom 
was  the  Plaintiff  JfaryCotAmn^,  the  wife  oi  Benjamin  RoUs 
Strovdy  and  several  sons  and  other  daughters.  Mrs.  Nor- 
mans husband  died  in  her  lifetime,  having  by  his  will  given 
all  his  residuary  property,  upon  certain  trusts>  for  the  bene- 
fit of  his  children.  Mrs.  Nomian  afterwards  executed  a  cer- 
tain deed  of  appointment,  dated  the  18th  of  March,  1850,  by 
which  she  appointed  a  portion  of  the  fund  to  one  of  her 
daughters,  naxaed'Julia  Oeorgiana,  now  the  wife  otMr.Fus- 
seU,  and  thereby  provided  and  appointed,  amongst  other 
things,  "  that  the  appointment  thereinbefore  made  in  fa- 
vour of  JviiaOeorgiana  Fuaaell  was  so  made  upon  condition 
and  to  the  intent,  that  the  said  Jvlia  Oeorgiana  Fussdl, 
her  executors  or  administrators,  should,  at  the  request  in 
writing  of  the  said  Mary  Nomian,  her  executors  or  ad- 
ministrators, effectuaUy  assign,  release,  or  otherwise  assure 
unto  the  sons  of  the  said  Mary  Norman^  or  some  or  one 
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of  them,  or  to  their  executors  or  administrators,  for  their 
or  his  absolute  benefit,  or  as  they  or  he  should  in  that  be- 
half direct,  all  and  every  the  parts  or  shares  and  interests 
of  the  said  Julia  Oeorgiana  Fusaell  of  the  stocks,  funds, 
securities,  estates,  and  effects,  held  under  the  trusts  de- 
clared thereof  respectively  in  and  by  the  last  will  and  tes- 
tament of  the  said  James  Ormond  Norman," 
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That  appointment  having  been  so  made,  Mrs.  Norman 
afterwards  executed  another  deed  poll,  dated  the  16th  of 
July,  1850,  upon  which  the  question  in  this  suit  arises.    By 
this  deed  it  is  recited  that  Mrs.  Norman  was  desirous  of 
further  exercising  her  power  of  appointment  in  favour  of 
her  three  daughters,  Mary  Catherine  Stroud,  Tamar  Anna 
Norman^  and  Harriet  Ann  Norman,  all  of  whom  she 
states  to  have  respectively  attained  the  age  of  twenty-one 
years;  and  she  then  directed,  that,  immediately  after  her 
decease,  a  certain  portion  of  the  fund  should  be  held  in 
trust  for  Mary  Catherine  Stroud,  her  executors,  adminis- 
trators, and  assigns;    and  she  made  two  other  appoint- 
ments in  favour  of  the  other  two  daughters  there  men- 
tioned; and  then  follows  a  proviso  very  much  in  the  form 
of  Uiat  in  the  previous  deed  of  appointment     [His  Honour 
read  the  two  provisoes,  stated  supra,  pp.  317,  318.]     The 
deed  contained  a  power  of  revocation,  which  was  never  ex- 
^sed.    Mrs.  Norman  died,  without  having  called  upon 
either  of  the  daughters  to  execute  a  release  according  to 
the  proviso;  but  her  executors,  about  a  year  after  her 
death,  on  the  12th  of  February,  1853,  did  make  a  request 
in  writing  to  Mrs.  Stroud,  that  she  would  make  such  a 
release  as  was  required  by  the  proviso  in  the  deed  of 
appointment.     It  appears  ftirther,   that  the  two  other 
daughters,  to  whom  appointments  were  made,  on  being 
requested,  acquiesced  in  the  arrangement,  and  released 
all  their  interest  under  the  will ;  and  the  money  subject 
to  the  appointment  having  been  paid  into  Court  under 
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the  Trustee  Relief  Act^  upon  a  petition  presented  in  ano- 
ther branch  of  the  Court,  those  two  daughters  were  allow- 
ed to  take  the  shares  appointed  to  them;  but  the  share  of 
Mr&  Stroud  was  carried  over,  she  not  having  had  notice 
of  that  petition,  to  "  the  account  of  .the  person  or  persons 
entitled  to  the  fund  appointed  hy  a  deed  poll,  dated  the 
10th  of  July,  1850,  in  trust  (or  Mary  OcUherine  Stroud,  or, 
in  the  events  therein  mentioned,  for  the  sons  oiMary 
Norman,  widow,  deceased." 


It  does  not  appear  to  tne,  independently  of  Mrs.  Stroud 
not  having  had  notice  of  that  petition,  that  either  the  fact 
that  such  an  order  was  made,  or  the  form  of  the  account^ 
precludes  the  question  being  now  raised,  whether  or  not, 
under  this  appointment,  Mrs.  Stroud^  or  the  trustee  of  her 
settlement,  which  includes  this  fund,  is  entitled  to  receive 
her  share,  free  from  the  condition,  or  that  the  limitation 
over  in  default  of  compliance  with  the  condition  in  favour 
of  the  sons  must  take  effect 

First,  there  can  be  no  question  that  under  a  power  of 
appointment  enabling  the  donee  to  distribute  the  fund, 
an  appointment  ought  not  to  be  made  widi  a  condition 
attached,  to  be  performed  by  the  party  to  whom  the  ap- 
pointment is  made. 


In  such  a  case  the  appointment  is  good,  and  the  condi* 
tion  void.  But  that  is  not  the  sole  principle  upon  which 
I  must  consider  this  case.  I  must  look  at  it  with  regard 
to  a  larger  principle,  namely,  whether,  when  an  absolute 
power  of  appointment  and  selection  in  favour  of  children 
is  given,  there  cannot  be  a  conditional  limitation  over 
of  one  share  in  favour  of  other  objects  of  the  power,  on  a 
certain  event  specified  in  the  appointment.  That  there  can 
be,  where  there  is  a  general  power  of  appointment  in  these 
large  terms,  a  limitation,  on  a  given  event,  to  one  child, 
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and  a  limitation  over  in  favour  of  another  child  in  case  that 
event  does  not  occur,  can  be  open  to  no  question.  If  it 
were  necessary  to  have  authority  on  that  point,  I  should 
refer  to  what  was  thrown  out  by  Lord  Hardwicke,  which 
is  quoted  in  2  Sugd.  Pow.  277,  7th  edit:  "In  Parsons  v. 
Parsons  (a)"  and  I  have  looked  at  that  case,  and  find  that 
it  is  correctly  stated,  *'  the  fund  was  settled  for  the  portions 
of  the  younger  children,  at  such  times,  and  in  such  pro* 
portions,  and  subject  to  such  provisions  and  conditions, 
and  in  such  manner  and  form,  as  the  parents  should  ap* 
pointy  and,  in  default  of  appointment,  to  them  equally. 
Lord  Hardwicke  observed,  that  the  appointment  might  be 
made  subject  to  such  provisions  and  conditions  as  they 
should  think  fit,  which,  though  equity  would  construe  to 
be  such  as  were  reasonable,  yet  if,  upon  marriage  of  one 
of  their  daughters,  they  had  appointed  a  particular  sum, 
with  conditions,  that,  if  such  daughter  left  no  issue,  it 
should  go  to  the  other  children,  it  must  have  waited  till 
it  was  known  whether  she  did  "or  did  nut  leave  issue." 
Lord  St.  Leonard's  observes  upon  that, — ''But  this  is  hardly 
a  good  example  of  a  condition,  for  this  was  a  limitation 
over  in  a  contingent  event,  which  would  have  been  au- 
thorised under  the  power  in  the  above  case,  if  the  words 
^ such  provisions  and  conditions'  had  not  been  inserted 
in  it." 

I  think,  therefore,  that  the  cases  distinguish  between  a 
limitation  over  on  a  given  event,  and  a  simple  condition 
attempted  to  be  attached  to  the  execution  of  a  power; 
and  that  it  is  too  clear  for  argument,  that  any  person 
haying  a  power  of  appointment  among  children,  and  of 
selecting  such  of  them  as  she  might  think  fit,  might  ap- 
point to  child  A,  on  a  certain  contingency,  and  if  that 
did  not  happen,  then  that  the  same  share  should  go  to 
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(a)  9  Mod.  464. 
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child  B.  It  is  somewhat  different  where  the  appointment 
is  to  take  effect  in  the  event  of  A,  doing  a  certain  act,  and 
if  that  be  not  done^  then  the  share  to  go  to  jB.  ;  but  still  I 
apprehend,  in  deciding  whether  or  not  the  power  is  dulj 
exercised  under  those  circumstances,  I  must  look  to  the 
event  on  which  the  limitation  over  is  made  to  depend; 
and  if  it  be  consistent  with  the  scope  and  object  of  the 
power,  and  not  a  fraud  upon  the  power,  then  I  am  of 
opinion  that  the  circumstance  of  the  contingency  being 
an  act  to  be  performed  by  the  appointee,  does  not  make 
it  different  firom  any  other  contingency,  such,  for  example, 
as  the  birth  of  other  children. 


I 


The  substance  of  this  case  is  a  limitation  to  Mary  Cathe- 
rine Stroud,  provided  she  makes  a  certain  payment  out 
of  certain  funds  to  her  brothers,  who  are  also  objects  of 
the  power;  and,  if  she  does  not,  then  there  is  a  limitation 
over  to  her  said  brothers.  There  is  nothing  in  that  which 
is  inconsistent  with  the  ^cope  of  the  power.  The  power 
gave  to  the  appointor  a  right  to  exclude  the  daughters,  if 
she  thought  fit.  She  did  not  do  so,  but  appointed  to  them, 
on  their  making  a  proper  provision  for  the  sons,  and,  if 
they  did  not,  then  she  appointed  to  the  sons.  If  it  had 
been  an  appointment  to  the  sons,  provided  they  had  not 
an  estate  left  to  them,  or  did  not  come  into  possession  of 
a  contingent  estate,  and,  in  the  contrary  event,  then  a 
limitation  over,  that  would  be  an  execution  of  the  power 
perfectly  consistent  with  the  trusts  and  duties  imposed  on 
the  donee  in  the  creation  of  the  power.  A  gift  to  one 
person  of  the  family  with  a  shifting  clause,  not  in  the 
event  of  an  estate  coming  to  him,  but  of  his  handing  oyer 
an  estate  in  his  possession  to  other  objects  of  the  power 
is  consistent  with  the  whole  intention,  which  is  the  dis- 
tribution of  the  fund  according  to  the  donee's  view  of  the 
exigencies  of  the  family,  she  having  a  right  to  exclude 
any  of  them  from  any  portion  of  the  benefit 
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With  respect  to  the  form  of  the  condition/ it  seems  open 
to  observation,  not  that  it  is  a  delegated  power,  because 
the  view  which  I  take  is  paramount  to  that  objection; 
but  the  appointment  being,  not  merely  if  the  daughters 
refuse  at  the  request  of  the  donee,  but  of  her  executor, 
the  fiind  might  be  distributed  before  anything  had  taken 
place  to  devest  the  effect  of  the  appointment;  therefore  it 
might  be  said  that  the  parties  had  become  entitled  to  the 
fund,  and  the  request  would  come  too  late;  and  that  the  re- 
quest, and  the  period  within  which  it  might  be  made,  were 
80  indefinite  that  the  Court  could  not  arrive  at  a  proper 
construction  how  the  fund  was  to  be  distributed  consis* 
tently  with  the  rule  of  law,  which  would  not  permit  an 
indefinite  extension  of  the  time  for  exercising  the  power 
given  by  the  settlement.    But  I  think  that  the  difficulty 
is  obviated  by  the  terms  of  the  power  itself,  which  provides, 
that  the  time  within  which  an  appointment  is  to  take  effect 
shall  be  '*  not  more  remote  than  twenty-one  years  next 
after  the  decease  of  the  saii  Mary  Norman;"  and  I  appre- 
hend, that  the  proper  construction  of  the  clause,  giving  to 
the  executor  the  right  of  determining  when  the  applica- 
tion was  to  be  made,  would  be  to  construe  it  as  if  con- 
tained in  the  instrument  creating  the  power,  and  it  would 
be  thus  limited  to  take  effect  within  a  period  of  twenty- 
one  years  after  the  death  of  the  donee;  and  then  the  con-* 
dition  becomes  a  limitation  of  the  fund  upon  a  request 
being  made  within  a  time  confined  to  the  legal  period. 


1664. 


Judffmenk 


With  respect  to  the  form  of  the  power,  I  perfectly  agree 
with  the  observation  of  the  Lord  Justice  Knight  Bruce  in 
TrcUope  v.  RotUiedge{a),  where  there  was  an  appointment 
abfioltttely  to  one  daughter,  in  the  first  instance,  and  the^ 
a  subsequent  agreement,  to  which  the  daughter,  being  a 
feme  covert,  was  no  party,  that  the  appointment  should 
l>e  to  her  for  life;  and  the  Vice-Chancellor  said,  "  In  con- 
struing a  deed,  the  mere  form,  in  a  case  like  this,  is  not 
(a)  1  De  G.  &  S.  662. 
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material.  The  order  and  arrangement,  also,  are  not  ma- 
terial. The  question  is,  what  is  the  intention  of  the 
whole  taken  together?  Mrs  TroUope  had  power  to  ap- 
point to  the  separate  use  of  the  daughter  without  the 
daughter's  consent.  It  has  never,  I  belieye,  been  decided, 
that  a  restraint  upon  alienation  of  income  hj  a  married 
woman  is  inconsistent  with  an  absolute  estate  in  the 
capital  for  her  separate  use.  And  I  suppose,  that  a  limita- 
tion or  an  estate  for  life  for  a  married  woman's  separate 
use  is  consistent  with  her  having  an  absolute  estate  in 
the  capital  not  for  her  separate  use.  The  intention  here 
is  plainly  expressed  hy  the  donee  of  the  power,  that  this 
lady  should  take  the  fiind  for  her  separate  use  during  her 
life." 


And  in  that  case  it  was  held,  there  having  been  an  ab- 
solute appointment  in  the  first  instance,  and  then  a  re- 
settlement to  which  the  appointee  could  not  be  taken  to 
have  assented,  that  the  appointment  was  absolute,  with  a 
subsequent  limitation  to  the  separate  use  of  the  married 
woman  for  her  life.  Here  there  is  an  absolute  appoint- 
ment to  one  daughter,  and,  in  the  event  of  her  not  doing 
a  certain  act,  then  over  to  another.  The  difference  be- 
tween a  mere  condition  to  devest  a  gift  and  a  limitation 
t>ver,  will  occur  to  every  one.  In  no  case  is  it  more  ap- 
parent than  in  a  limitation  of  property  to  il.  for  life,  with 
a  declaration^  that  in  the  event  of  his  bankruptcy  it 
should  cease,  or  that  he  should  have  no  power  of  assign- 
ing it,  as  in  the  case  of  Brandon  v.  Robinson  (a).  In  such 
a  case  the  condition  is  void,  and  the  disposition  of  the 
property  is  absolute.  But',  if  there  be  not  merely  a  con- 
dition but  a  limitation  over  on  the  given  event,  then  it 
takes  effect.  So,  here,  an  appointment  may  be  made  to 
one  object;  and,  on  a  certain  condition  not  being  complied 
with,  there  may  be  a  limitation  of  the  property  over;  and 


(a)  18  Vgs.  429. 
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there  is  no  authority  which  militates  with  this  view. 
Sadler  y.  Pratt  (a)  was  a  cftse  in  which  a  woman  had  chil- 
dren bj  two  different  husbands,  and  had  a  power  of  appoint- 
ment in  favour  of  one  only  of  those  classes,  and  she  made 
an  appointment  in  favour  of  all  of  the  children  of  both 
classes;  and,  in  order  to  establish  that  arrangement,  de- 
clared, that,  in  the  event  of  any  of  the  objects  of  the  power 
refusing  to  share  the  fund  with  the  other  children,  the 
child  80  refusing  should  not  have  any  part  of  the  trust 
property;  and,  if  all  refused,  she  gave  the  whole  to  the 
youngest  of  the  objects  of  the  power.  That  was  clearly  a 
device  to  give  part  of  the  fund  to  the  family  who  were  not 
objects  of  the  power;  and  Lord  8t  Leonardos  says,  that 
"  this  ingenious  device  was  considered  void''  (b).  But  that 
was  not  because  it  was  a  condition  that  could  not  hold, 
but  because  it  was  a  scheme  for  effecting  an  improper  ob- 
ject, namely,  transferring  the  fund  to  parties  who  were  not 
entitled  to  it  Here  the  scheme  is  to  provide  for  all  the 
family  who  are  objects  of  the  power;  and,  if  the  sons  take 
the  property  from  their  sisters,  they  are  to  have  nothing 
under  the  appointment;  but  if  not,  then  they  are  to  take 
by  appointment  the  whole  fimd.  That  is  a  perfectly  just 
scheme.  Mr&  Stroud  and  her  trustees  are  bound  to 
elect  whether  they  will  take  under  the  appointment  or 
not;  and  I  must  have  some  evidence  which  course  is 
more  for  the  benefit  of  the  persons  entitled  under  her  set- 
tlement 

Mr.  Stevens  suggested,  that,  by  filing  the  bill,  Mrs.  Stroud 
had  elected  to  take  the  benefits  given  by  her  father's  will, 
and  not  under  the  appointment. 

The  Yice-Chancellob  said,  that  the  bill  was  by  the 
trustees  of  her  settlement  seeking  the  direction  of  the 
Court,  and,  therefore,  could  not  be  an  election. 


16M. 
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(a)  5  Sim.  632. 


(ft)  2  Sugd.  Pow.,  7th  edit,  p.  86. 
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Minute  qf 
Decree, 


Declare,  that,  under  the  appointment  made  by  the  deed- 
poll  of  the  16th  of  July,  1850;  the  Plaintiff  Mary  CcUhe- 
vine  Stroud  became  entitled  to  the  several  sums  thereby 
appointed  to  her,  subject  to  the  appointment  and  limita- 
tion over  of  the  said  sums  to  the  Defendants  (the  bro- 
thers), in  the  event  of  the  said  Plaintiff  or  her  assigns  not 
releasing,  upon  the  request,  in  writing,  of  the  said  Mary 
Norman,  her  executors  or  administrators,  all  the  share  of 
the  Plaintiff  in  the  property  held  under  the  trusts  of  the 
will  of  her  father  James  Ormond  Norman;  and  dedar^ 
that,  a  request  having  been  made  by  the  executors  of  the 
said  Mary  Norman,  by  notice  in  writing,  dated  the  12th 
of  February,  1853,  that  such  release  should  be  made,  the 
Plaintiff  Mary  Catherine  Stroud  and  the  Plaintiff  if  armor- 
duke  Hornidge,  as  her  trustee  under  the  settlement  made 
on  the  marriage  of  the  said  Mary  Catherine  Stroud,  dated 
the  7th  of  June,  1844,  are  bound  to  elect,  whether  they 
will  accept  the  appointment  made  by  the  said  Mary  Nor- 
man; and  if  they  should  elect  to  do  so,  then  that  a  pro- 
per release  ought  to  be  executed  of  all  the  share  and  in- 
terest of  the  Plaintiff  Mary  Catherine  Stroud  in  the  pro- 
perty held  under  the  trusts  of  the  said  will  of  her  late 
father,  except  the  said  sum  of  14982. 10^.  7(i  Consols,  part 
of  the  said  trust  property. 


Inquiry,  at  Chambers,  whether  it  would  be  for  the  be- 
nefit of  all  parties  interested  under  the  said  settlement,  to 
take  under  the  said  appointment;  and,  if  so,  then  decree 
that  they  execute  a'  release  to  the  Defendants  (the  bro- 
thers), of  &c.  Tax  costs,  and  pay  them  out  of  the  fund 
taken  by  the  Plaintiff  under  such  election. 
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SHARSHAW  V.  GIBBS.  Feb  nth  d: 

14^A. 
»Y  an  indenture  of  settlement,  dated  the  Slst  of  Ma^,  Tenant  for  ufe 
1844,  between  William  Sharshaw  of  the  first  part,  Mary  "j^^^^w^ 
Esther  Cuwber,  afterwards  his  wife,  of  the  second  part,  ^^»--/2*p<m« 
and  Thomas  Sharshaw,  father  of  the  said  WHiiam  Shar-  mttUdPnpertg. 
shaw,  of  the  third  part,  certain  hereditaments  therein  de-  a  tenant  for 
scribed,  subject  to  a  mortgage  to  WiUiam  BoUon,  and  also  i^j^t*^^^*" 
a  bond  for  790i.,  with  interest  at  51.  per  cent,  were  granted  mortgage  it  not 

,    ,  liable,  as  be* 

bj  the  said  Thomas  Sharshaw  to  the  said  WiUiam  Shar^  tween  himself 
Aaw  and  Mary  Es&er,  afterwards  his  wife,  "upon  the  dermanwre^" 
following  terms  and  conditions,  namely,  that  the  whole  of  J«««>ner  in 

°  >  ^  7  fee,  to  pay  out 

the  said  property  should  be  enjoyed  by  the  said  WiUiam  of  the  rents  and 
Shar^Mw  and  Mary  Esther,  afterwards  his  wife,  during  ^te  urean 
their  joint  natural  lives,  and  in  case  of  the  decease  of  the  ^^^^age, 
said  WiUiam  Sharshaw  before  the  said  Mary  Esther  Shar-  y*»»«^  accrued 

due  durmg  the 

Aaw,  then  that  she  should  enjoy  the  said  property  dur-  life  of  a  preced- 
ing the  term  of  her  natural  life,  or  until  the  time  that  she  ^  ^di^ 
might  marry;  well  understood,  that,  at  her  death  or  mar-  i^i^«°;tJ  ^* 

"  ^  '  '  sucn  airean  are 

Tying,  the  said  enjoyment  should  cease,  and  the  said  pro-  primarily  a 

,  ,  charge  upon  the 

perty  should  then  belong  to  the  child  or  children ''  of  the  inheritance. 
marriage  then  intended;  and  in  the  event  of  the  death  of  on  ATdJto^^ 
the  said  WiUiam  Sharshaw  before  his  said  intended  wife,  ^^o^  Pmr^ 
it  was  thereby  agreed  that  three  trustees  should  be  ap-  Ves,  106). 
pointed  to  take  care  of  the  property,  for  the   child  or     A  second  te- 

\.,.  r     r       J  nant  for  life 

children  of  the  marriage.  cannot  charge 

upon  the  inhe- 
ritance money 
expended  by  him  in  repairs,  which  ought  to  hare  been  performed  by  the  first  tenant  for  life,  unless 
^  expense  was  occasioned  by  wilful  waste  done  by  him. 

By  a  marriage  settlement,  the  fether  of  the  intended  husband  agreed  to  settle  a  money  bond  and 
certain  real  estates  on  the  intended  husband  and  wife,  during  their  joint  lives;  and,  after  the  death 
of  the  husband,  if  the  wife  should  surrire,  on  her  for  life,  and,  after  her  decease  or  second  marriage, 
vpon  the  children;  and  it  was  agreed,  that,  if  the  husband  should  die  before  his  wife,  three  trustees 
should  be  appointed  to  take  care  of  the  property  for  the  child  or  children  of  the  marriage.  The  mar- 
'jBge  was  solemnised,  and  there  was  issue  of  it.  The  husband's  father  died,  learing  his  son,  the 
hniband,  his  sole  executor,  who  thereupon  took  possession  of  the  bond,  and  deposited  it  with  his 
P^eri,  who  had  no  notice  of  the  settlement,  to  secure  a  loan  from  them.  The  husband  then  died 
pttoWent,  learing  his  wife  Burriring.  In  a  suit  conoeminff  the  trust  property,  trustees  thereof  hav- 
^bsen  appointed  bv  the  Court:— ^eU,  that  they  might  redeem  the  bond  by  raising  money  for 
^^  pQipote  out  of  other  parts  of  the  property  included  in  the  settlement. 
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The  marriage  was  celebrated,  and  there  was  issae  of  it 
one  child.  The  bond  remained  in  the  possession  of  the 
said  Thomas  Sharshatv  until  his  death  on  the  22nd  of  De- 
cember, 1847,  when  it  was  taken  possession  of  by  the  said 
WiUiam  Sharshaw  as  his  sole  executor.  WiUiam  Shar- 
shaw  deposited  the  bond  with  the  Warwick  and  L^viing- 
ton  Bank,  as  a  security  for  money  which  he  borrowed  from 
them;  and  the  bank  had  no  notice  that  the  bond  was  sub- 
ject to  any  trusts.  The  said  William  Sharshaw  died  in- 
solvent on  the  17th  of  March,  1850^  leaving  his  wife  and 
child  surriving. 


Three  persons  were  appointed  trustees  of  the  settlement 
by  the  decree  of  the  Court  in  this  suit,  dated  the  25th  of 
November,  1852.  On  the  14th  of  June,  1850,  a  sum  of 
106{.  was  due  to  the  bank  in  respect  of  their  loan ;  and  it  ^ 
was  discharged  by  Mary  Esther  Sharshaw  out  of  her  life 
income.  At  the  death  of  WiUiam  Sharshaw^  there  was 
due  to  the  said  WiUiam  BoUon  for  arrears  of  interest  on 
his  mortgage,  a  sum  of  3432.,  which  the  trustees  paid  off 
out  of  the  moneys  which  they  received  in  respect  of  the 
bond.  The  trustees  also  expended  1601  in  repairs  of  the 
houses  and  buildings  on  the  estate  comprised  in  the  set- 
tlement, which  ought  to  have  been  done  in  the  lifetime  of 
WiUiam  Sharshaw. 

The  trustees  now  presented  their  petition,  praying, 
amongst  other  things,  that  they  might  be  at  liberty  to 
raise  by  sale  or  mortgage  of  the  said  settled  hereditaments, 
or  a  competent  part  thereof,  the  said  three  sums  of  money 
so  expended. 


Argummt         Mr.  Spcncer  FoUetty  Q.  C,  and  Mr.  Kinghke,  for  the  pe- 
tition. 

Mr.  A.  J.  Lewis,  for  the  respondents,  as  to  the  arrears 
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cf  interest  on  the  mortgage,  cited  Tracy  ▼•  Lady  Here* 
^ord(a)  and  Lard  Penrkyn  v.  Hughes  (b),  where  Lord  Al- 
ifardey,  M.  R,  says,  "  Tra4>y  v.  Lady  Hereford  (a)  was  quoted^ 
and  I  wished  to  look  into  that  case  on  this  point;  and  I  am 
clearlj  of  opinion,  that,  upon  the  doctrine  there  laid  down, 
first  by  Lord  Kenyan  then  sitting  here,  and  afterwards 
upon  an  appeal  by  Lord  Thurlaw^  however  hard  it  may  be, 
which  it  was  in  that  case,  for  Lady  Hereford  lost  all  her 
life  interest^  it  is  perfectly  established  that  the  rents  and 
profits,  during  the  estate  for  life,  must  be  applied  to  the 
reduction  of  any  interest  accrued  prior  as  well  as  subse- 
quent to  the  commencement  of  that  estate* The 

ground  is,  that  the  estate  in  the  hands  of  the  tenant  for  life 
is  liable  to  incumbrances,  is,  in  the  first  place,  amenable, 
and  maybe  made  so  by  an  application  by  the  reversioners, 
to  all  the  interest  accrued  upon  incumbrances  prior  to  that 
estate  for  life    It  is  very  hard  I  admit.    He  may  lose  all 

his  interest If  the  tenant  for  life  sits  by  and  sees 

interest  accruing^  ^t  is  his  own  fault.'' 
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ArguminL 


Mr.  Spencer  FoUett,  Q.C.,  in  reply,  mentioned  the  case  of 
Canlfidd  v.  Jfagrwire(c),  where  Sir  E.B.Sugden,  Lord  Chan- 
cellor of /re2an(2,  says,  in  reference  to  the  dicta  in  Lord 
Penrkyn  v  .Hughes  (5),  "  Lord  Alvanley  seems  to  have  con- 
sidered it  as  established  by  Tracy  v.  Lady  Hereford,  that 
the  rents  during  the  estate  for  life  must  be  applied  to  the 
reduction  of  any  interest  accrued  prior  as  well  as  subse- 
quent to  the  commencement  of  that  estate.    It  does  not 
appear  to  me  that  the  case  established  so  wide  a  rule;  nor 
was  it  necessary  to  lay  down  such  a  rule  in  order  to  de- 
cide the  case  of  Lord  Penrhyn  v.  Hughes  (b),    I  am  not  pre- 
pared to  fix  the  defaults  of  every  previous  tenant  for  life 
on  the  last  taker  for  life.    It  is  as  incumbent  on  the  re- 
versioner in  fee  to  look  after  the  tenant  for  life  in  posses- 


(a)  2  R  C.  C.  128. 


(6)  6  Ves.  106.  (c)  2  J.  &  L.  160. 
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sion,  as  it  is  on  a  tenant  for  life  in  remainder 

Upon  the  authorities  now  before  me,  I  slY>uld  be  inclined 
to  come  to  the  conclusion,  that  every  tenant  for  life  is  lia- 
ble only  for  his  own  time;  but  that,  to  liquidate  the  ar- 
rears during  his  own  time,  he  must  furnish  the  rentSp  if 
necessary,  during  the  whole  of  his  life." — He  cited  also^  as 
to  the  repairs,  Harris  v.  Payner  (a). 

The  Vice-chancellor  reserved  his  judgment. 


Feb.  14<A.     Vice-Chancellob  Sib  W.  Page  Wood: — 

Judgmtnt  The  question  in  this  case  is  with  reference  to  three  sums 
of  money  which  the  trustees  of  a  certain  settlemeiit,  made 
on  the  marriage  of  Mr.  and  Mrs.  Sharshaw,  required  to 
raise,  together  with  other  moneys,  which  it  is  not  disput- 
ed should  be  raised,  out  of  the  trust  property.  The  three 
sums  in  question  are  a  sum  of  J06Z.,  which  is  wanted  for 
the  purpose  of  redeeming  a  bond  from  certain  bankers, 
with  whom  it  was  deposited  by  the  executor  of  the  obligee 
as  a  security  for  a  loan  made  to  him  by  the  bank;  a  sum 
of  343/.,  which  is  required  to  pay  off  arrears  of  interest 
which  have  accrued  due  upon  a  mortgage,  and  which 
ought  to  have  been  paid  by  the  former  tenant  for  life  of 
the  mortgaged  estate;  and  the  remaining  sum  is  a  sum  of 
1601,  which  has  been  required  for  repairs  which  ought  to 
have  been  executed  by  the  former  tenant  for  life,  and 
which  are  said  to  have  been  necessary  before  the  premises 
could  be  re-let 

With  respect  to  the  bond,  I  think  that  the  sum  requir- 
ed to  redeem  it  must  necessarily  be  raised  and  paid;  for, 
the  bond  being  in  the  hands  of  the  executor  of  the  obligee, 
he  deposited  it  with  the  bank,  and  there  was  nothing  to 


(a)  1  Drew.  174. 
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give  them  notice  that  he  was  wron^  in  so  doing.    It  might 
be  requisite  for  him  to  raise  money  for  the  immediate 
exigencies  of  the  estate    I  think  the  trustees  could  not 
get  the  bond  back  without  satisfying  that  lien  so  imposed 
upon  it;  and,  it  being  admitted  that  the  executor  of  the 
oUigee,  the  person  primarily  liable  to  pay  it,  has  died,  leav- 
ing no  assets,  I  think  that  the  redemption-money  must  be 
a  ehai^  npon  the  trust  property  in  this  case    With  re- 
gard to  the  repairs,  I  think  that  I  cannot  allow  them  to 
be  a  charge  on  this  property.     No  doubt,  if  the  sum  had 
been  very  large,  or  a  case  of  wilful  waste  by  the  former 
tenant  for  life  had  been  made  out,  that  might  have  been 
a  reason  for  having  the  money  which  would  be  necessary 
for  the  purpose  of  putting  the  property  into  a  proper  state 
of  repair  raised  out  of  the  estate,  because  the  tenant  for 
life  would  have  taken  away  part  of  the  bulk  of  the  estate 
The  amount  required  is  160L    The  present  tenant  for  life 
wished  to  have  the  property  re-let,  and  has  allowed  that 
sum  to  be  taken  out  of  the  rents,  with  the  understanding 
that  it  was  to  be  recouped.    I  think  that  the  sum  is  not 
of  a  sufficient  amount  to  call  for  a  special  inquiiy;  and 
the  repairs  themselves  are  not  likely  to  be  of  that  nature 
which  would  justify  the  expense  of  such  an  inquiry,  with 
the  view  of  making  them  a  charge  upon  the  inheritance. 
I  cannot  say  that  the  present  tenant  for  life  was  bound  to 
make  these  repairs;  but^  having  made  them,  I  think  the 
expenses  of  making  them  cannot  now  be  charged  upon 
the  inheritance. 


1864. 


Judgment 


The  remaining  point  is,  as  to  the  arrears  of  interest 
open  the  mortgage  debt  I  have  taken  some  pains  to  in- 
form myself  upon  this  question,  because  Mr.  Lewis  men- 
tioned two  cases,  which  raised  a  doubt,  whether  or  not  a 
tenant  for  life  of  a  reversion  can  hold  his  life  estate  when 
it  falls  into  possession,  without  discharging  the  arrears  of 
interest  which  accrued  due  during  the  life  of  the  preced- 
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ing  tenant  for  Ufe;  or  whether  he  can  insist  upon  these 
being  a  charge  upon  the  estate  as  between  hinoi  and  the 
persons  entitled  to  the  fee  simple,  subject  to  his  life  es- 
tate. The  first  of  these  cases,  Trojcy  y.  Lady  Hereford  (a), 
did  not  appear  to  bear  out  the  argument;  but  Lord  Thwt- 
low  there  made  some  observations  which  tend  to  shew, 
that  there  was  formerly  some  notion  of  ascertaining  the 
claims  as  between  the  tenant  for  life  and  the  reyersioner^ 
and  adjusting  the  proper  proportion  to  be  borne  by  each. 
He  says  there  is  no  recent  instance  of  valuing  the  life  in- 
terest and  the  reversion,  in  order  to  see  to  what  amount 
each  should  be  charged  in  such  a  case 


The  next  case  cited  was  that  of  Lord  Penrhyn  v. 
Hughes  (6),  the  facts  of  which  were  extremely  simple 
There,  the  mortgagee  had  bought  the  estate  of  the  tenvit 
for  life  in  possession,  and  then  sought  to  charge  the  in- 
terest, which  had  accrued  due  during  the  time  which  had 
elapsed  before  he  bought  this  estate,  upon  the  rever- 
sion.   There  were  two  answers  to  this:  one,  that  he  came 
in  under  a  person  whose  duty  it  was  to  keep  down  that 
interest,  and  against  whom  a  bill  could  have  been  filed  by 
the  reversioner  to  compel  him  to  keep  it  down ;  and  the 
mortgagee  claiming  under  him  could  not  be  in  a  better 
position,  and  could  not  charge  upon  the  reversion  the  in- 
terest which  the  tenant  for  life  could  not  have  so  chaiged. 
Another  answer,  which  is  applicable  also  to  the  case  which 
was  argued  on  Saturday  last  before  the  full  Court  of  ap- 
peal (c),  might  have  been,  that  the  mortgagee  was  tryiag 
to  turn  interest  into  principal,  which  the  Court  never 
allowa     He  was  doing  that  under  a  claim  of  having 
purchased  the  life  estate;  and  if  the  mortgagee,  in  this 
case,  had  bought  the  life  estate  in  remainder,  as  in  tJie 


(a)  2  B.  a  C.  128. 

\h)  6  Yes.  99. 

(c)  WhUbrwd  v.  Smith,  Jan. 
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case  before  the  foil  Court  of  aj^peal^  the  charge  for  the  in-  imml 
terest  would  fall  upon  him.  The  mortgagee  had  originally 
a  right  to  claim  the  interest  as  he  pleased  against  the 
eorpus  of  the  estate^  or  out  of  the  rents  and  profits;  but, 
if  he  has  lain  hy  and  allowed  the  interest  to  accumulatei 
and  he  then  purchases  the  life  estate  in  possession,  he  is 
not  to  be  allowed  to  say  that  he  will  stand  upon  that  estate 
and  will  charge  the  arrears  of  interest  as  principal,  and  so 
tnni  it  into  compound  interest  He  cannot  do  that,  for 
two  reasons:  He  is  still  a  m<Hrtgagee,  though  he  has  pur- 
chased the  life  estate,  and,  therefore,  he  cannot  turn  in- 
terest into  principal ;  and  secondly,  he  cannot  make  this 
dahn,  because  he  has  chosen  to  lie  by  in  his  own  favour, 
and  is  attempting  to  throw  the  interest,  which  he  himself 
bas  allowed  to  remain  unpaid,  upon  the  whole  estate. 

In  this,  case,  Mrs.  Sharshaw  is  in  neither  of  these  posi- 
tions. However,  in  Lard  Penrhyn  y.  Hughe9{a\  Lord 
Ahanley  considers  it  to  have  been  established  by  Tracy  v. 
Lady  Hereford  (J))y  (and,  I  suppose,  from  the  note  which 
it  appears  was  furnished  to  him  by  Mr.  Midiards,  for  it 
certainly  does  not  so  appear  in  the  report  of  that  case 
in  Brawn,)  that  a  tenant  for  life  in  remainder  must 
bear  all  arrears  of  interest  \rhich  accrued  during  the 
life  of  the  preceding  tenant  for  life.  I  ventured  to  say, 
that  I  could  not  understand  any  possible  principle  on 
which  that  could  be  arranged.  It  seems  like  making  A. 
pay  the  debt  of  B.;  and  I  used,  unconsciously,  words  simi- 
lar to  lliose  used  hy  Lord  Bt  Leo/ncurd'e  in  the  case  of  (7aii2- 
fiiM  V.  Maguireie).  It  was  the  duty  of  the  reversioner,  as 
much  as  of  the  tenant  for  life  in  remainder,  to  see  that  the 
tenant  for  life  paid  the  interest;  he  coidd  take  steps  to  re- 
deem, if  ha  chose ;  and  I  cannot  see  any  principle  on  which 
the  second  tenant  for  life  is  to  be  charged  with  a  debt 
which  was  not  his,  any  more  than,  if  the  estate  were  in 

(a)  6  Ves.  99.  (6)  2  Bro.  C.  C.  128.  (c)  2  J.  &  L.  160. 

bb2 


340 


CASES  IN  CHANGEBT. 


moieties,  the  owner  of  one  half  should  be  liable  to  pay  the 
debt  of  the  owner  of  the  other. 

In  the  case  of  Caulfidd  v.  Magu%re(a)f  Lord  8t  Leo- 
nard's observed,  that  he  thought  Lord  Ahanley  had  ex- 
tracted from  Tracy  y.  Lady  Hereford  (b)y  a  rule  which 
is  not  to  be  found  in  that  authority,  and  that  he  shoidd 
not  follow  that  rule.  I  therefore  think  that  I  am  not  fet- 
tered by  any  authority;  though  the  case  before  the  full 
Court  of  appeal  went  somewhat  beyond  Lord  Penrhyn  y. 
Hugheeii^. 

But  here  the  question  is  between  the  second  tenant  for 
life  and  the  reversioner,  whether  the  interest  which  the 
mortgagee  might  have  obtained  during  the  life  of  the 
former  tenant  for  life,  is  to  be  charged  on  the  life  estate 
in  remainder,  or  on  the  inheritance;  and  I  am  of  opinion 
that  there  is  no  duty  to  pay  this  interest  imposed  upon 
the  second  tenant  for  life,  as  between  her  and  those  who 
are  entitled  to  the  interest  in  fee  simple  subject  to  her 
life  estate. 


MinvU  of 
Order. 


The  Court  being  of  opinion  that  the  corpus  of  the 
settled  estates,  subject  to  the  mortgage,  was  properly 
charged  with  the  sum  of  34321,  being  the  interest  which 
accrued  due  in  the  lifetime  of  the  late  tenant  for  life 
WxUiam  Sharshaw;  and  it  being  admitted  that  he  died 
insolvent;  and  the  said  sum  having  been  paid  by  the  trus- 
tees out  of  the  proceeds  of  the  bond,  being  other  part  of 
the  settled  property,  and  the  Court  being  of  opinion  that 
they  should  be  allowed  the  same  in  account. — Order  to 
raise  the  required  sums,  except  the  1602L  for  repairs^  and 
the  proper  costs,  including  the  costs  of  this  application. 


(a)2J.&L.ieO.         (5)SB.C.ai28.        (0)6y6s.9a 
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FORBES  V.  PORBEa  iS'  ffi 

Nathaniel  FORBES,  afterwards  General  Forbes,  ^kFeb.dtk, 
was  bom  in  ScoUand  of  Scotch  parents,  his  father  being  ^"^^^ 
possessed  of  an  estate  in  that  countiy,  called  Auchemach,  ^  Arm^-^ 
on  which,  however,  there  was  then  no  house.  two  Buidmtett. 

In  December,  1 786,  being  at  that  time  a  lieutenant  on  ba^T^rTdo^ 
half-pay  in  the  102nd  Foot,  a  disbanded  regiment,   he  oi*.  •*!««* 
contracted  a  marriage  with  a  Scotch  lady;  and  that  mar-  to  the  niceei- 
liage  having  been  secret^  and  its  validity  being  question-  aouii  es^JT^ 
cd,  the  ceremony  was  again  solemnised  formally  between    .  ][f8i*™**«. 
them  on  the  15th  of  July,  1787.    By  a  settlement  in  by  birth  the 
the  Scotch  form,  made  previously  to  the  second  ceremony  fi2b«.  ^    ^ 
of  marriage,  and  dated  on  the  14th  of  July,  1787,  the    Anm&ntoui- 
father  of  the  lady  settled  certain  property  upon  the  said  domidi  hj  hit 
If aihanid  Forbes;  and  the  said  Nathaniel  Forbes  bound  ^^~^  ^    . 
himself,  on  succeeding  to  the  said  estate  of  AiAchemathy  cO  cannot  be 
to  settle  half  of  it  upon  his  wife  for  life,  after  his  death,  ^t  by  intoi- 
if  she  should  survive  him    There  was  issue  of  this  mar-  butSfaighi 
riage  one  son  only,  named  Charles,  who  was  born  in  jtineretbthe 

^  intended  domi- 

1/87.    Shortly  aft;er  the  formal  celebration  of  the  mar-  di^Usioffi. 
riage,  Nathaniel  Forbes  obtained  an  appointment  in  the  ^^^ 

But  the 
•tPDn^eit  intention  of  abandonmg  a  domid],  and  actoal  abandonment  of  retidenoe,  will  not  deprire  a 
man  of  that  domicil,  nnleaa  he  has  acquired  another. 

An  engagement  to  lerre,  and  actoal  aerrice  in  the  Indian  anny,  under  a  commission  from  the 
Ead  India  Company,  when  the  duties  of  such  an  appointment  necessarily  require  residence  in  In- 
dia tor  tm.  indefinite  period,  confers  upon  the  officer  an  Anglo-Indian  domicil;  for  the  Uw,  in  such  a 
case,  piesomes  an  intention  consistent  with  his  duty,  and  holds  his  residence  to  be  animo  et  fiicto  in 
India.  And  this,  eren  if  he  haye  property  in  the  country  which  was  his  domicil  of  origin. 

An  Anfflo-Indian  is  not,  for  all  purposes,  an  Englitk  domiciL 

A  doimiciled  Soaldmian^  having  ancestral  property  but  no  house  in  his  natire  countiy,  by  accepting 
a  commission,  and  senring  in  the  Indian  army,  abandoned  his  domicil  of  origin,  and  acquired  an 
AmiiU>'India»  domiciL  He  afterwards  attained  the  rank  of  General  in  the  Indian  army,  and  was 
made  colonel  of  a  regiment,  and  then  left  India  with  the  intention  of  not  returning  thither,  but  came 
to  Grtai  BrUam^  where  he  hred  part  of  the  year  in  a  house  which  he  had  built  on  his  estate  in 
Seoilandj  and  part  in  a  hired  house  in  London,  under  circumstances,  which,  if  he  had  been  a  single 
man,  would  have  given  him  again  a  Seotek  domicil;  but  his  wife  and  establishment  of  servants  re- 
dded constantly  at  the  house  in  London : — Hdd,  that  this  &ct  counterbalanced  tfie  effect  of  the 
6ther  circumstances,  and  proved  that  his  intention  was  permanently  to  reside  in  Eingiand;  and  that, 
therefinv,  he  moat  be  conflderad  to  have  abandoned  his  acquired  domicil  in  India^  and  acquired,  by 
choice,  a  new  one  in  England. 
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serrice  of  the  Ea^  India  Company;  and  in  December, 
1787,  being  still  under  age,  he  sailed  for  India,  leaving 
his  wife  with  her  parents  in  ScoUand,  where  she  resided 
until  1796,  when  she  joined  him  in  India;  and  they  re- 
mained there  together  until  1808,  when  he  obtained  a  fur- 
lough, and  they  returned  to  Scotland. 

In  May,  1794,  the  father  of  Naiho/nid  Forbes  died,  and 
he,  having  before  that  time  attained  the  age  of  twenty-one, 
thereupon  became  entitled  in  possession  to  the  estate  at 
Auchemachj  subject  to  the  said  settlement.  During  his 
residence  in  India,  he  maintained  a  correspondence  re- 
specting this  estate  with  persons  in  Scotland;  and  upon 
his  return  to  Scotland,  in  ]  808,  he  built  a  house  there,  and 
furnished  it,  and  made  some  improvements  in  the  grounds; 
and  he  resided  in  lodgings  in  the  neighbourhood  of 
Auchemach,  or  nt2a  London,  until  1812,  when  he  and  his 
wife  again  sailed  to  India^  where  they  remained  until 
1818,  when  his  wife  returned  alone  to  England.  In  1822, 
Nathaniel  Forbes,  who  had  then  attained  the  rank  of 
General,  and  was  colonel  of  a  regiment,  also  left  India, 
intending  not  to  return  thither,  and  came  to  England, 
and  took,  by  the  week,  a  furnished  house  in  Sloane-slreet, 
Chelsea,  where  he  lived,  until  June,  1823,  with  his  wife 
and  son,^  and  an  establishment  of  servants  whom  he  had 
hired.  In  June,  1823,  he  went  with  his  wife  and  son  to 
Auchemach.  At  the  same  time,  he  took,  on  a  lease, 
which  he  renewed  in  May,  1860,  a  house  in  Sloane-street, 
and,  until  1 841,  he  spent  his  summers  at  AfAchemadi^  and 
his  winters,  from  December  to  April,  in  Sloane-street;  but 
from  1841,  until  his  death  in  August,  1851,  he  resided  al- 
together in  Sloane-street,  and  there  he  died. 

On  the  9th  of  February,  1825,  the  said  Charles  Forbes, 
the  only  son  o{  Nathaniel  Forbes,  died  in  England  unmar- 
ried. In  1835,  Nathaniel  Forbes  purchased  another  house 
and  estate  in  ScoiUmd,  called Di^nnoftor,  for  80,000L. 
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In  1812,  before  his  reborn  to  India,  Nathmiel  JPorte       ism. 
took  steps,  with  the  concimence  of  his  wife  and  soiii  to 
Te¥^e  his  marriage  settlement^  sajring,  that  he  wished  bj 
will  to  make  a  suitable  provision  for  his  wife,  and  do  awaj 
with  "the  trifling  settlement "  made  on  their  marriage. 

In  the  coarse  of  his  voyage  from  IndiOy  in  1822,  (General 
Forbes  fonned  an  intimacy  with  a  woman,  who  was  one 
of  the  passengers,  which  he  afterwards  continued.  By 
this  woman  he  had  three  illegitimate  children. 

After  the  death  of  his  only  lawfol  son  the  said  Oharht 
FofieSy  the  (General  attempted  to  revive  his  marriage  set- 
tiement)  and,  with  that  view,  had  it  registered  at  Aberdeen, 
for  the  purpose,  as  was  aUeged,  of  defeating  his  wife's 
claims  upon  his  property  under  the  Scotch  law,  if  she 
should  survive  him.  After  haring  done  this.  General 
Forbes  executed  certain  deeds  of  entail  according  to  the 
Scotch  law,  by  which  he  settled  the  estates  of  Audiemach 
and  DunnotUir  on  his  ill^timate  children  and  their  issue 
in  strict  settlement. 

By  his  will,  made  at  Aberdemi  in  the  Scotch  form,  and 
dated  on.  the  8th  of  January,  1840,  General  Fotiea  gave 
to  his  trustees  and  executors  all  his  estate,  real  and  per^ 
Bonal,  in  trust  to  pay  his  debts,  funeral  expenses,  and 
legacies,  and  to  make  such  addition  to  the  provisions  al- 
ready made  for  his  wife  as  would  ''  enable  her  to  enjoy  a 
life-rent  annuity  in  the  whole  of  1  OOLf  and  he  gave  her 
a  life  interest  also  in  the  lease  of  his  house  in  London, 
And  in  the  plate  and  furniture  there  at  his  death,  on  con- 
dition that  she  shoidd  release  all  clauns  under  their  con- 
tract of  marriage  or  otherwise;  and  the  said  testator  di- 
rected, that,  after  accomplishing  all  the  other  purposes  of 
the  trusts  thereby  declared,  the  said  trustees  should  lay 
OHt  and  invest  the  whole  accumulations  of  rents  and  in- 


SUUemetU* 


S44  CASES  IN  CHANCEBT. 

terests  of  his  hereditable  estates  and  debts,  together  with 
the  whole  produce  of  his  personal  means  and  estate,  and 
the  interest  accruing  on  the  accumulations,  in  the  purchase 
of  land  and  heritages  situated  as  near  and  convenient 
as  thej  could  be  reasonably  had  to  his  said  estates  of 
Audiemach  and  Da/nnottar,  and  should  settle  and  secure 
the  land  and  heritages  so  to  be  purchased  by  a  deed  or 
deeds  of  strict  entail  upon  the  series  of  heirs  thereinafter 
mentioned,  and  under  the  same  conditions,  provisions, 
limitations,  restrictions,  clauses  prohibitoiy,  irritant,  and 
resolutive,  and  other  clauses,  as  were  contained  in  the  said 
entails  of  the  estates  otAuchemcuA  and  Duwnattar;  with 
the  addition  thereto,  that,  in  the  deed  or  deeds  of  entail  so 
to  be  executed  by  his  said  trustees,  they  should  introduce 
a  clause  obliging  the  heirs  of  entail  to  occupy  the  mansion- 
house,  garden,  and  offices  at  Auchemach  (upon  which  he 
had  laid  out  a  large  sum  of  money)  for  at  least  some  part 
of  every  year  after  their  succession,  unless  in  the  army  or 
navy  on  actual  service,  or  otherwise  employed  in  the  ser- 
vice of  their  country;  and  to  uphold  and  keep  the  sam^ 
and  also  the  mausoleum  or  buiying-place  which  he  meant 
to  make  out  at  Auchemach  (if  the  same  should  be  made 
out),  always  in  good  order  and  repair,  and  also  preserve 
entire  the  whole  growing  wood  about  the  mansion-houses 
and  policies  of  Atichemach  and  DufmoUar^  and  not  allow 
the  same  to  be  cut  down  or  damaged,  so  as  to  injure  or 
affect  the  ornamental  appearance  or  amenity  of  the  man- 
sion-houses or  policies  of  either  of  those  estates. 

The  testator  made  two  codicils  to  this  will  when  in 
Sloane-street,  which  were  dated  respectively  in  July,  1846, 
and  September,  1847. 

The  bill  in  this  suit  was  filed  by  the  widow  of  General 
Forbes  against  his  executors,  insisting  that  the  marriage 
settlement  was  revoked,  and  claiming  to  be  entitled  by 
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the  law  of  SooQfond  to  a  moiety  of  the  residue  of  the 

personal  estate  of  her  late  husband,  after  payment  of  his 

debts.    A  cross  bill  was  also  filed  by  one  of  the  testator's 

illegitimate  children  to  establish  the  will  and  for  adminis- 

tiatioii: 

The  question  to  which  the  argument  was  mainly  ad- 
dressed was,  what  was  the  domicil  of  General  Forbes  at 
the  time  of  his  death? 

The  minor  circumstances  relied  upon  in  the  arguments 
on  either  side  are  fully  stated  in  the  judgment. 


1864. 


Sir  7.  TherigeTf  Hr.  Anderson,  Q.C.,  and  Mr.  A.  J.  Lewis, 
forthePIamtifi: 

ScoSandf  the  place  of  his  birth,  was  the  original  domicil 
of  General  Forbes.  By  entering  the  service  of  the  East 
India  Gompcmy  he  did  not  lose  that  domicil  and  acquire 
a  new  one.  It  is  true,  that  there  are  cases  in  which  it  has 
been  held  that  a  Scotckmcm,  by  entering  into  the  East  In- 
dian service,  has  lost  his  original  domicil  and  acquired  a 
new  one;  but  in  none  of  those  cases  had  the  party  property 
in  ScoOandy  as  General  Forbes  had  here :  Mwrsk  v.  Hutchin- 
son(a\  SomerviUe  v.  SomervUle  (6),  Brown  v.  8miih(c).  It 
was  a  rule  of  the  civil  law,  firom  which  our  law  on  this  sub- 
ject is  derived,  "HUes  ibi  domicilium  habere  videtur  ubi  me- 
let,  si  nihil  in  patri&  possideat :"  Dig.  lib.  50,  tit  1 ,  sect.  23 ; 
PhilL  Law  of  Domicil,  p.  76.  **  In  many  cases  actual  resi- 
dence is  not  indispensable  to  retain  a  domicil  after  it  is 
once  acquired;  but  it  is  retained  animo  solo,  by  the  mere 
intention  not  to  change  it  or  to  adopt  another:''  Story's 
Conflict  of  Laws,  p.  47,  pL  44.  But  if  General  Forbes  did 
lose  his  domicil  of  origin,  and  acquire  an  Anglo-Indian 
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1854.  domicil,  he  aftenrards,  on  his  return  fiom  India  in  1822; 
abandoned  his  acquired  domicil  and  revived  his  origiDal 
one;  for  he  returned  in  1822  with  the  intention  a£  remain- 
ing permanently  in  Scotland;  and  the  various  eircom- 
''^^™***^**'  stances  of  this  case  (see  the  judgment,  infra^  p.  360)  shew 
that  his  domicil  of  origin  was  revived:  Story's  Conflict  of 
Laws,  p.  52,  pL  47. 

There  can  be  only  one  place  of  domicil  to  regulate  suc- 
cession: Bempde  v.  Johnstone  (a),  Lashley  v.  Hoff  (J),  Bob. 
on  Law  of  Succession,  p.  126 ;  and  see  judgment  in  App. 
436,  where  Lord  Mdon  says,  "  With  reference  to  the  ques- 
tion whether  Scotland  was  or  not  the  residence  of  Mr. 
Hoff  at  the  time  of  Mrs.  Ho^a  death  .  .  .  This  gentleman 
had  originally  come  from  Scotland  to  make  his  fortune  in 
England;  he  seems  to  have  been  a  very  sensible  and  a 
very  industrious  man;  he  had  succeeded  in  trade  to  a 
great  extent;  but  throughout  his  whole  life  he  seems  to 
have  been  influenced  by  a  determination  to  spend  as  mudi 
of  his  life,  and  particularly  the  latter  days  of  that  life^  aa 
he  could  in  his  native  country.    He  meant  to  take  there 
his  summa  rerum — ^he  meant  that  his  establishment  should 
be  there,  and  he  was  acting  upon  that  intention  when  he 
went  there  ...  I  see  no  reason  to  doubt  that  he  was  do* 
miciled  in  Scotland  at  the  death  of  his  wife.'' 

Sir  R.  BetheU,  Solicitor-General,  Mr.  RoU,  Q.  C,  and  Mr. 
BeaieSf  for  the  Defendant& — ^The  simple  question  of  fact 
is,  what  was  the  permanent  habitation  of  General  For^ 
in  this  case?  The  acceptance  of  a  commission  in  the  In- 
dian service  would,  of  itself,  at  once  give  a  Scotdinum  an 
English  domiclL  That  would  not  be  the  effect  of  a  com- 
mission in  the  English  army,  though  the  holder  of  it  were 
ordered  to  serve  in  England^  or  abroad.    The  passage  cited 

(o)  3  V6B.  198.  (b)  6  Bro.  P.  C.  677. 
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from  (he  Digest^  the^ore^  does  not  apply.    It  referred  to        igf^ 
the  pecoliar  effect  Of  entering  the  RonUm  army  upon 
those  who  obtained  enrohnmt  in  it;  but  the  aanetion  of 
the  Most  India  Oompany  is  required  for  a  man's  residence 
in  that  country;  and  going  to  India  in  the  service  of  the 
oompany,  differs  from  going  there  in  the  service  of  the 
Crown,  in  it6  effect  in  changing  a  man's  domicil.    This 
zesnlts  from  the  species  of  contract,  vrhich»  in  such  cases^ 
is  entered  into  with  the  Had  India  Company ;  and  there* 
fore  it  does  not  matter  that  a  man,  entering  into  this  con- 
tract^ should  have  property  in  his  own  country.    His  do- 
micil is  nevertheless  dianged.    In  MarA  ▼,  HvJkhin- 
9on  (a).  Lord  Eldon  said,  that  Lord  Thwrlow^  in  Brwce  v. 
BneeQi)^  adopted  the  distinction  with  respect  to  9,  Scotch- 
man^  '*  that^  if  he  had  gond  out  in  a  king's  regiment  and 
died  in  the  king's  service,  his  domicil  would  not  have  been 
changed;  but  that,  having  died  in  the  service  of  the  com- 
pany, it  was  changed"    In  Bruce  v.  Brwe  (6),  Lord  if  on- 
hoddo  ''  finds  that,  as  Major  Bruce  was  in  the  service  of 
the  East  India  Company,  and  not  in  a  regiment  in  the 
British  establishment^  which  might  have  been  in  India  only 
OGcasionally ;  and  as  he  was  not  upon  his  way  to  Scotland^ 
nor  had  declared  any  fixed  and  settled  intention  to  return 
thither  at  any  particular  timci  India  must  be  considered 
as  the  place  of  his  domicil"  And  that  decision  was  affirmed 
by  the  House  of  Lords.  Munroe  ▼.  Douglas  (c),  Craigie  v. 
Lewin  (cQ.    Therefore,  General  Forbes  changed  his  domi- 
cil firom  Scotch  to  Indian,  and  therefore  to  SngUahy  because 
the  East  Indies  are  in  the  province  of  Canterbury :  Munroe 
?.  Douglaa  (e).   He  never  lost  the  domicil  so  acquired,  be- 
cause^ after  his  return  in  1822,  he  remained  in  the  service, 
and  received  the  pay  of  the  company  until  his  death: 
Mmroe  v.  Douglas(fi\  Bempde  v.  Johnstone(f).  After  his 

(a)  2  B.  &  P.  226.  (d)  3  Curt  435. 

(b)  2  B.  &  P.  220,  n.  (c)  6  Madd.  406. 

(c)  5  Madd.  379.  ( /)  3  Vea.  198. 
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1864.        rettim  he  did  not  do  any  act  or  manifest  any  intension  to 
regain  a  8<x>tch  domiciL    Prim4  facie  the  place  of  a  man's 
death  is  his  domicile  for  the  purposes  of  testamentary  suc- 
cession: Outer  Y.  (yDanid(a).    GFeneral  FoH)e8  lived  in 
ArffumeiU.     England  after  his  return,  making  only  summer  excursions 
to  his  Highland  residence,  which  was  not  a  fit  house  for 
him  to  live  at  altogether.    In  England  he  buried  the  re- 
miuns  of  his  only  lawful  child;  and  in  England  his  wife 
and  family  of  servants  constantly  resided.   Now  the  word 
domicilium  is  defined  in  the  Facciolati  Lexicon  to  mean 
'<  sedes  domestica,  habitatio  certa  et  diutuma''    The  dm- 
vation  of  the  word  is  firom  **  domus''  and  *'  colo;''  and  the 
only  word  which  we  have  that  expresses  its  meaning  is 
^'  home.''  But  no  place  can  be  called  a  man's  home  where 
his  wife  is  not,  and  where  he  has  no  establishment  of  ser- 
vants, nor  the  usual  comforts  and  conveniences  which  be- 
long to  a  place  of  permanent  abode.    In  Pothier's  Intro- 
duction CF^n^rale  aux  Coutumes,  c.  1,  s.  7,  cited  6  Madd. 
392,  he  says,  **  II  pardit  quelques  fois  incertain  oii  est  le 
domicile  d'une  personne;  ce  qui  arrive,  lorsqu'elle  a  un 
manage  dans  deux  lieux  differents,  oil  elle  va  passer  alter- 
nativement  diff^rentes  parties  de  Tannic    .  .  .    Lorsque 
cet  homme  n'a  aucune  b^n^ce  ni  charge  on  emploi  qui 
I'attache  iL  I'un  de  ces  deux  lieux,  on  doit,  pour  fixer  son 
domicile  avoir  recours  iL  d'autres  circonstances  et  decider, 
1^  pour  le  lieu  oil  il  laisse  sa  femme  et  sa  famille  lorsqull 
va  dans  I'autre;  2?  pour  celui  oH  il  fait  le  plus  long  sS- 
jour;  3^  pour  celui  oil  il  se  dit  demeurant  dans  les  actes; 
on  pour  celui  oil  il  est  impost  aux  charges  publiques."   In 
a  passage  of  the  Code,  lib.  10,  tit  39,  s.  7,  Dig.  lib.  50,  tit. 
1 6,  &  203,  it  is  said,  "  Incolas  .  .  .  domicilium  facit.    Et 
in  eodem  loco  singulos  habere  domicilium  non  ambigitur, 
ubi  quis  larem,  rerumque  ac  fortunarum  suarum  summam 
constituit,  unde  rursus  non  sit  discessurus,  si  nihil  avocet: 

(a)  Phill.  115. 
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unde  com  profectus  est,  peregrinari  yidetiir:  quod  si  re- 
diity  peregrinari  jam  destitit''    These  definitions  exactly 
tally  with  the  nature  of  the  General's  residence  in  Sloane- 
MirteL    Then,  the  purchase  of  a  house  and  estate  at  Dun- 
noitar  cannot  affect  the  question.    That  was  merely  an 
inTestment  of  money.    '^  If  a  man  places  his  wife  and 
fiunily  and  household  goods  (under  which  class  heir* 
looms,  pictures,  and  muniments  might  reasonably  be 
indaded)  in  a  particular  place,  the  presumption  of  the 
abandonment  of  a  former  domicil  and  of  the  acquisition 
of  a  new  one  is  very  strong:''    PhilL  118,  citing  from 
Grotiu%  "  Accedit  altera  conjectura  ex  invectione  fami-r 
lis  et  bonorum,"  &c.  The  Phcdn%x(fl)',  Story's  Conflict 
of  Laws,  p.  50.    As  to  the  circumstance  of  paying  taxes 
in  Scotland,  which  has  been  relied  on  in  De  Bonnewd  ▼. 
De  Bonneval  (b),  it  was  doubted  whether  that  would  in 
any  way  constitute  a  domicil.    That,  being  a  duty  imposed 
upon  him  by  law,  cannot  be  any  indicium  of  an  intention 
to  fix  the  domiciL — ^They  relied  also  upon  the  other  cir- 
cumstances which  are  detailed  in  the  judgment  (infra, 
p^  362). 


1864. 


ArffumaU. 


Sir  F.  Thesiger,  in  reply. — General  Forbes  did  not  change 
bis  domicil  of  origin  by  entering  the  service  of  the  Suet 
India  Company.  In  Bruce  v.  Bruoe{c)y  Munroe  v.  Doug- 
las (cQ,  and  Graigie  v.  Lewin  («),  the  parties  did  not  possess 
property  in  their  own  country;  but  their  only  tie  was,  that 
it  was  the  place  of  their  birth.  But  if  General  Forbes  did 
abandon  his  original  domicil,  he  afterwards  re-acquired 
it>  imd  it  was  not  necessary  that  he  should  quit  the  Indian 
service  to  enable  him  to  do  so.  There  must  be  actual  ser^ 
Tice,  as  well  as  intention  to  serve,  either  to  effect  such  a 
change,  or  the  continuation  of  a  domicil  so  changed.    A 


(a)  3  Bob.  189. 

(&)  1  Cart.866;  Flim.130, 138. 

(0  8B.&  P.  889;    7  Bro.  P. 


G.556. 
(cO  6  Madd.  406. 
(0)3  Cart.  436. 
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1S54.       liability  to  serve  is  not  enooj^    In  Oraigie  ▼.  Leioin{f£^ 
the  party  was  in  actual  service,  and  only  came  over  to 
this  country  on  furlough ;  but,  in  this  case,  General  Fofhe^ 
in  1822,  came  back  with  a  fixed  intention  of  remaining; 
ArymnffiA     ^^^  there  was  nothing  in  the  nature  of  his  connexion  with 
the  Indian  army  from  that  time  to  prevent  his  obtaining 
a  new  domioiL   An  Anglo-Indian  domicil  is  not  in  all  re- 
spects similar  to  an  English  domicil;  for  instance,  legacies 
by  a  man  so  domiciled  are  not  liable  to  legacy  duty: 
Ihmison  V.  The  AdvocaU-O0neral(b) ;  and  therefore,  Gene- 
ral Forbei  might  acquire  an  SngUeh  domicil  after  hb  In- 
dian domicil,  supposing  him  to  have  at  one  time  acquired 
that;  but  the  domicil  of  origin  is  more  easily  revested 
than  a  new  one  acquired:    La  Virginie(c)f  Munroe  v. 
Douglas  (d).    If  General  Forbes  had  proposed  to  return  to 
Scotland  animo  manendi,  and  died  in  itinere,  that  would 
have  been  enough  to  have  restored  him  to  his  original  do- 
micil.   In  PhilL  Law  of  Dom.  146,  it  is  said, ''  In  questions 
on  this  subject,  the  chief  point  to  be  considered  is  the 
animus  manendi""   In  that  work,  eleven  criteria  of  domicil 
are  collected,  p.  100.     It  is  not  enough  to  take  two  or 
three  of  these,  and  say,  that  in  a  case  in  which  they  do 
not  exist  the  domicil  is  disproved.    The  question  most 
be,  whether  the  criteria  that  do  exist  are  not  sufficient  to 
fix  the  place  of  domicil   For  example,  one  criterion  is  the 
residence  in  a  particular  place  of  the  wife  and  family  of 
the  person;  but  a  domicil,  established  from  other  facts,  ib 
not  disproved  by  the  fact  that  the  wife  and  family  do  not 
reside  there.  It  might  be,  that  the  husband  and  wife  agreed 
to  live  apart,  pr,  tiiat  General  Forbes  did  not  wish  his  wife 
to  go  with  him  to  Scotland,  for  some  reason.    It  could  not 
be  any  recollection  of  the  son's  death  that  prevented  her 
going,  for  he  died  in  London;  it  might  be,  that  Mrsi  Fofbes 


(a)  3  Curt.  436.  (c)  6  Bob.  Ad.  Rep.  90. 

(6)  10  C.  &  F.  1.  (d)  6  Madd.  405. 
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did  not  like  ScotiancL  Another  criterion  selected  is,  where 
the  rites  of  hospitality  were  performed  bj  General  Forbes^ 
and  that  he  had  an  establishment  in  England  which  he 
did  not  take  to  ScoUand.    In  SomerviUe  v.  SomervUle  (a), 
Lord  Alvafdey  said,  that  it  did  not  affect  the  question,  that 
a  man  spent  more  money  at  one  place  than  another.   The 
character  of  the  house  and  premises  at  Auchemach  is  re- 
lied on.     [Vicb-Chakoellor. — There  is  no  evidence  that 
the  wife  thought  it  an  unfit  abode.     I  need  not  trouble 
you  as  to  that.]    He  did  not  go  to  Dunnottar,  because  he 
had  no  attachment  to  that  as  his  patrimonial  inheritance. 
Certidn  expressions  of  dislike  to  Atichemach  have  been 
relied  on;  but  these  were  anterior  to  the  making  of  the 
will,  by  which  he  desired  his  heirs  to  reside  at  AiuJiernach. 
[Vice-Chancbiloil — They  were  words  said  in  anger,  and 
were  inconsistent  with  his  living  himself  half  the  year  at 
Auchemach.l    And  also  with  the  direction  in  his  will  to  his 
trustees  to  purchase  other  lands  as  near  to  Auchemach  as 
possible.   General  Forbes  did  not  deliberately  choose  to  re- 
side in  England;  he  was  obliged  by  ill  health:  Johnstone 
V.  Beattie  Q>).   The  place  of  a  man's  death  is  only  presumed 
to  be  his  domicil,  prim&  facie,  until  something  is  shewn  to 
repel  that  presumption.     [Vicb-Chancblloe — If  a  man 
have  two  places  of  abode,  may  not  the  election  to  make 
one  his  domicil  be  implied,  from  the  fact  of  his  living 
there,  because  it  did  not  suit  his  state  of  health  to  reside 
at  the  other?]  Here,  General  Forbes  never  abandoned  the 
intention  of  returning  to  Scotland  until  he  became  physi- 
cally incapable  of  doing  so.    All  his  public  duties  were  in 
ScoUandy  where  he  was  a  commissioner  of  taxes  and  jus- 
tice of  the  peace.    He  kept  his  important  documents  at 
AuAemachy  had  an  establishment  there,  and  continually 
resorted  thither  until  prevented  by  ill  health ;  and  it  was 
there  that  he  desired  to  be  buried. 


1854. 


Argument, 


(a)  6  Vea,  789. 


(b)  10  C.  &  P.  42. 
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Viob-Chahobixob  Sib  W.  Paqb  Wood: — 

The  question  to  be  first  determined  in  this  cause  is  that 
of  the  domicil  of  the  late  General  Forbes  at  the  time  of  his 
decease,  the  case  of  the  Plaintiff  requiring  as  its  founda- 
tion that  the  succession  to  his  personal  estate  shall  be  re- 
gulated hj  the  law  o{  SaoUand,  or,  in  other  words,  the  es- 
tablishment of  a  ScottiA  domiciL  Those  who  have  been 
called  upon  to  e2cpress  a  judicial  opinion  upon  questions 
of  domicil  have,  in  numerous  instances,  commenced  by 
acknowledging  the  assistance  they  have  derived  irom  the 
research  and  arguments  of  counsel,  and  it  is  assuredly  my 
duty  to  make  the  same  acknowledgment  in  the  present 
instance.  I  may  also  adopt  the  words  of  Lord  Loughba- 
roughs  in  Bempde  y.  Johnstone  (a),  ^'  that  if  I  do  not  go  into 
the  detail  of  the  argument,  it  is  not  fix>m  any  disrespect  to 
it,  but  that  all  questions  of  succession  are  in  their  nature 
questions  of  positive  law;"  and  I^am  of  opinion,  that  in 
this  case,  as  in  the  case  then  before  him,  the  way  to  a  con- 
clusion, if  not  absolutely  cleared,  has  been  sufficiently  in- 
dicated by  authority. 


No  attempt  has  been  made,  at  least  in  our  law,  to  define 
domiciL  Definition,  founded  on  etymology,  is  never  satis- 
factory, etymology  being  often  in  itself  unsettled.  That 
definition,  which  has  been  suggested  in  the  present  in- 
stance, '^  domum  colo,"  is  scarcely  to  be  accepted;  and  it 
is  remarkable,  that,  in  an  early  Roman  writer,  the  word 
is  used  in  direct  opposition  to  its  present  legal  significa- 
tion; for  in  the  Miles  Gloriosus  of  Plautus  ((),  the  female 
slave  who  wishes  to  pass  for  a  stranger  at  Ephewa^  says, 

**  Ostimn(e)  hoc  mihi 
^'  Domicilium  est    Atheois  donwa  ac  henu." 


(a)  3  Yes.  200. 
(6)  Act  2,  Scene  5. 


(c)  "  Hosticom,'*  in  some  Edi- 
tions. 
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I  believe  that  any  apparent  definition,  such  as  a  man's 
''settled  habitation/'  or  the  like,  will  always  tenninate  in 
the  ambiguity  of  the  word  "  settled/'  or  its  equivalents,  de- 
pending for  their  interpretation  on  the  intention  of  the 
party,  which  must  he  collected  from  various  indicia^  in- 
capable of  precise  definition. 

Certain  general  propositions  have,  however,  been  estab- 
lished or  recognised  by  decision ;  and,  as  is  observed  by 
Lord  Ccttenkam  in  Munro  v.  Mtmro  (a),  it  is  of  the  ut- 
most importance  not  to  depart  from  any  principles  which 
have  been  established  relative  to  such  questions,  particu-^ 
]arly  if  such  principles  be  adopted  not  only  by  the  law  of 
Sngla^id,  but  generally  by  the  laws  of  other  countries. 

I  consider  the  following  propositions  to  be  thus  set- 
tled:— 

1.  That  a  man  cannot,  at  least  with  reference  to  the  law 
of  succession  to  personal  estate,  have  two  domicils  (this  is 
treated  as  settled  by  Lord  AUnufdey^  in  SomerviUe  v.  Somer- 
«flfe(6)0 

2.  That  every  person  bom  in  wedlock  acquires  by  birth 
the  domicil  of  the  father;  and  thus,  except  in  the  case  of 
a  Nomadic  horde,  of  which,  perhaps,  the  gypsies  are  the 
only  instance  in  Europe,  "quorum  plaustra  vagos  rite 
tndiant  domes,"  every  one  must  have  a  domicil  of  origin; 
and  it  is  therefore  evidently  more  logical  to  commence 
an  investigation  of  the  question  of  a  man's  domicil  from 
a  certain  origin,  namely,  his  domicil  at  birth,  than  from 
an  accidental  circumstance,  such  as  his  place  of  residence 
at  his  death. 

3.  That  the  domicil  of  an  infant  cannot  be  changed  by 
his  own  act 

4.  That  a  new  domicil  cannot  be  acquired  except  by 
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Judgment* 


(a)  7  C.  &  F.  876. 


(6)  4  Ves.  749. 
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1854.  intention  and  act,  ^'animo  et  facto;"  and,  apparently,  if 
a  man  be  in  itinere,  it  is  a  sufficient  act  for  tkis  pur- 
pose.— (See  Sir  John  Leaok'a  judgment  in  Munroe  t. 
Douglas  (a).) 

6.  As  a  coroUaiy,  perhaps,  to  the  last  proposition,  the 
strongest  intention  of  abandoning  a  domicil  and  actual 
abandonment  of  residence,  will  not  displace  the  domicil 
unless  another  be  acquired. 

In  SomervUle  v.  Somertritte  (b),  Munroe  v.  Douglas  {c), 
and  Munro  v.  Uunro{(i)y  and  the  cases  there  cited,  I 
think  abundant  authority  may  be  found  for  the  above 
propositiona  There  are  two  questions,  however,  of  great 
importance  in  this  case,  which  are  not  determined  by  the 
above  propositions,  namely: — 

1.  What  is  the  effect  upon  domicil  of  an  engagement  to 
serve  and  actual  service  in  India,  under  a  commission  in 
the  India/n  army? 

2.  What  must  be  the  conclusion  as  to  domicil  in  a  case 
where  the  party  has  held  and  occupied  two  residences, 
situate  in  different  countries?  % 

I  shall  consider  the  authorities  upon  these  two  points 
after  I  have  stated  the  facts  to  which  the  law  has  in  tUs 
case  to  be  applied  The  life  of  the  testator  may  be  con- 
veniently divided  into  three  periods  for  this  purpose.  The 
first,  ending  on  his  return  from  India  in  1808;  the  se- 
cond, on  his  return  fiK)m  his  second  residence  in  India  in 
1822;  and  the  third,  the  period  from  ]822  to  his  death. 

The  testator,  Greneral  Forbes,  was  bom  in  ScoUa/nd,  of 
Scottish  parenta  His  father  was  not  only  domiciled  there, 
but  was  the  owner  of  an  estate  called  Auchemachf  which 

(a)  6  Madd.  379.  (6)  6  Yes.  749.  (c)  5  Madd.  379.  (d)7C.&  F.  876. 
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had  descended  to  him  from  his  ancestors,  on  which,  how-        ism. 
ever,  there  was  then  no  residence. 


The  testator,  in  1786  or  1787  (the  date  is  in  dispute), 
being  yet  under  age,  and  having  a  commission  in  the  Jydgmmt 
King's  army  of  lieutenant,  and  apparently  also  a  dormant 
appointment  as  cadet  in  the  Indian  army,  married  the 
Plaintiff,  his  cousin,  also  a  ScoUi^  lady;  and  such  mar-  « 
riige  was  had  in  Soadand,  and  a  SeaMA  settlement  was 
Qiade  on  or  after  the  marriage. 

He  soon  afterwards  went  out  to  IndiOy  under  his  ap- 
pointm^it  in  the  Indian  army,  leaving  his  father  and  his 
vife  in  Scotland^  and  being  still  under  age. 

There  can  be  no  doubt,  therefore,  that  his  domicil  of 
OTi^  was  Scottish,  and  that  such  domicil  continued  until 
he  attained  his  age  of  twenty-one. 

This  he  did  before  1794,  when  his  father  died,  and  the 
paternal  or  rather  ancestral  property  of  Auchemach  de- 
scended upon  him. 

His  wife,  in  1787,  was  near  her  confinement,  and  in 
that  year  had  a  son,  named  Charles.  In  1796  she  also 
'went  out  to  Indta,  to  join  her  husband  there. 

There  was  at  this  time  no  residence  at  Auchemach,  nor 
Vij  other  residence  belonging  to  the  testator  in  ScotUmd; 
^t  the  testator  took  great  interest  in  the  estate,  and  kept 
up  a  correq[K>ndence  on  the  subject  with  persons  in  jSbot- 
bi}(f.  He  and  his  wife  remained  in  India  till  1807,  when 
they  left  India,  the  testator  being  on  furlough,  and  arrived 
in  England  in  1808. 

The  question  here  arises,  whether,  before  1807,  the 
Scotch  domicil  of  the  testator  ceased  by  the  acquisition  of 

co2 


356 


CASES  IN  CHANCERY. 

an  India/a  or  Angh-India/a  domicil:  and  I  am  of  opinion 
that  it  did. 

I  think  that  this  point  is  concluded  by  the  case  of 
Bruce  v.  Bruce  (a),  which  has  been  followed  by  several 
subsequent  cases^  such  as  Munroe  v.  Douglas  (b)  and 
Craigie  v.  Lewin  (c). 

I  apprehend  that  the  question  does  not  turn  upon  the 
simple  fact  of  the  party  being  under  an  obligation  by  his 
commission  to  serve  in  India;  but  when  an  officer  accepts 
a  commission  or  employment,  the  duties  of  which  neces- 
sarily require  residence  in  India,  and  there  is  no  stipulated 
period  of  service,  and  he  proceeds  to  India  accordingly, 
the  law,  from  such  circumstances,  presumes  an  intention 
consistent  with  Ids  duty,  and  holds  his  residence  to  be 
animo  et  facto  in  IndicL 

I  do  not  think  that  his  being  a  lieutenant  on  half-pay 
in  a  disbanded  king's  regiment  affects  the  question.  Some 
reliance  was  placed  by  Sir  F.  Thesiger  on  the  apparent 
exception  in  the  civil  law,  of  the  case  where  a  soldier  has 
property  elsewhere;  and  on  Lord  Thurhw'a  observation 
in  Bruce  v.  Bruce  (a),  that  Bruce  had  no  property  in  Soot- 
land,  But  the  mere  possession  of  real  estate,  without  any 
residence,  was  held  by  Lord  Stou/eU,  in  the  Dree  Ocebrae- 
ders  (d),  to  be  insufficient  to  fix  the  domicil  or  national 
character  of  the  person  not  resident  upon  it;  and  I  think 
it  concluded  by  authority,  in  which  conclusion  my  reason 
entirely  acquiesces,  that  a  service  in  India,  under  a  com- 
mission in  the  Indian  army,  of  a  person  having  no  other 
residence  creates  an  Indian  domiciL 


(a)  Note  to  Marsh  v.  Hutckinr         (c)  3  Curt  435. 
9(m,  2  B.  &  P.  229.  {d)  4  Rob.  236. 

(6)  5  Madd.  379. 
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The  question  remains,  whether  this  acquired  domicil 
was  subsequently  changed,  and  a  new  domicil  acquired; 
and  if  so,  whether  such  new  domicil  was  in  England  or 
Scotland;  for  I  agree  with  Sir  F.  Theaiger  that  there  may 
be  a  difference  between  an  Anglo-Indian  and  an  English 
domiciL 

The&cts,  subsequent  to  1808,  are  these: — ^The  General 
remained  on  furlough  in  Oreat  Britain  from  1808  to  1812. 
During  this  time  he  built  a  mansion  (for  so  he  styles  it  in 
legal  documents)  on  the  Auchemcush  estate.  He  took  great 
interest  in  its  progress,  and,  though  he  had  lodgings  near 
Londony  went  down  frequently  to  superintend  the  build- 
ing, residing  at  a  farm-house  near  the  spot;  and  on  two 
occasions,  namely,  1809  and  1811,  the  Plaintiff,  in  bier 
answer  to  the  cross  bill,  which  has  been  read  in  evidence, 
says  that  she  went  and  resided  with  him  at  some  neigh- 
bouring place.  In  a  letter  written  in  February,  1812,  to 
his  father-in-law,  on  which  much  obserration  has  been 
made  in  another  part  of  the  case,  the  testator  speaks  of 
arrangements  during  his  absence,  and  refers  to  the  hope 
of  returning  permanently  to  ScoUandy  and  of  seeing  his 
father-in-law  at  Auchema^ 

In  1812,  the  testator  and  his  wife  (the  Plaintiff)  re- 
turned to  7n(2ta,  and  the  testator  remained  there  till  1822, 
his  wife  having  returned  in  1818.  The  Plaintiff,  in  her 
answer  to  the  cross  bill,  says,  that  on  two  several  occa- 
sions, between  1818  and  1822,  she  went  to  the  new  man- 
sion, and  resided  there  with  her  son  Charles^  who  appears 
to  have  been  more  frequently  there  from  1816.  The  Gene- 
ral, during  the  whole  period  of  his  absence,  wrote  frequent 
letters  to  those  who  managed  the  property,  and  took  great 
interest  in  the  house  and  grounds. 

I  am  of  opinion  that  the  testator's  domicil  remained 
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#1854.  unchanged  during  all  the  period  up  to  his  leaving  India 
in  1822.  The  furlough,  or  limited  leave  of  absence^  imr* 
plied  that  it  was  his  duty  to  return,  and  he  appears  al- 
ways to  have  intended  to  return  to  India;  and,  therefore, 

Judgment  -|yiiatever  intention  might  he  indicated  by  his  building  his 
house,  of  ultimately  residiag  in  Scotland,  there  was  no  in* 
tention  up  to  1822,  and  much  less  any  act  by  which  the 
Anglo-Indian  domicil  was  abandoned. 

But  I  now  come  to  by  far  the  most  important  part  of 
the  case,  the  only  part  in  fact  which  occasions  any  diffi* 
culty;  for  up  to  this  time  the  testator  has  had  but  one  re- 
sidence, and  the  really  difficult  questions  of  domicil  hare 
usually  arisen  only  in  those  cases  where  the  party  has  had 
two  residences;  for  since  the  law  recognises  one  domicil 
only  in  respect  of  succession  to  personal  estate,  the  point 
to  be  determined  is,  which  of  the  two  residences  formed 
the  domicil. 

The  facts  of  the  case  can,  I  think,  be  briefly  stated. 


The  testator,  having  acquired  the  rank  of  General,  and 
being  colonel  of  a  regiment,  landed  in  England  about 
November,  1822.  He  at  first  took  a  furnished  house 
in  Sloane-gtreety  by  the  week,  as  appears  by  several  re- 
ceipts, and  he  occupied  this  house  until  July,  1823.  He 
also  hired  servants,  and  bills  are  put  in  evidence  of  this 
date  for  "  the  liveries  of  a  coachman  and  footman.^'  He 
went  down  in  June,  1823,  accompanied  by  the  Plaintifl; 
to  Auchemachy  where  his  son  Charles  had  been  living  since 
1816,  and  where,  as  I  before  observed,  the  Plaintiff  had 
been  with  her  son  twice  during  the  General's  absence. 
How  long  they  remained  there  does  not  distinctly  appear; 
but,  after  going  there,  and  in  the  same  year  1823,  he  took 
a  lease  of  another  house.  No.  121,  in  Sloane-street,  in -which 
house  he  resided  every  winter  till  the  year  1841,  and  in 
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which  he  continued  to  reside  thsoughoat  the  year  from 
1841  till  his  death  in  1851,  tinder  the  circumstances  to 
which  I  shall  presently  refer.  He  renewed  the  lease  of 
the  house  in  Hay,  1850. 

From  the  time  of  his  first  going  to  Auchemachy  in  1823, 
down  to  1841,  he  appears  to  have  gone  ev^ry  year  to  Auch- 
emach  from  about  Hay  to  November,  dividing  the  year 
nearly  equally  between  the  two  places. 

I  may  observe,  that  it  is  clear  that  his  AngUhlndian 
domicil  was  now  abandoned,  and  that  the  testator  must 
be  taken  to  have  become  domiciled  either  at  Auchemadi 
or  in  Sloane-streetf  for  he  had  no  intention  whatever  of  re- 
tormng  to  India;  and  I  regard,  as  immaterial  in  the  ques- 
tion of  domicil,  the  remote  possibility  of  his  being  called 
upon  as  colonel  of  a  regiment  to  return  at  some  indefinite 
period  to  active  service  in  Indm.  The  case  is  thus  brought 
to  that  of  a  double  residence:  and  the  first  inquiry  is, 
which  of  these  was,  ab  initio,  his  chosen  domicil;  and  if 
it  were  the  residence  in  Sloane-street,  the  further  inquiry 
becomes  unnecessary;  if  it  were  Auchemach,  it  would  have 
to  be  considered  whether  he  afterwards  abandoned  it  for 
8loane-8tre^ 

* 
Now,  if  the  testator  had  died  in  or  soon  after  June, 
1823,  when  he  went  down  with  the  Plaintiff  to  Aucher- 
nocA,  and  before  he  had  taken  the  lease  of  the  house  in 
Soane-streety  then,  in  the  absence  of  any  testimony  as  to 
Us  intentioil  of  acquiring  a  permanent  residence  in  Lon- 
^3  and  an  establishment  there,  the  necessary  conclusion 
^ould,  I  think,  have  been  that  he  became  domiciled  in 
Sco&ancL  But  this  conclusion  would  arise  merely  firom 
the  absence  of  any  such  evidence  of  an  opposite  tendency 
ds  his  subsequent  acts  afford ;  and  there  is  nothing  illogical 
in  accepting  subsequent  acts  as  evidence  of  the  original 
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intention;  for,  even  in  criminal  matters,  the  felonious  in- 
tention of  an  apparently  lawful  acquisition  of  property  is 
confirmed  from  the  subsequent  conduct  of  the  accused. 
Looking  to  these  facts,  that  the  Greneral  had,  before  June, 
1 823,  an  establishment  of  servants  in  London;  and  that  he 
never  attempted,  and  can  never  be  supposed  to  have  in- 
tended, to  pass  the  winter  at  Auchemach,  I  think  I  am 
bound  to  regard  his  intention  of  taking  the  house  in  Lon- 
don to  have  been  formed  before  he  left  London  for  Scotr 
land,  though  apparently  carried  into  effect  on  or  soon  after 
his  return. 


Again,  then,  I  have  to  ask,  which  of  these  residences 
was  his  chosen  domicil,  ab  initio? 


In  support  of  his  choice  of  a  Scottish  domicU,  the  Plain- 
tiff alleges — 

1.  That  it  was  his  domicil  of  origin. 

2.  That,  independently  of  his  residing  at  Attchemadh 
his  course  of  conduct,  as  proved  in  evidence,  shews  his  at- 
tachment to  Scotland  as  his  country,  and  to  Auchemach 
as  his  ancestral  property;  and  the  following  facts  are  esta- 
blished in  evidence : — ^that  he  gave  directions  as  to  the 
management  of  the  Scotch  property  even  when  in  India, 
from  the  time  of  his  father's  death,  in  1794;  that,  on  his 
return  from  India,  in  1808,  he  superintended  the  building 
of  the  mansion;  that,  on  leaving  for  India,  in  1812,  he 
wrote  to  his  father-in-law  expressing  his  hope  of  returning 
and  seeing  him  at  Auchemach;  that  he  continued  to  keep 
up  a  constant  correspondence  about  the  property  and  its 
management;  that  his  son  resided  there  occasionally  dur- 
ing his  absence,  and  his  wife  spent  some  time  there  with 
her  son  on  her  return,  in  1818;  that  he  went  down  there 
with  her  in  July  1823,  before  he  had  a  fixed  abode  in 
London;  that,  in  1827,  he  registered  the  settlement  of 
1787;  and  afterwards  strictly  entailed  the  Awihemach.^^ 
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tate  upon  his  illegimate  issue  (his  son  Charles  having  died       i^^ 

in  1825),  and,  hj  his  will,  required  the  heirs  in  tail  to 

reside,  during  a  part  of  the  year,  in  the  mansion  he  had 

built;  that  he,  in  1835,  laid  out  80,000/L  in  the  purchase 

of  an  estate  in  ScoUand  called  DwnnoUar;  and  that  he  de-     JvdgmenL 

sired,  by  his  inll,  to  be  buried  in  a  mausoleum  at  Aucher- 

3.  That  he  resided  half  the  year  at  Auchemadi;  and 
that  the  residence  was  kept  furnished,  and  that  he  had  an 
establishment  there,  consisting  of  a  reeve  or  bailiff,  cook, 
gardener,  and  coachman;  find  that  he  continually  super- 
intended all  the  details  of  the  property  by  letter. 

4.  That  he  took  upon  himself  the  public  duties  of  a 
commissioner  of  taxes  and  of  a  justice  of  the  peace,  and 
exercised  his  rights  as  a  heritor  with  reference  to  a  pew 
in  the  church,  and  the  appointment  of  a  schoolmaster. 

5.  That  he  had  a  safe  constructed  there,  in  which  he 
kept  his  pedigree,  his  commissions,  and  other  documents, 
and,  in  particular,  his  will,  and  the  codicils  thereto  (ex- 
cept, I  believe,  the  last). 

S.  That,  in  his  deeds  and  will,  he  describes  himself  as 
otAuAemacL 

7.  That,  in  oral  declarations,  he  treated  Auchernach  as 
his  home;  and  ChdhnerSy  a  witness  for  the  Plaintiff,  and 
also  the  Defendant  Chrdon  Forbes,  called  by  the  Defend- 
ants, both  speak  to  this. 

8.  That^  if  Scotland  be  thus  established  as  his  domicil, 
then  he  never  abandoned  the  intention  of  returning  thither; 
but,  that  it  appears  from  the  evidence  of  his  medical  man, 
that,  in  1841,  he  was  advised,  on  account  of  his  health, 
not  to  go  there,  because  of  the  distance  from  medical 
advice;  and  that,  down  to  1844,  he  frequently  expressed 
his  intention  of  going  down ;  and,  in  a  letter  of  that  year, 
he  desires  that  the  property  may  not  be  let^  as  he  has  not 
made  up  his  mind  whether  he  shall  go  down ;  and  that  his 
house  was  kept  in  a  state  fit  for  his  reception  down  to  1850, 
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185C        as  proved  t^  Mr.  Olarte;  and,  in  fact,  that  increasing  in> 
finnity  alone  presented  his  returning  thither. 

On  the  other  hand,  the  Defendants,  in  support  of  the 
dioice  of  Slocme-atreei  as  a  domidl,  allege — 

1.  That  General  FoH)e8  had,  in  Indian  acquired  an  Eng- 
UA  domidl,  and  must  be  shewn  to  have  abandoned  it  I 
have,  however,  dealt  with  this  suggestion,  by  obsermg  that 
an^ii9lo-/]id»afii8notan.fiVi^i8ftdomicil;  and  his  An^- 
Indian  domicO  was  dearly  abandoned,  in  1823,  in  favour 
either  oiSoodand  or  of  England. 

2.  That  the  residence  in  ScoUand  must  be  r^arded  as 
Aothing  more  than  a  place  for  the  summer  excursions  of 
the  General ;  and  that  it  was  not  a  mansion  fit  for  a  person 
of  his  fortune,  but  an  inconsiderable  dwelling-house;  in 
support  of  which  view,  evidence  has  been  given  that  the 
mason  contracted  to  build  it  for  450£ ;  and  the  Gkneral 
himself  in  a  letter,  stated  801.  a  year  to  be  too  high  a 
rental  for  it^  and  suggested  its  full  value  to  be  201  a 
year. 

3.  That  he  never  took  the  Plaintiff,  his  wife,  to  reside 
there ;  but  that  she  always  resided  in  Sloane-^treet,  or  made 
summer  excursions  elsewhere. 

4.  Thathe  kept  afull  establishment  of  servants  in  Sloane- 
street,  but  had  no  servants,  except  the  cook  and  gardener, 
at  Auchemach,  and  he  used  to  hire  occasional  female  ser- 
vants by  the  month  when  he  went  down,  applying  for  that 
purpose  to  the  hotel-keeper  at  Aberdeen. 

5.  That  he  repeatedly  expressed  a  strong  dislike  to 
Auchemac^,  and  used  to  say  to  the  hotel-keeper,  when  re- 
turning thence,  that  he  was  going  home. 

6.  That  he  entertained  his  friends  in  London  according 
to  his  rank  in  society,  and  belonged  to  several  clubs  there. 

7.  That  he  took  a  long  lease  of  the  house  in  Sloane' 
streety  and  renewed  it,  and  attended  a  meeting  of  rate- 
payers at  Chelsea, 
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&  That  a  duplicate  of  Ids  will,  and  all  the  codicils  there-       i864. 
to,  were  in  Sloane^reeL 

9.  That,  in  a  document  relating  to  an  action  of  declara- 
tor in  Scadandy  he  describes  himself  as  "  of  Aud^emobch^ 
residing  in  London,"  and  in  his  codicils  to  his  will  as  "  now     •'''***^* 
residing  in  Sloane-streeL" 

10.  That»  even  ifAuchemaoh  were  first  selected  as  his 
abode,  yet^  hj  residing  ten  years  previously  to  his  death  in 
Sloane-gtreei,  and  dying  there»  he  must  be  taken  to  have 
ultimately  adopted  Sloanestreet  as  his  domiciL 

Now,  setting  aside,  for  a  tnoment,  the  question  of  the 
testator's  ultimate  continuous  residence  in  Sloane-stree^ 
which  would  be  more  properly  considered  in  the  question 
of,  whether  he  had  iGbrst  acquired  and  then  abandoned  a 
Scotch  domicil,  I  have  no  hesitation  in  saying,  that,  if  the 
testator  bad  not  been  a  married  man,  the  endenc^  prepon- 
derates in  favour  of  his  having  acquired,  in  1823,  a  Soottuh 
domidL     I  think  that  the  house  was  a  sufficient  mansion 
in  his  own  judgment,  and  it  is  his  judgment  that  can  alone 
decide  his  choice,  for  the  residence  of  himself  and  those 
who  came  after  hiuL    The  charge  of  4602^  for  its  erection 
seems  to  have  been  for  the  work  and  labour  of  the  mason, 
uid  not  for  materials;  his  estimate  of  its  annual  value  was 
ii^e  when  he  was  attempting  to  evade  the  income  tax; 
^d  he  describes  it  as  a  mansion  in  the  instrument  in 
which  he  imposes  residence  on  the  owner  of  the  property. 
Looking,  therefore,  to  his  domicil  of  origin,  his  residing 
there  half  the  year,  and  his  being  a  justice  of  the  peace, 
find  his  keeping  his  pedigree  and  other  documents  there, 
And  his  general  attachment  to  ScoUandy  I  do  not  think 
^t  the  difference  of  the  two  establishments  (had  he,  I  say, 
been  a  single  man)  would  have  countervailed  these  indi- 
^  of  preference.    I  do  not  set  much  value  on  his  oral 
declarations  to  Chalmers  or  Gordon  Forbes  on  the  one 
hand,  or  to  the  inn-keeper  at  Aberdeen  on  the  other;  nor 
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1854  on  his  description  of  himself  in  deeds,  which  seem,  except 
in  some  Frenck  cases,  to  have  been  regarded  as  of  litde 
weighty  where  a  person  has  two  residences.  In  the  action 
of  declarator  he  naturally  describes  himself  as  ''  ofAndier- 
ua^menL  ^^^^^  ^^^  residing  in  London/'  because  it  was  an  action 
as  to  the  property  in  Scotland;  and  he  adds  '^  residing  in 
London"  it  being  incidental  to  the  act  he  was  doing  to 
shew  that  he  was  out  of  the  jurisdiction.  His  expressions 
of  disgust  at  Auchermich  appear  to  have  jbeen  ebullitions 
of  temper,  and  but  of  little  moment.  But  the  main  feature 
in  this  case,  and  that  which  I  think  must  determine  it  in 
&your  of  the  original  selection  of  his  domicil  in  Skane- 
street,  is,  that  the  testator  was  a  married  man;  and  that 
not  only  his  chief  establishment  of  servants,  but  his  wife, 
constantly  resided  there,  and  not  in  Scotkmd,  and,  in  Act, 
his  wife's  residence  appears  to  have  determined  that  of  the 
household  I  know  of  no  instance  in  which  a  married 
man,  having  two  houses,  in  both  of  which  he  has  been  in 
the  habit  of  residing,  has  been  held  not  to  be  domidled  in 
that  in  which  his  wife  and  principal  establishment  of  ser^ 
vants  always  remained  when  he  was  at  the  other.  I  say 
always  remained,  for  I  think  it  clear  on  the  evidence,  that 
the  Plaintiff  was  never  herself  settled  at  Audienuuh,  and 
no  establishment  was  f<»med  there  suitable  for  her  red- 
dence.  She  went  thither  with  the  testator  in  July,  1823, 
for  how  long  does  not  appear;  and  she  went  again  in 
1830,  but  at  no  other  time;  and  when  she  went  she  took 
her  own  maid  with  her;  and  from  1 823  to  1851,  with  these 
exceptions,  she,  and  the  testator's  principal  establishment 
of  servants,  remained  always  in  Sloane-street. 

If,  in  applying  to  our  own  times,  the  definition  of  the 
Code  '^  ubi  quis  larem  ac  fortunarum  suarum  summam  con- 
stituit,"  an  equivalent  be  sought  to  ''  larem,"  the  wife 
would,  I  think,  without  impropriety,  be  regarded  as  the 
tutelary  genius  of  our  homes. 
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The  expression^ 

^Idnqnenda  telhis,  et  donra%  et  plaeeiiB 
Uxop.** 

shew  how  close  was  the  association  of  wife  and  home  in 
the  mind  even  of  a  heathen  poet(a). 

Lord  Brougham  has  taken  this  view  in  that  part  of  his 
speech  on  moving  the  judgment  in  Sir  Oeorge  Warren- 
ders  0086  (b),  where  he  says — "  A  connection  formed  for 
cohabitation,  for  mutual  comfort>  protection,  and  endear- 
ment, appears  to  be  a  contract  having  a  most  peculiar  re- 
ference to  the  contemplated  i;esidence  of  the  wedded  pair; 
the  home  where  they  are  to  fulfil  their  mutual  promises, 
and  perform  those  duties  which  were  the  objects  of  the 
BBion;  in  a  word,  their  domicil,  the  place  so  beautifully 
described  by  the  civilian,  "  Domicilii  quoque  intuitu  con- 
veniri  quisque  potest  in  eo  scilicet  loco  in  quo  larem  re* 
nunque  ac  fortunaxum  suarum  summam  constituit,  unde 
nirsus  non  sit  discessurus  si  nihil  avocet^  undeque  cum 
ptofectus  est  peregrinari  videtur/' 

PoOiier,  in  the  passage  of  the  Coutumes  d'OrieanSy  cited 
in  Munroe  v.  DougUiaic),  lays  this  down  as  the  first 
of  the  distinctions  in  favour  of  one  of  two  residences  as 
to  domicil;  and  says,  that  one  should  decide  ''pour  le 
lieu  oii  il  laisse  sa  femme  et  sa  famille  lorsqu'il  va  dans 
Vautre." 
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Qrotius,  in  speaking  of  the  criteria  of  domicil,  says, 
''Accedit  altera  conjectura  ex  invectione  familiar  et  bono- 
rum"  (d) ;  and  Lord  Stowell,  in  the  case  of  The  Phtmiix  (e), 
^78,  ''  He  is  not  a  married  man  holding  any  connexion 
with  that  place  by  the  residence  of  his  wife  and  family." 


(a)  Hor.  lib.  2,  Carm.  14. 

(6)2a&F.337. 

(a)  6  Hadd.  393. 


(c{)Phm.ll8,n. 
(e)  3  Bob.  189. 
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1854  Story,  in  his  ''  Conflict  of  Laws/'  sajs,  **  If  a  manned  man 

has  his  family  fixed  in  one  place  and  does  his  badness  in 
another,  the  former  is  considered  the  place  of  his  abode,'' 
though,  as  Dr.  PhiUimare  observes,  he  does  not  cite  any 
Jmdgmau,     decided  case  to  that  effect. 

The  effect  of  the  residence  of  the  wife  being,  after  all, 
but  evidence  of  intention,  may  be  rebutted  by  stronger 
evidence  of  a  contrary  character.     If,  as  in  Sir  Oeorge 
Warrender's  ccue,  the  husband  were  living  apart  from  the 
wife;  if,  perhaps,  some  particular  state  of  health  required 
the  wife  to  reside  in  a  warm  climate  not  agreeable  to  her 
husband,  or  the  like,  so  that  he  was  obliged  to  visit  his 
wife  away  from  home,  he  might  still  be  domiciled  at  a  re- 
sidence of  his  own  apart  from  her.     But  no  such  facts 
exist  here.     It  is  true, 'that  the  General  had  unhappily 
formed  an  adulterous  connexion,  but  not  with  a  party 
living  in  Scotland;   and  the  Plaintiff  hints,  rather  than 
states,  that  after  1830  the  residence  at  AiuAernach  be- 
came distasteful  to  her,  owing,  it  is  alleged,   to  some 
connexion  of  the  illegitimate  children  with  that  place. 
It  is  also  said,  not  by  her  but  in  the  argument,  that  her 
son,  who  died  in  1825,  had  resided  there,  and  that  his  me- 
mory was  associated  with  the  place.     But  I  am  now  con- 
sidering the  first  choice  of  abode;  and  I  do  not  find  that 
the  General  ever  contemplated  his  wife's  residence  at  Auch- 
emach;  but  that  hedid  contemplate  her  residence  mShane- 
street^  and  that  the  establishment  of  servants  suitable  for  a 
joint  residence  of  husband  and  wife  in  the  condition  of  life  in 
which  I  find  these  parties  was  in  London  and  not  BtAuch- 
emach.    The  wife  clearly,  I  think,  on  the  evidence,  was 
a  traveller  and  visitor  only  whenever  she  went  to  Auch- 
emach,  and  was  at  home  only  in  Sloane-streeL    It  appears 
to  me  that  her  husband,  in  so  deciding  on  her  residence^ 
did,  in  fact,  also  decide  that  theire  was  to  be  his  own 
home,  and  that  he  therefore  never  re-acquired  a  domicil  in 
Scotland. 
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As  there  was  no  necessity  originally  for  the  Plaintiff        X854 
absenting  herself  from  Auchemach,  neither  was  there  any 
necessitj  for  the  testator  fixing  his  residence  in  London, 
it  mus|;  hftTC  been  his  free  choice  in  every  respect;  he 
could  have  resided  in  parts  of  Scotland  during  the  winter,     J^t^ifm^^ 
or  he  could  have  from  time  to  time  visited  the  South,  with- 
out taking  a  permanent  residence  and  fixing  his  establish- 
ment there^    It  may  also  be  observed,  that,  if  a  party  select 
two  residences,  in  one  of  which  he  can  reside  all  the  year, 
whilst,  in  the  other,  his  health  will  not  permit  him  to  do 
so;  and  he  must  firom  the  first  be  aware,  that,  should  hia 
health  fidl  him,  his  days  must  be  passed  where  alone  he 
can  constantlj  reside ;  there  is  an  additional  reason  for  con- 
cluding that  he  regards  such  place  from  the  first  as  that 
which  must  be  his  home,  a  conclusion  greatly  fortified  by 
his  chief  establishment  being  from  the  first  fixed  there. 

It  is  not  necessary  for  me  therefore  to  consider,  whether 
or  not^  if  the  ScotHah  domicil  had  been  re-acquired,  it 
would  be  lost,  and  an  English  one  substituted  for  it,  by  the 
last  ten  years  of  the  testator's  life  being  passed  in  Scotland. 
Uunro  V.  Mwnro  (a)  affords  strong  ground  for  saying  that 
this  would  be  a  question  of  difiiculty.    I  think,  from  the 
endence,  it  is  clear  that  the  testator  wished  to  make  his 
visual  journeys  to  Scotland,  if  he  were  equal  to  them.  Whe- 
ther, when  he  resigned  himself  to  the  impossibility  of  so 
doing,  such  resignation  must  be  taken  to  have  been  equi- 
^ent  to  a  purpose  of  changing  his  domicil,  is,  I  think, 
&  point  of  considerable  nicety.    There  are  no  indications, 
however,  in  evidence,  of  a  wish  or  intention  to  return  afler 
1844.    If  I  had  been  compelled  to  come  to  a  conclusion, 
I  should  probably  have  held  that  he  had  abandoned  his 
Scottish  domicil,  and  by  choice  resigned  himself  to  an 
^^ith  home. 

(a)  7  C.  &  F.  876. 
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1654.  ^e  case  of  the  Plaintiff  has,  therefore,  failed ;  bat  I  do 

not  think  such  failure  ought  to  be  visited  with  costa  The 
question  of  domicil  was  one,  that,  looking  to  all  the  acts  of 
the  testator,  might  be  fairly  raised,  though  I  do  not  wish 
Judifmao.  ^  intimate  any  doubt  in  mj  own  mind  in  respect  of  the 
conclusion  at  which  I  have  arrived.  The  questions  which 
remained  behind,  had  this  been  decided  in  the  Plamtiflrs 
favour,  especially  respecting  the  time  of  her  marria^ 
were  raised  in  a  great  measure  by  declarations  and  condact 
of  the  testator  himself  The  disposition  of  his  proper^ 
has  been  that  which  was  necessarily  most  painful  to  a 
wife;  and  the  mode  in  which  he  attempted  to  screen  him- 
self against  any  interference  with  that  disposition,  by  set- 
ting up  a  settlement  that  he  at  one  time  at  least  intended 
to  abrogate,  and  had,  with  more  generosity  and  justice 
than  he  has  since  shewn,  declared  to  be  trifling,  would 
sufficiently  dispose  the  Court  not  to  visit  with  costs  an 
unsuccessful  attempt  on  her  part  to  obtain  the  proportion 
of  her  husband's  property,  recognised  by  the  law  of  Scot- 
land  as  her  due,  and  not  perhaps  even  to  EnglUh  notions 
extravagant,  after  more  than  sixty  years  of  union. 


The  bill  must  therefore  be  dismissed  without  costs. 
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LOWE  V.  THOMAa  Feb.  iMk 

Miss  AlfX  TEOMAS  made  her  will  in  the  words  and   Tra-cw 
figopes  following : — "  I,  Ann  TItomas,  do  give  and  bequeath  ^Hl^l^l^Istoek 
to  my  brother  John  Thomcts,  the  whole  of  my  money  for  ^^^LrT**''"" 

his  life;  at  his  death  to  be  divided  between  my  two  nieces,         

RAecca  and  Mary  Lowe;  my  clothes  to  be  divided  like-  nej "  in  a  will 
wise  between  them ;  my  watch  and  trinkets  for  my  niece  ^^^^  5S* 
Mary  Lowe.     I  likewise  declare  that  the  longest  survivor  ^^^  ™?i«« 

Its  meaning  ii 

of  the  above-mentioned  nieces  is  to  become  possessor  of  eniai^bythe 
the  whole  money.    Ann  ThomaSy  September  17, 1883."       ^"Ttequeath 

to  my  brother 

The  testatrix  died  on  the  11th  of  October,  1852,  and  of  my  money 
letters  of  administration  with  the  will  annexed  were  hUdeaAtolL 
granted  to  her  brother  and  sister,  Oliver  Oregory  Thomcu  dividedbetween 

,  "^     "  my  two  nieces, 

and  Mary  Lowe  widow.  A.  and  M,\  my 

,  ^     clothes  to  be 

divided  likewise 

The  testatrix  left  her  said  nieces  Rebecca  Lowe  and  ^y^^^h^^' 
itary  Lowe  surviving;   but  her  brother,  the  said  John  trinkets  for  my 
^^^omaSy  in  the  will  named,  died  in  her  lifetime ;  and  the  loneest  soryiTor 
testatrix  also  left  her  sister,  Elizabeth  Trigg,  widow,  and  ^-^^  tobe- 
Mary  Drew  Thomas,  Richard  Oregory  Thomas,  and  Eliza  JJ^^^^^^ 
Dt6w,  the  wife  ot  Frederick  Brettan,  children  oi  Charles  money."  The 
Tlmnas,  deceased,  a  brother  of  the  testatrix,  her  other  death,l»dabout 
next  of  kin.  ^^^-T^^f 

considerable 
snm  of  stock  in 
n«  .  .  ^®  fands,  and 

The  only  property  which  the  testatrix  was  at  the  time  some  famitupe 
of  her  death  possessed  of  or  entitled  to,  consisted  of  a  sum  ^^  dJth^— 
of860«.  Bank  Three  and  a  Quarter  per  Cent.  Annuities,  H^^.>^^\j^^ 

'^  '   fmnitare  did 

Standing  in  her  own  name,  and  also  of  one  moiety  of  the  notpassbythe 
sum  of  \mi  17s.  8d  Old  South  Sea  Annuities,  standing  il^kr'**"* 
in  the  joint  names  of  Thomas  Jarman,  Richard  Colston, 
wid  Thomas  Griffiths,  the  trustees  thereof  appointed  in 
and  by  the  will  of  George  Gregory,  deceased,  by  whom  the 
VOL.  I.  I)  D  E.  K.  w. 
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same  was  bequeathed  to  the  testatrix;  and  the  testatrix 
was  also,  at  the  time  of  her  death,  possessed  of  the  smn  of 
302.  cash,  which  she  had  deposited  with  her  sister  Mary 
Lowe,  and  also  a  sum  of  about  21,  or  32L  cash  in  the  house 
in  which  the  testatrix  resided,  and  her  wardrobe,  trinkets, 
and  a  few  articles  of  furniture,  which  were  valued  at  the 
sum  of  242L;  and  the  testatrix  was  also  entitled  to  the 
sum  of  282L,  or  thereabouts,  being  the  half-year's  dividend 
on  the  said  stocks  respectively,  which  accrued  the  day  be- 
fore her  death. 


The  legatees  filed  the  bill  in  this  suit  against  the  ad- 
ministrators and  next  of  kin,  claiming  to  be  entitled  to 
the  general  personal  estate  of  the  testatrix. 


ArgmnenL  Mr.  RoU,  Q.  C,  and  Mr.  Hardyy  for  the  Plaintiffs.— The 
general  bequest  in  this  will,  by  the  words  "  the  whole  of 
my  money,''  passed  all  the  personal  estate  of  the  testatrix, 
or,  ^t  least,  all  her  money  and  securities  for  money,  in- 
cluding her  money  in  the  funda 

InKendaU  r.KendaU  (a),  a  bequest  of  all  moneys,  goods^ 
and  chattels,  clothing,  &c.,  my  property,  which  may  remain 
after  paying  the  charges  incident  to  my  funeral,  and  such 
debts  as  I  may  owe  at  my  death,''  was  held  by  Sir  J".  Leadh 
M.  R,  to  pass  stock  in  the  fonds.  His  Honour  relied  up- 
on the  charge  of  debts  as  shewing  that  the  property,  which, 
by  law,  was  subject  to  debts,  was  intended  to  be  given, 
and  also  upon  the  ''  &c.;"  but  he  said,  ''It  is  true  that, 
upon  the  whole  context  of  particular  wiUs,  it  may  be  dear 
that  stock  was  not  intended  to  pass,  and,  therefore,  will 
not  pass  by  any  one  of  the  words  here  used;  but  it  is 

(a)  4  Rubb.  360. 
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equally  tme  that  upon  the  whole  context  of  other  wills 
stock  may  pass  by  any  one  of  the  words  here  used,  except 
the  word  "  clothing/'  In  Lynn  v.  Kerridge  (a),  a  testator 
gave  a  pecuniary  legacy,  and  then  bequeathed  ''all  his 
moneys  whatsoever,  not  therein  otherwise  disposed  of/' 
and  Lord  Chancellor  Hardwicke  held  that  this  would  pass 
East  India  Stock. 
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ArffummL 


In  Hotham  v.  SuUon  (b),  the  testatrix,  by  a  codicil,  re- 
Toked  a  general  residuary  bequest  in  her  will,  "  money 
excepted."    The  question  was,  whether  stock  was  included 
in  this  exception;  and  Lord  Eldon,  C,  said,  that  stock 
never  was  considered  money  in  such  a  bequest.    "  Stock 
does  not  pass  by  the  word  'money;'  and  the  argument 
is  fortified  by  what  I  must,  as  a  Judge,  take  to  be  a  de- 
liberate contrast  of  stock  and  money  throughout  this 
will."     The  construction,  therefore,  in  that  case,  was 
upon  the  context     In  Ommanney  v.  Butcher  (c),  the  tes- 
tator, after  bequeathing  numerous  stock  and  money  lega- 
cies, directed  his  books,  plate,  and  furniture  to  be  sold; 
and  concluded,  "  in  case  there  is  any  money  remaining, 
I  should  wish  it  to  be  given  in  private  charity."    There 
vas  a  considerable  sum  of  stock  remaining.    Sir  T.  Plumer 
lidd,  that  the  last  bequest  did  not  include  this  stock,  for 
the  testator  had  distinguished  when  he  meant  to  give 
stock;  and,  therefore,  to  construe  the  word  "money"  to 
mean  stock  would  be  contrary  to  the  context.    It  is  true 
that  he  said  "  Hotham  v.  Sutton  has  established  that  mo- 
ney does  not,  by  the  force  of  the  word,  include  stock"    In 
Rogers  v.  Thomas  (d),  "  all  which  may  remain  of  my  mo- 
ney after  my  lawful  debts  and  legacies  are  paid,"  was 
held  to  pass  the  general  residue,  including  stock,  on  the 
authority  of  Kendall  v.  KendaU(e). 

(fl)  West's  Bep.  t  Hardw.  172.         (d)  2  Keen,  8, 
ih)  15  Ves.  319.  (e)  4  Buss.  360. 

(e)T.&R260. 
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1854.  In  Dowson  v.  Oadc<nn(a),  a  testatrix,  after  giying a  nmDr 

ber  of  general  pecuniary  legacies,  and  some  specific  lega- 
cies of  plate,  bequeathed  "whatever  remains  of  money/' 
and  this  was  held  to  pass  stock,  though  there  was  no 
mention  of  debts  in  the  will. 

In  Olendening  v.  Qlenden%ng(f>\  the  testator  bequeathed 
"  to  my  wife  the  interest  of  my  money  and  the  use  of  my 
goods  for  her  life;"  at  her  death  he  gave  some  pecnniaiy 
legacies,  "and  the  remainder  of  my  property"  to  his  bro- 
thers and  sisters;  his  wardrobe  to  his  brothera      This 
property  was  chiefly  stock.    Lord  Langdale,  M.  R,  held, 
that  eyerything  except  the  wardrobe  was  given  to  the 
wife  for  life;  saying,  that,  "  consistently  with  the  ordinary 
mode  of  expression,  an  extended  meaning  may  be  giyen 
to  the  word  '  money.'    We  hear  persons  daily  talking  of 
money  in  the  funds.  ....    I  agree  that,  if  you  take  the 
word  *  money '  by  itself,  it  means  money  in  its  strict  sense 
and  nothing  else;  but,  when  used  in  connexion  with  other 
words,  it  may  have  a  much  more  extended  signification. 
There  is  nothing  new  in  that  construction  of  the  word; 
for,  in  the  old  Roman  law,  'pecunia,'  was  held  to  pass 
property  of  every  description." 

In  Waite  v.  Combes  (c),  an  appointment  of  executors 
"  to  take  and  receive  all  moneys  that  may  be  in  my  pos- 
session, or  due  to  me  at  the  time  of  my  decease,  and  to 
prosecute  for  the  recovery  of  the  same  if  it  be  found  ne- 
cessary, to  be  by  them  placed  in  the  British  funds,  or 
otherwise  laid  out  upon  such  security  as  they  shall  deem 
sufficient,"  was  held  to  pass  stock;  the  Vice-chan- 
cellor Parker  observing,  "  There  is  no  doubt,  upon  the 
authorities,  that  the  word  '  moneys '  may  pass  stock  in  the 
funds,  it  being  a  question  of  construction  upon  the  whole 

(a)  2  Keen,  14.  (6)9  Beav.  324.         (c)  6  De  G.  &  a  676. 
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vill  whether  the  testator  meant  to  use  the  word  in  that 
sense  or  not/* 
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LOWK 

Here,  unless  this  construction  be  adopted,  there  will  be      ^^^"' 
an  intestacy,  which  the  Court  wiU  endeayour  to  prevent       Argument, 

Mr.  ChandlesSj  Q.  C,  and  Mr.  Mackeson  for  Defendants 
in  the  same  interest  as  the  Plaintiffs. 

Mr.  Walker,  Q.  C,  and  Mr.  C.  Hall  for  some  of  the  next 
of  kin.     The  Courts  have  given  a  fixed  meaning  to  the 
word  "money"  in  a  will,  unless  there  is  something  in  the 
context  to  control  it    In  Gosdeti  v.  DoUertU  (a),  a  testator 
gave  some  pecuniary  legacies,  and  directed  "the  rest  of 
my  money  to  be  equally  divided,  share  and  share  alike,  be- 
tween A,  and  B."    And  Sir  J.  Leach  saying,  that  he  had 
no  doubt  that  it  was  the  intention  of  the  testator  that  his 
stock  should  pass  under  the  term  "  money,"  delayed  his 
decision  that  he  might  examine  the  authorities;  and,  after 
having  done  so,  decided,  against  his  own  conviction  of  the 
intention,  "  that  the  term  '  money '  will  not  pass  stock, 
unless  there  is  in  the  will  some  explanatory  context,  and 
^ere  is  no  explanatory  context"    So,  in  WiUia  v.  Ptas- 
te(6),  where  the  words  were  "I  first  direct  my  funeral 
expenses  to  be  paid,  and  the  remainder  of  what  moneys 
I  die  possessed  of  to  be  equally  divided,"  &&,  and  then 
followed  a  residuary  bequest:  Lord  Langdale,  M.  R.,  held, 
that  stock  did  not  pass  by  the  word  "  moneya" 

In  OUbert's  Reports,  p.  207,  it  is  laid  down  that  "the 
word  '  money '  will  not  comprehend  South  Sea  Stock,  or 
Annuity  Stock,  because  that  is  an  interest  arising  out  of 
^nds  settled  by  public  laws ;  and,  though  it  be  redeemable 
by  money,  yet  it  can  be  no  more  looked  upon  as  money  at 
tbe  time  of  "  the  testator's  decease,  than  a  term  of  years,  a 


(a)  1  M.  &  R.  56. 


(6)  4  Beav.  210. 
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coach  and  horses,  or  any  cyiher  real  or  personal  chattel 
whatsoever  can:''  and  this  was  held,  although  in  that  case 
the  bequest  to  be  construed  was,  "  all  my  household  goods, 
money,  and  plate  that  I  shall  leave  behind  me  at  the  time 
of  my  death  undisposed  of,  and  not  bequeathed  to  others, 
my  funeral  expenses,  debts,  and  legacies  being  first  paid:" 
for  money  was  said  not  to  be  so  large  and  comprehen- 
sive as  the  word  "pecunia,"  which  meant  all  the  testa- 
tor's substance,  real  and  personal,  that  could  be  converted 
into  money,  but  rather  to  answer  to  the  barbarian  Latin 
word  "  moneta^"  and  to  be  a  genus  including  two  species, 
"  ready  money  and  money  due,"  neither  of  which  oompre- 
hended  stock 


In  Wiidman  v.  Wildman  (a),  Sir  TT.  OratU,  M.  R.,  says^ 
"  The  interest  in  stock  is  properly  nothing  but  a  right  to 
receive  a  perpetual  annuity,  subject  to  redemption    .  .  . 
having  no  resemblance  to  a  chattel  moveable,  or  coined 
money,  capable  of  possession  or  manual  apprehension." 

Mr.  Fischer  for  other  parties. 

Mr.  RoU,  Q.  C,  in  reply. — A  bequest  of  money  will 
carry  stock  without  the  aid  of  the  context,  for  it  is  an  in- 
vestment only  and  produces  income,  and  can,  at  any  mo- 
ment, be  realised.  Moreover,  Kendall  v.  KendaUQ>\  shews, 
that  Sir  J*.  Leach  thought  that  it  was  necessary  to  prove 
from  the  context  that  stock  would  not  pass  by  a  gift  of 
"  money."  But,  if  aid  be  necessary,  there  is  there  the 
circumstance  that  the  gift  is  to  one  for  life,  and  then  to 
others  in  succession,  which  is  not  applicable  to  a  bequest 
of  coin,  and  there  is  no  direction  to  invest  The  exception 
of  clothes  and  trinkets  shews  that  the  entire  personalty 
was  previously  given.     The  very  circumstance  that  the 


(a)  9  Vea.  177. 


(5)  4  Rttss.  360. 
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word  18  osed  in  a  irill,  and  the  absence  of  any  other  word 
to  restrict  its  meaning,  here  strengthens  that  construction. 
—He  cited^  also,  Vaiaey  v.  Beynold8(a). 
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ViCK-CfHAHCKLLOB  SlE  W.  PaQB  WoOD:— 

I  have  concurred  so  much  with  most  of  the  observa- 
tions made  in  reply,  that  I  confess  I  have  great  regret 
in  coming  to  the  conclusion  that  I  think  I  am  bound  to 
come  to  npon  the  authorities.     Unless  I  act  on  my  indi- 
vidual impression,  they  seem  to  compel  me  to  hold,  that, 
under  the  circumstances  of  this  case,  the  word  "  money,'* 
in  this  will,  does  not  pass  the  stock  in  question.    I  en- 
tirely agree  with  the  remark  of  Lord  Lyndhursty  in  Parker 
V.  lfardlan^(6),  that,  in  construing  wills  as  to  personal 
estate,  the  Court  ought  to  construe  the  words  in  the 
ordinary  acceptation  of  mankind.    The  question  is,  what 
is  the  ordinary  acceptation  of  the  word  " money*'  in  a 
wilL    Believing  that  this  Court  acts  upon  the  rule  laid 
down  by  Lord  Lyndhurst,  I  have  to  see  what  my  predeces- 
sors have  considered  to  be  the  ordinary  sense  which  man- 
kind attach  to  the  word  **  money"  in  a  will    Lord  Eldon 
considers  that  it  does  not  mean  stock  in  the  funds;  and 
other  Judges  have  come  to  the  same  conclusion  on  the 
very  ground  laid  down  by  Lord  Lyndhurst.    However  I 
might  differ  in  my  oWn  notion  of  the  ordinary  acceptation 
of  the  word  "money"  in  this  case,  I  cannot  hold  its  mean- 
ing to  be  contrary  to  what  judicial  decision  has  determined 
its  ordinary  sense  to  be.     Certainly,  sitting  any  where 
else  than  here,  if  I  had  been  told  that  this  lady  had 
left  all  her  money  to  her  brother,  I  should  have  been  sur- 
prised if  he  had  not  taken  her  stock;  more  especially  as 
she  has  limited  it  to  him  for  life,  and  then  to  other  per- 
sons after  him.     If  a  person  bequeaths  "his  money" 


1854. 


ArguHUMt, 


Judffmentn 


(a)  5  Hubs.  12. 


(6)  1  Ph.  360. 
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1804. 


Judgment. 


simply,  and  not  "  the  residue  of  his  money  after  payment 
of  debts/'  it  has  been  entirely  settled  by  the  decisions  in 
Hotham  v.  SuUon{a),  and  Oosden  v.  DoUenU(b),  that,  by 
the  word  "  money,"  in  such  bequests,  the  testator  has  not 
bequeathed  his  stock  in  the  public  funds. 


I  think  that  I  am  bound  to  follow  those  decisions;  for, 
though  it  is  no  doubt  lamentable  that  a  Judge  is  compelled 
under  any  circumstances  to  express  himself  as  Sir  John 
Leach  did  in  the  latter  case,  that  he  had  no  doubt  what  the 
testator  meant,  and  still  must  decide  against  his  own  opin- 
ion; yet  the  authority  of  that  decision  is  the  stronger  from 
his  having  taken  time  to  consider,  and  having  come  at  last 
to  the  conclusion,  upon  all  the  authorities^  that  he  could 
not  give  that  eiFect  to  the  word  "  money,"  which  he  be- 
lieved was  intended  by  the  testator.     Several  other  cases, 
before  the  late  Sir  James  Parker^  Lord  Langdale,  and 
other  Judges,  were  cited  in  argument,  in  which  the  Court 
has  considered  that  the  context  might  aid  the  construction 
of  the  word  "  money."    Those  very  cases  shew  strongly  that 
testators  are  in  the  habit  of  using  the  word  "  money  "  to 
signify  stock ;  for  all  that  the  context  proves  is,  that  the 
word  is  to  be  so  construed  in  the  particular  wilL    It  is 
argued,  that  we  talk  of  '^  money  in  a  purse,"  '^  money  at 
the  bank,"  and,  in  the  same  way,   of  ''money  in  the 
funds,"  and  that  the  word  should  include  one  as  well  as 
another  kind  of  money  in  each  case.    But  what  we  call 
"  money  in  the  funds"  is  not  strictly  speaking  money, 
being  rather  a  right  to  receive  a  certain  annuity;  and 
Lord  Eldon  has  held,  and  Sir  J.  Leach  has  followed  him, 
that  the  word  "  money,"  in  a  gift  by  will,  must  be  limited 
to  its  precise  meaning,  unless  there  be  something  in  the 
context  to  enlarge  its  signification.    I  do  not  think  that 
the  case  of  Kendall  v.  KendaU(c)  bears  out  the  view  sug- 


(a)  15  Ves.  310. 


(6)  1  M.  &  K.  66. 


(<;)4Ilufi8.360. 
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gested  in  argument,  that  Sir  John  Leach  had  at  one  time 
a  different  opinion.  Even  if  it  were  so,  the  expression  in 
that  case  was  but  an  obiter  dictum,  and  cannot  be  set  in 
opposition  to  his  well  considered  decision,  come  to  after 
taking  time  to  reflect,  and  against  his  own  conviction,  in 
Qosdm  ▼.  DoUeriUCa). 


1854. 


JudffmenL 


All  that  remains  to  consider  is,  whether  the  context  of 
this  will  in  any  way  assists  me  in  giving  a  wider  mean- 
ing to  the  word  "  money/'    I  have  not  here  either  of  the 
two  circumstances  which  have  been  relied  on  for  that 
purpose  in  other  cases.    One  of  these  is,  that,  after  di- 
recting  payment  of  the   testator's   debts  and  legacies, 
the  residue  of  his  money  has  been  given.     Then,  as 
the  debts  and  legacies  are  to  be  paid  out  of  the  whole 
of  his  property,   it  has  been  considered,  that  the  de- 
scription of  his  property  by  the  words  "residue  of  my 
money,"  must  mean  residue  of  property  ejusdem  generis 
with  that  which  was  subject  to  the  payment  of  debts, 
and,  therefore,  passed  stock  in  the  funds.    Another  class 
of  cases  has  been  where  the  Court  has  leant  against  an 
intestacy;  and,  in  order  to  effect  the  intention  of  the  tes- 
tator, unless  something  else  appeared  in  the  will  to  control 
that  construction,  the  Court  has  called  that  intention  in 
Jud  to  shew,  that,  in  disposing  of  his  property,  by  the 
word  "money"  he  meant  to  include  stock.    But,  in  this 
will,  there  is  no  charge  of  debts  or  legacies,  nor  is  there 
any  gift  which  could  prevent  this  lady  dying  intestate 
as  to  some  portion  of  the  property  which  she  would  al- 
most certainly  have  at  the  time  of  her  death,  such  as  fur- 
niture and  similar  articles,  which  could  not  by  any  in- 
tendment be  included  in  the  word  "money."     There- 
fore, there  is  nothing  on  the  face  of  the  will  to  shew, 
that  she  did  intend  to  make  a  complete  disposition  of 


(a)  1 M.  &  K.  66. 
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1854.  the  whole  of  her  property.  In  that  respect,  therefore, 
some  additional  weight  may  be  given  to  the  supposition, 
that  this  instrument  was  not  intended  to  be  a  full  and 
complete  disposition  of  her  property,  from  the  probability 
that  she  intended  to  make  such  a  disposition  by  some 
other  instrument;  because  the  word  ^^  money  "  could  not, 
according  to  the  ordinary  usage  of  mankind,  pass  furni- 
ture, leaseholds,  or  other  property,  so  different  to  its  usual 
meaning. 

The  only  point  remaining  iq  this,  which  struck  me  from 
the  first  as  possibly  having  some  weight,  namely,  that  the 
testatrix  has  limited  the  gift  to  a  bequest  for  life,  with  a 
gift  over.    That  strongly  confirms  the  impression  which  I 
should  have  if  not  bound  by  authority,  that  the  testatrix 
intended  in  this  bequest  to  include  her  stock.  But,  as  the 
word  "  money''  is  allowed  to  pass  not  only  money  in  a  purse 
but  money  at  a  bank,  I  think  it  would  be  giving  too  large 
an  effect  to  this  kind  of  limitation  to  say,  that  it  was  im- 
possible, under  any  circumstances,  that  the  testatrix  could 
mean,  that  what  she  thus  settled  for  life,  with  limitations 
over,  might  not  be  at  her  death  of  sufficient  amount  to 
make  it  worth  settling  in  that  manner.    That  is^  in  effect, 
the  argument  from  this  limitation.    It  is  painful  to  be 
obliged  to  come  to  the  conclusion  to  which  I  have  come 
upon  the  construction  of  this  will;  because  I  should  have 
had  strongly  the  impression,  that,  in  ordinary  parlance, 
the  word  ^' money  *'  as  here  used,  might  have  included  the 
stock  in  question^  if  I  were  not  compelled  by  authority  to 
hold  otherwise;  but,  if  I  followed  my  private  judgment,  I 
should  be  throwing  that  imcertainty  upon  the  law  which 
every  one  has  always  deprecated. 

There  must,  therefore,  be  a  declaration,  that  the  stock 
did  not  pass  by  this  will,  and  the  costs  of  all  parties  must 
come  out  of  the  estate. 


GASES  IN  CHANCEBT. 


HAGGAR  V,  NEATBT.  /».  lot*. 

bARAH  SQUIRE,  by  her  will,  dated  the  17th  of  July,  PmfBtmaiAi^ 
1832,  after  deyising  certain  freehold  and  copyhold  here-  ^^!^Gifi^ 
ditaments  to  the  trustees  of  her  will,  upon  the  trusts  there-  ^^  ^/  ^^' 

in  mentioned,  continued  as  follows : — "  I  also  give  and  be-        

queath  unto  my  said  trustees  the  sum  of  20L  per  annum,  tnuteetofthe 
Bank  Lang  AnnuMeSy  or  an  annual  or  yearly  eum  equal  J^^^^^^ 
iheretOy  upon  trust,  to  pay  the  same  from  time  to  time,  as  LongAnnuitiei, 

«  or  an  anDual 

the  same  shall  be  received,  unto  my  daughter  Elisabethy  aiim  equal  there- 
to and  for  her  own  use  and  benefit,  independent  of,  and  to'^the«uDe 
not  to  be  subject  to,  the  debts,  control,  or  engagements  of  JU^f^'^^^ 
any  husband  with  whom  she  may  happen  to  intermarry,  deoeaM,  to  pay, 
and  for  which  her  receipt  and  receipts,  signed  by  her  alone,  and  make  orer' 
whether  she  shall  be  covert  or  sole,  and  notwithstanding  iJl^kw^BMney 
such  coverture,  shall  be  a  good  and  sufficient  discharge,  "^^^  ihouid 
and  good  and  sufficient  discharges  to  the  person  or  per*  the  payment  of 
sons  paying  the  same;  and  from  and  immediately  after  her  ^mU)  e^^ 
decease,  upon  trust  to  pay,  assign,  transfer,  and  make  over  ^^^J^'^ 
tftc  principal  stock  or  money  which  shall  he  set  apart  for  the  The  teatatriz, 

.^.y  .,  ,  ,  ,.1,  ,       atthedateof 

payment  of  the  said  yearly  sum,  unto  her  children  who  her  will,  and 
shall  be  living  at  the  time  of  her  decease,  if  more  than  d«^iuid6oL 
one  share  and  share  alike,  and  if  but  one  child  then  to  J  y«"  B«nk 

LongAnnu- 

such  one  or  only  child.    But  if  there  shall  be  no  such  tiet,  which 

child  then  living,  upon  trust  to  pay,  assign,  transfer,  and  lutein  m'O: 

make  over  the  same  unto  and  amongst  my  children  or  "^^^^^ 

child  who  shall  be  then  living,  if  more  than  one  share  and  intended  to 

share  alike,  and  if  but  one  then  to  such  one  or  only  child/'  annnity  of  20/., 

And  the  said  testatrix  thereby  appointed  the  said  trustees  tILateea  of  ^e 

the  executors  of  her  said  will  will  had  notan 

option  to  make 
either  a  perma- 

The  testatrix  died  on  the  20th  of  August,  1833,  and  nent  inrest- 

ment,  or  aet 
apart  20/.  a  year 
Long  Annnitiea,  at  their  diacretion;  but  were  bonnd  to  take  the  coune  which  was  most  for  the  ad- 
vaatage  of  the  children  of  E^  by  investing  in  Conaols  such  a  aom  aa  would  produce  20L  a  year,  to 
aofwer  the  legacy. 
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1854.        ter  will  was  duly  proved  by  her  said  trustees  and  execu- 
tors. 

At  the  date  of  her  said  will,  and  thenceforth  up  to  her 
Staiemeni,     death,  the  testatrix  was  (amongst  other  personal  estate) 
possessed  of  the  sum  of  501  per  annum  Bank  Long  Annu- 
ities, terminable  in  the  year  1860. 

Her  said  daughter,  Elizabeth  Haggar,  had  only  one  child, 
a  son,  who  had  attained  the  age  of  twenty-K)ne  years. 

To  answer  the  bequest  of  "  the  sum  of  201  per  annum 
Bank  Long  Annuities,  or  an  annuity  or  yearly  sum  equal 
thereto,''  the  executors,  soon  after  the  death  of  the  said 
testatrix,  set  apart  the  sum  of  202.  per  annum  Bank  Long 
Annuities  out  of  the  said  sum  of  bGL  per  annum  Bank 
Long  Annuities,  of  which  the  said  testatrix  was  so  pos- 
sessed as  aforesaid,  and  from  time  to  time  paid  the  same 
to  the  said  Elizabeth  Haggar, 

These  facts  were  now  stated  in  a  special  case,  in  which 
Elizabeth  Haggar  and  her  son  were  Plaintiffs,  and  the  ex- 
ecutors Defendants,  and  which  submitted  the  question, 
whether,  upon  the  true  construction  of  the  bequest  in  the 
said  will,  the  Plaintiffs  were  entitled  to  have  such  a  sum 
set  apart  out  of  the  said  testatrix's  estate,  as,  when  in- 
vested in  the  purchase  of  Bank  SL  per  Cent  Annuities, 
would  produce  in  dividends  the  full  sum  of  202.  per  an- 
num, such  dividends  to  be  paid  to  the  Plaintiff  Elizahe^ 
Haggar  during  her  life,  and  the  principal  fund,  at  her 
death,  to  be  transferred  to  the  child  or  children  who  should 
be  entitled  to  the  benefit  of  the  aforesaid  bequest,  or  whe- 
ther the  said  bequest  had  been  duly  answered  and  satis- 
fied by  the  setting  apart  and  appropriation  of  the  said 
sum  of  202.  per  annum  Bank  Long  Annuities  as  aforesaid. 
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Mr.  RoU,  Q.  C,  and  Mr.  Cairns,  for  the  Plaintiffs,  ar- 
gued, that  the  legatees  had  a  right  to  choose  which  of  the 
two  subjects  of  bequest  they  would  take,  and  cited  Seale  v. 
8edle(a),  in  which  there  was  a  direction  by  will  that  all 
die  testator's  money  in  the  funds  should  be  laid  out  in 
the  purchase  of  lands  of  3002.  or  400L  a  year,  and  settled 
on  his  eldest  son  and  the  heirs  male  of  his  body,  with  re- 
mainders over;  and  the  Lord  Chancellor  Cowper  said,  that 
he  would  construe  it  in  the  most  liberal  sense,  and  that  it 
should  be  4002.  a  year. 

Mr.  Bacon,  Q.  C,  and  Mr.  Surrage,  for  the  Defendants,  ar- 
gued that  the  first  gift  was  of  a  sum  of  Long  Annuities,  and 
that  the  alternative  investment  must  be  ''equal  thereto" 
in  all  respects,  that  is,  taking  into  consideration  the  time 
at  which  the  Long  Annuities  were  to  cease. 

But  whatever  the  construction  in  that  respect  must  be, 
it  was  plain,  from  the  nature  of  this  gifl,  that  the  parties 
beneficially  interested  could  not  exercise  the  option,  for 
they  might  be  infants  or  unborn  at  the  death  of  the  tes- 
tatarix;  and,  therefore,  it  must  have  been  intended  that 
the  trustees  should  use  their  discretion  in  the  choice ;  and 
the  Court  would  not  interfere  with  what  they  had  done. 
In  y/Uson  V.  WUson  (6),  where  the  bequest  was  of  a  life 
annuity  of  25Z.  a  year,  or  500i.  in  money,  Vice-Chancellor 
Knight  Bruce  held,  that  the  option  was  given,  not  to  the 
legatee,  but  to  the  persons  to  whom  the  property  which 
^as  subject  to  the  legacy  was  given. 

Mr.  Cairns,  in  reply,  suggested  that  the  true  construc- 
tion was,  that,  when  the  Long  Annuities  ceased,  a  perma- 
nent investment  was  to  be  made,  which  would  produce 
202.  a  year.  This  made  all  the  will  consistent,  and  avoided 
all  questions  as  to  option  or  election. 


1854. 


Aiyumeni^ 


(a)  1  P.  WniB.  290. 


(ft)  1  De  O.  &  S.  162. 
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1854. 


JudgmtmL 


Vicb-Chanobllob  Sib  W.  Page  Wood: — 

I  think  that  the  true  construction  of  this  will  is,  that 
this  lady  intended,  and  it  is  the  substance  of  her  will,  to 
give  a  permanent  annuity  of  202.  to  the  l^atee  for  life,  and 
then  to  her  children.  That  would  be  the  prima  facie  con- 
struction, from  the  form  of  the  gift  being  of  an  annual 
sum  to  one  for  life,  with  an  executoiy  bequest  oTer  of  the 
fund  out  of  which  it  w^  secured,  whatever  that  might  be, 
to  other  persons,  after  the  death  of  the  person  entitled  for 
life.  The  testatrix  gives  to  trustees  the  sum  of  202L  Bank 
Long  Annuities,  or  an  annual  or  yearly  sum  equal  thereto, 
upon  trust  to  pay  it  to  her  daughter  for  life;  and,  after 
her  decease,  then  in  trust  ''to  pay,  assign,  transfer,  and 
make  over  the  principal  stock  or  money  which  shall  be 
set  apart  for  the  payment  of  the  said  yearly  sum  unto  her 
children  who  shall  be  living  at  the  time  of  her  decease.'' 
She  contemplated  clearly,  therefore,  that  there  would  be 
some  principal  sum  set  apart  for  the  payment  of  this  an- 
nual sum. 


Mr.  Surrage  ingeniously  suggested,  that,  the  gift  being 
of  a  sum  of  "  202.  Bank  Long  Annuities,  or  an  annuity  or 
annual  sum  equal  thereto,"  that  must  mean  equal  in  dura- 
tion as  well  as  in  amount  I  think  that  could  hardly  be 
the  true  construction  in  point  of  phraseology  alone,  for  it 
was  not  equality  of  duration  that  was  then  present  to 
the  mind  of  the  testatrix.  She  was  looking  to  the  annual 
sum  that  was  to  be  paid;  and  the  equality,  therefore,  can- 
not apply  to  more  than  the  sum  of  20Z.  mentioned  as 
the  yearly  amount  Moreover,  it  would  be  an  unreason- 
able construction  of  the  will,  that  the  testatrix,  in  1832, 
should  bequeath  to  one  person  for  life,  and  then  to  the 
unborn  children  of  that  person,  a  fund  which  she  knew 
was  only  to  last  twenty-eight  years  from  that  tima  That 
consideration  also  shews,  that  it  is  much  more  probable 
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that  the  testatrix  meant  to  refer  to  equality  of  the  annual 
sum  irithout  reference  to  the  duration  of  the  Long  An- 
nuitiea. 

Then  the  ^ft  is  alternative,  either  of  202.  per  annum 
Long  Annuities,  or  an  annuity  or  annual  sum  equal  there- 
to; and,  irith  reference  to  the  money  to  be  set  apart  to  pro- 
duce that  annual  sum,  in  truth,  a  §ort  of  option  was  given, 
either  to  secure  an  annual  sum,  which  must  mean  a  prin- 
cipal sum  to  produce  that  amount  for  ever,  or  to  set  apart 
instead,  such  a  sum  of  Bank  Long  Annuities  as  would 
produce  202.  a  year.    The  remaining  question  is,  whether 
the  executors  were  justified  in  acting  on  their  own  view 
of  what  they  should  do ;  whether  they  should  set  apart  the 
Long  Annuities,  or  make  a  permanent  investment.    Ac- 
cording to  the  case  which  has  been  cited  from  Peere  WU- 
Uams^  the  decision  in  which  is  founded  upon  the  civil 
law,  if  there  be  a  legacy  to  A.  of  300Z.  or  4002.,  the  legatee 
has  a  right  to  say  that  he  will  take  that  which  is  the  most 
beneficial    If  the  parties  may  do  that,  the  gift  over  here 
being  to  unborn  children,  I  think  that  the  trustees  of  the 
will  are  bound  to  take  the  course  which  would  be  the  best 
for  these  children.    It  is  not  a  bequest  to  the  children 
without  the  intervention  of  trustees,  so  that  the  children 
might  have  the  choice;  but  here  it  is  given  to  trustees,  not 
with  any  direction  to  do  what  they  please  in  the  matter, 
bat  an  absolute  gift  to  them  of  one  or  the  other  of  these 
Ainds;  and  what  a  legatee,  sui  juris,  would  be  entitled  to 
do  in  such  a  case  for  his  own  benefit,  the  trustees,  or  the 
Court,  if  they  had  come  for  its  direction,  should  do  for 
these  children. 


1854. 


JudgmerU. 


In  the  case  of  Wibon  v.  W%Uon(a),  the  Vice-Chancellor 
was  especially  guarded  in  founding  his  decision  upon  the 


(a)  1  De  G.  &  S.  152. 


1S54. 
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particular  terms  of  the  will.  These  were  terms  which 
would  compel  a  party^  on  certain  conditions,  to  purchase  a 
certain  annuity,  and  then  there  was  a  gift  of  that  annuity, 
or  the  sum  of  money  to  be  expended  in  its  purchase,  and 
JudpMnt  ^1^^  Vice-chancellor  thought,  looking  to  the  whole  of  the 
will,  that  there  was  not  an  option  in  the  l^atee.  The 
conditions  could  not  apply  to  a  sum  certain,  and  the  le- 
gacy being  given  in  both  ways,  probably  for  that  reason 
the  Vice-chancellor  decided  that  the  choice  did  not  rest 
with  the  legatee.  Seale  v.  8eale(a)  was  not  cited  in  that 
case;  but  I  have  no  doubt  that  the  principle  of  that  case 
was  present  to  the  mind  of  the  learned  Judge  who  de- 
cided Wilson  y.  WiUonib),  and  that  he  thought  himself 
bound  to  come  to  the  conclusion  at  which  he  axriyed  by 
the  special  circumstances  of  the  case. 

Declare,  that,  according  to  the  true  construction  of  the 
will  of  the  said  testatrix,  such  a  sum  of  money  ought  to 
be  set  apart  in  respect  of  the  legacy  in  the  case  mentioned, 
as,  when  invested  in  the  purchase  of  SL  per  cent.  Consols, 
will  produce  the  full  sum  of  20Z.  a  year. 


(a)  1  P.  Wms.  290. 


(b)  1  De  G.  &  S.  152. 
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WEST  V.  RAY.  ^t{Jf' 

BJiarch  8M. 
Y  an  indenture,  dated  the  4th  of  June,  1835,  the  first  Power  of  Ap- 
trust  declared  of  certain  leasehold  property  of  Thomas  West,  ^riUm^mder 
the  settlor,  which  was  therein  comprised,  was  to  assign  the  f^^^J^^f^ 
same  "  unto  such  person  and  persons,  and  in  such  manner  «m^^  ^^ 
and  form,  and  with  or  without  power  of  revocation  and  where  a  power 
new  appointment,  as  the  said  Thomas  West  at  any  time  or  b  toCe«wiI- 
times  during  the  term  of  his  natural  life,  by  any  deed  or  **]*^!L^*"? 
deeds,  writing  or  writings  under  his  hand  and  seal,  to  be  and  seal  of  the 
attested  by  two  or  more  credible  witnesses,  shall  direct,  be°MerciMd"by 
limit,  or  appoint  of  or  concerning  the  same  respectively,  tiA  J^STSr^ 
or  any  part  or  parts  thereof;"  and  in  default  thereof  and  fonnaiitiei  re- 

___  ___  fliiired  oy  the 

subject  thereto.  In  trust  for  the  said  Hiomas  West  and  i  Vict  e.  26, 
his  asngns  diiring  his  life;  and  firom  and  after  his  decease,  wn^nqvA^- 
upon  the  further  trusts  therein  mentioned  eH^.^uSri^''" 

should  be 


The  said  Thomas  West,  on  the  7th  of  February,  1849,  iaMdami$$ai^ 
made  his  last  will  and  testament,  not  under  seal,  but  exe-  J^pn^to*^**** 
cuted  by  him,  and  attested  in  conformity  with  the  re-  ^v«  of  which 
quiflitions  of  the  1  Vict  c.  26;  and  thereby,  after  be-  quisitioniB, 
queathing  certain  leasehold  premises  not  comprised  in  the  be  ezende^  bj 
aforesaid  indenture,  and  giving  divers  pecuniary  legacies,  ^^|^^^ 
he  proceeded:  "I  give  and  devise,  direct,  limit,  and  ap-  comparatively 

.  unimportaiit. 

pomt,  all  the  messuages^  lands,  hereditaments,  and  real   Thereaaonthat 
estate  of  every  tenure  of  or  to  which  I  am  now,  or  at  my  '^^'^  P®^^' 
death  shall  be,  seised  or  entitled  at  law  or  in  equity,  or  been  held  duly 
which  I  have  now,  or  at  my  death  shall  have,  power  to  &„  the  new 
dispose  of  by  will,  (except  what  I  otherwise  dispose  of  by  ][^^  ^^^^ 
this  my  will  or  any  codicil  thereto,)  unto  and  to  the  use  hand  and  seal 
^f"  certain  trustees,  upon  trust  to  sell,  and  out  of  the  under  the  gene- 

iml  word  **  writ^ 


ntby 

what  kind  of  initniment  the  power  waa  ezerciBed,  pnrided  the  essential  solenmitiea  were  complied 
with.    BuekeU  t.  BUnkkom  (5  Hare,  131),  not  followed. 

VOL.  I.  XX  E.  K.  W. 
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moneys  to  arise  from  such  sale,  and  by  and  out  of  his  per- 
sonal estate,  to  pay  his  funeral  and  testamentary  expenses, 
debts,  and  legacies,  and  divide  the  residue  equally  amongst 
such  of  his  grandchildren,  who,  being  a  grandson  or  grand- 
sons, should  attain  the  age  of  twenty-one  years,  or,  b^g 
a  granddaughter  or  granddaughters,  should  attain  that  age 
or  marry;  with  certain  provisions  for  their  adTanoement 
and  benefit  in  the  meantime 


The  testator  died  in  the  month  of  September,  1850. 

The  infant  grandchildren  of  the  testator  concurred,  as 
Plaintiffs,  with  the  persons  entitled  under  the  settlement 
in  default  of  appointment,  as  Defendants,  in  a  special  case 
for  the  judgment  of  the  Court,  whether  the  leasehold  pre- 
mises assigned  by  the  indenture  of  the  .4th  of  June,  1835, 
became  subject  to  the  trusts  declared  by  the  said  will  in 
favour  of  the  testator's  grandchildren,  or  whether,  not- 
withstanding such  will,  the  said  premises  continued  sub- 
ject to  the  trusts  declared  by  the  said  indenture  in  favour 
of  the  said  Defendants. 


ArgumefU.  Hr.  BroweU  for  the  Plaintiffs. — The  appointment  is  valid 
under  the  10th  section  of  1  Vict  a  26,  which  provides 
"  That  no  appointment  made  by  will  in  exercise  of  any 
power  shall  be  valid,  unless  the  same  be  executed  in  manner 
hereinbefore  required;  and  every  will  executed  in  manner 
hereinbefore  required  shall,  so  far  as  respects  the  execu- 
tion and  attestation  thereof,  be  a  valid  execution  of  a  power 
of  appointment  by  will,  notwithstanding  it  shall  have  been 
expressly  required  that  a  will  made  in  exercise  of  such 
power  should  be  executed  with  some  additional  or  other 
form  of  execution  or  solemnity.''   BwUceU  v.  Blenkhorn{a) 

I  (a)  5  Hare,  131. 
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decided,  that  a  will,  executed  according  to  this  statute  and  i8M. 
not  sealed,  was  a  valid  exercise  of  a  power  of  appointment 
''  bj  any  deed  or  deeds,  writing  or  writings,  to  be  hj  her 
sealed  and  delivered  in  the  presence  of  and  attested  by 
one  witness  or  more:"  Vice-Chancellor  WigrcMn  saying,  ^r^umenL 
that  it  had  been  settled  by  judicial  decision,  that  a  will 
would  have  been  a  writing  within  the  terms  of  this  power 
before  the  Act;  but  then,  the  required  formalities  of  exe- 
cution must  have  been  complied  with;  and  that  the  object 
of  the  statute  being  to  dispense  with  useless  formalities  in 
favour  of  the  intention  of  donors  of  powers,  a  will  was  still 
a  writinij^,  and  the  10th  section  applied.  This  decision  has 
had  acme  doubt  thrown  upon  it  by  the  Lords  Justices  in  a 
suit  respecting  the  very  instruments  now  in  question,  in 
CoUard  v.  8amp«m(a),  the  Lord  Justice  Turner  saying, 
that  the  reasoning  in  the  judgment  in  Buckell  v.  Blenh- 
hom(b)  was  not  so  conclusive  as  to  settle  the  question; 
and  the  Lords  Justices  concurred  in  refusing  specific  per- 
formance of  a  contract  to  purchase  property,  the  title  to 
which  depended  on  that  authority. 

The  result  of  the  decisions  previously  to  the  statute  is 
thus  stated  in  1  Sugd.  Pow.  262,  7th  ed. :—"  Although  a 
will  is  not  a  good  execution  of  a  power  to  be  executed  by 
a  deed,  yet  where,  in  the  instrument  creating  the  power, 
words  are  thrown  in  of  a  general  comprehensive  sense,  as 
'writing'  or  '  instrument,'  the  Court  will  take  advantage 
of  them  in  favour  of  the  intention,  and  deem  a  will  within 
the  meaning  of  the  power,  although  in  vulgar  acceptation 
the  words  p)int  to  a  deed.''  And  for  this,  he  cites  Ktbbet 
V.  L€e{c),  where  a  power  of  revocation,  to  be  exercised 
''by  writing  under  his  hand  and  seal,  and  by  him  deliver- 
ed in  the  presence  of  three  credible  witnesses,"  and  ''then 
and  from  thenceforth"  the  former  uses  to  be  void,  was 

(a)  17  Jut.  641.  (6)  6  Hare,  131.  (c)  Hob.  312. 
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18M.  held  to  be  well  exercised  by  a  will  executed  with  the  pre- 
scribed formalities,  notwithstanding  the  words  ''  then  and 
from  thenceforth/'  which  were  rejected  as  repugnant.  So  in 
Hie  Countess  of  Roscommon  v.  Fowke  (a),  where  the  power 

^^^'^"'^  was  to  revoke  "  by  any  writing  under  her  hand  and  seal, 
attested/'  &a,  and  "by  the  same  or  any  other  deed"  to 
limit  new  uses:  the  latter  apparently  repugnant  words 
being  read  "  by  the  same  writing  or  any  other  deed,"  &a 
In  Lisle  v.  LideQ}),  a  power  to  appoint  "  by  writing"  sim- 
ply was  considered  exerciseable  by  will.  [Mr.  JoUiffe,  for 
the  Defendants,  admitted  that  the  word  "  writing"  in  the 
power  would  include  a  will  among  other  instruments.] 
Then,  this  power  might  have  been  exercised  by  a  will 
sealed;  but  that  would  be  adding  a  formality  to  the  exe- 
cution of  the  will,  which  the  statute  intended  to  prevent 

Mr.  JoUiffe  for  the  Defendants. — The,  power  cannot  be 
exercised  by  a  will  without  the  prescribed  formalities. 
The  interpretation  clause  of  I  Vict  c.  26,  says,  that  the 
word  "  will"  in  the  Act  "  shall  extend  to  a  testament  and 
to  a  codicil,  and  to  an  appointment  by  will,  or  by  writing 
in  the  nature  of  a  will  in  exercise  of  a  power."  The 
power  in  this  case  is  not  to  be  exercised  by  "  writing  in 
the  nature  of  a  will/'  therefore,  the  10th  section  does  not 
apply.  It  is  reasonable  to  suppose  that  the  donor  of  the 
power  did  not  intend  that  the  settlement  should  be  dis- 
placed by  will,  but  only  by  deed  inter  vivoa  If  this  be 
a  good  execution  of  the  power,  then,  by  the  27th  section, 
a  general  bequest  would  also  have  been  so,  though  not  re- 
ferring to  the  power. 

Mr.  Browell  in  reply. —It  is  settled  that  "  writing"  in 
a  power  may  mean  a  will.  [Vicb-Chakcbllob. — ^If  the 
donor  had  said  "  writing  testamentary  or  otherwise,"  it 

(a)  4  Bra  P.  C.  623.  (b)  1  Bro.  C.  C.  633. 
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would  Iiave  come  within  the  Act]  The  law  has  said  it 
for  him.  The  object  of  the  statute  was  merely  to  produce 
uniformity  in  the  manner  of  executing  willa 

YiCBrCuASCSLio^ — ^I  must  take  time  to  consider  this 
case.  The  question  was  decided  by  Vice-Chancellor 
Wifframy  and  that  decision  has  not  been  appealed  from, 
and  must  not  be  departed  from  lightly. 
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Vicb-Chaitcbllob  Sie  W.  Paob  Wood  : — 

In  this  case  the  Court  is  called  upon  to  consider  the 
decision  of  Vice-Chancellor  Wigram  in  Bu>ckeU  v.  Blenk- 
horn  (a),  under  circumstances  precisely  analogous,  in  con- 
sequence of  the  question  having  been  brought  before  the 
Master  of  the  Rolls,  and  then  before  the  Lords  Justices,  in 
the  case  of  CoUard  v.  Sampson  (6).     That  was  a  suit  con- 
cerning this  same  will,  for  the  purpose  of  enforcing  spe- 
cifically a  contract  which  depended  on  a  title  resting  for 
its  validity  upon  that  decision  in  Buckell  v.  Blenkhom  (a), 
and  the  case  is  now  open  for  decision  in  consequence  of 
the  Lords  Justices  having  expressed  their  opinion,  that  they 
could  not  consider  the  point  to  have  been  so  satisfactorily 
determined  as  to  induce  them  t<)  enforce  specific  perform- 
ance of  the  contract     I  must  therefore  look  at  the  ques- 
tion, not  guided  by  the  decision  of  Vice-Chancellor  Wig- 
ram,  further  than  as  giving  the  weight  of  his  opinion  to 
one  conclusion  on  this  somewhat  difi&cult  subject 

The  question  arises  thus:  the  settlor  here  reserved  a 
power  of  appointing,  "during  the  term  of  his  natural 
life,  by  any  deed  or  deeds,  writing  or  writings,  under  his 
hand  and  seal,  to  be  attested  by  two  or  more  credible  wit- 
nesses;" and  then  he  made  an  appointment  by  will  not 
under  seal,  but  executed  and  attested  as  required  by  the 


March  M. 
Judgment 


(a)  5  Hare,  131. 


(b)  17  Jur.  041. 
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Statute  of  Wills,  1  Vict  a  26.    Vice-Chancellor  Wigram, 
in  Buckell  y.  Menkhorn  (a),  held,  that>  inasmuch  as  the 
previous  decisions  had  established,  that,  where  there  was 
a  power,  worded  like  this,  of  appointing  '^bj  writing,"' 
coupled  with  certain  solemnities,  a  testamentary  writing 
executed  with  those  solemnities  would  be  a  good  execu- 
tion of  the  power,  the  donor  being  indifferent,  so  long 
as  the  conditions  were  complied  with,  whether  the  in- 
strument  were  a  writing  or  a  will;  therefore  the   case 
would  fall  within  that  section  of  the  new  statute,  which 
directs,  that  every  will  executed  and  attested  in  the  man- 
ner required  by  the  Act  should,  "  so  far  as  respects  the 
execution  and  attestation  thereof,  be  a  valid  execution  of 
a  power  of  appointment  by  will,  notwithstanding  it  shall 
have  been  expressly  required  that  a  will  made  in  exercise 
of  such  power  should  be  executed  with  some  additional  or 
other  form  of  execution  or  solemnity."    Vicc-Chancellor 
WijSfram  commented  upon  the  case  before  him  in  this 
manner:  "Before  the  Wills  Act,  the  word  'writing,'  in 
cases  like  the  present,  had  received  a  judicial  interpreta- 
tion, which  included  a  wilL     But  the  Court  held,  that 
they  could  not  dispense  with  the  formalities  prescribed  by 
the  instrument  creating  the  power — although  they  were 
not  necessary  to  the  validity  of  a  will — because  those 
forms,  being  in  themselves  without  value,  could  have  no 
equivalent    Now,  by  the  Statute  of  Wills  (1  Vict.  c.  26) 
it  is  provided,  that,  in  the  execution  of  wills,  one  given 
form  shall  be  observed,  and  that  such  form  shall  be  an 
equivalent  for  every  arbitrary  form  of  execution  which  the 
donor  of  a  power  may  prescribe.    It  was  not  at  the  ex* 
pense,  but  in  favour,  and  for  the  benefit  of  such  donors, 
and  in  order  that  their  intentions  might  not  be  disappoint^ 
ed  by  the  neglect  of  useless  forms,  that  this  legislative 
provision  was  made.     I  must  presume  in  this  case  that 
Sarah  M'Lauchian  made  the  deed  of  the  1st  of  September, 


(a)  5  Hare,  131. 
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1843,  with  the  knowledge  of  the  decisions  upon  the  word        ^^^ 
'writing,'  aad  with  knowledge  also  of  the  provisions  of 
the  Wills  Act." 

Now  the  Lord  Justice  Twmer^  afker  citing  those  ob-     ^^^dgmau. 
servations  of  Yice-Chancellor  JVigram^  in  CoUard  y.  Samp- 
»n(a)^  considered  that  they  were  not  such  satisfactory 
reasons  as  to  induce  the  Court  to  hold,  that  an  appoint- 
ment made,  as  in  this  case,  by  a  will  not  executed  in  com- 
pliance with  the  provisions  of  the  power,  but  duly  exe- 
cuted and  attested  under  the  Wills  Act,  would,  by  virtue 
of  that  statute,  be  a  good  execution  of  the  power.    I  am 
bound  to  say,  upon  consideration,  that  I  feel  the  justice  of 
that  remark,  and  that  I  cannot  hold  that  this  power  has 
\>een  duly  executed ;  but,  at  the  same  time,  I  must  add,  that 
I  fear,  in  nine  cases  out  of  ten,  the  intention,  both  of  the 
donor  and  of  the  party  executing  the  power,  who  of  course 
intends  to  execute  it  effectually,  will  be  defeated  by  such 
a  decision.     But  the  legislature  might  have  provided  for 
the  case,   and  has  not  done  so.     I  must  consider  the 
origin  of  those  decisions  of  the  Courts  of  law  with  refer- 
^ce  to  the  solemnities  required,  in  which  it  was  held, 
that  every  formality  must  be  complied  with.    The  Courts 
of  law  held  this  upon  two  grounds — first,  because  the  do- 
lior  of  the  power  has  declared  how  it  must  be  exercised, 
uid  cujus  est  dare  ejus  est  disponere;  and,  secondly,  the 
Courts  of  law  regarded  appointments  under  powers  as  in 
the  nature  of  conditional  limitations  to  defeat  existing 
uses,  and  considered  that,  therefore,  they  were  to  be 
strictly  executed.    However,  as  it  often  happened  that 
some  of  the  formalities  were  forgotten,  and  the  intention 
^ould  thus  have  been  frustrated,  the  Courts  of  equity,  in 
certain  favoured  cases,  have  supplied  thewantofthe  required 
formalities.    There  still  remain  many  instances  in  which 
the  objection  prevails;  but,  in  the  case  of  wills,  the  l^gis- 

(a)  17  Jut.  641. 
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lature  has  interfered,  and,  instead  of  the  many  uadess 
ceremonies  that  may  be  required  for  the  execation  of  a 
power  by  will,  has  provided  one  form  of  execation  utd 
attestation,  and,  if  that  be  complied  with,  all  others  are 
disregarded.  The  legislature  might  hare  gone  on  to  say, 
if  the  subject  of  deeds  had  been  before  them,  that  what- 
eyer  instrument  would  be  good  as  a  deed,  and  was  for- 
mally executed  as  a  deed,  should  be  a  due  execation  of  & 
power  to  be  executed  by  deed,  whatever  other  ceremoni^ 
might  be  required  by  the  power;  however,  th^y  have  not 
done  so.  Now  I  find  in  this  settlement  a  power,  not  to 
appoint  by  will  at  all,  but  by  deed  or  writing,  with  certain 
required  solemnities.  The  decisions  on  this  point  before 
the  statute  were  in  efiect,  that  the  donor  of  the  power  had 
thought  the  character  of  the  writing,  whether  it  should  be 
testamentary  or  inter  vivos,  not  of  the  essence  of  the  case. 
All  he  had  thought  essential  were  the  solemnities  with 
which  the  power  was  to  be  exercised,  and,  provided  they 
were  observed,  it  was  indifierent  whether  the  instrument 
by  which  the  power  was  exercised  were  a  will  or  a  deed; 
and  when  it  was  exercised  by  will,  as  in  the  case  otLide 
V.  Lisle  (a),  though  the  instrument  is  a  will  and  revocable, 
yet,  being  executed  with  all  the  required  ceremonies,  and 
being  within  the  words  of  the  power,  it  was  held  to  be  a 
good  execution  of  the  power.  But  when  the  donor  has 
made  the  required  solemnities  essential  to  the  power,  and 
has  not  stated  that  it  is  to  be  exercised  by  will,  but  only  by 
deed  or  writing,  can  I  hold  that  it  falls  within  the  10th  sec- 
tion of  the  statute  1  Vict  c.  26,  which  provides,  that  every 
will,  executed  in  manner  thereinbefore  required,  shall,  so 
far  as  respects  the  execution  and  attestation  thereof,  be  a 
valid  execution  of  a  power  of  appointment  by  will,  not- 
withstanding it  shall  have  been  expressly  required  that  a 
will  made  in  exercise  of  such  power  should  be  executed 
with  some  additional  or  other  form  of  execution  or  so- 
lemnity. 

(a)  1  Bro.  C.  C.  633. 
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The  donor  might  well  say,  "  I  have  not  made  any  di- 
rection at  all  as  to  a  will,  and  therefore  my  case  is  not 
within  the  statute.  It  may  be,  that  it  was  a  matter  of  in- 
difference to  me  whether  the  exercise  of  the  power  should 
be  by  will  or  not ;  but  it  was  of  the  essence  of  my  direction 
that  it  should  be  done  with  certain  solemnitiea  Where  the 
instrument  is  a  matter  of  form  and  the  required  solemni- 
ties are  the  substantial  requisites,  is  not  the  same  case  as 
where  the  instrument  is  the  substance  of  what  is  required 
by  the  power  and  the  solemnities  are  the  accessories,  which 
is  the  state  of  circumstances  to  which  the  statute  applies." 

I  regret  to  come  to  this  conclusion,  because,  when  per- 
sons fetter  themselves  with  these  forms,  instead  of  saying 
simply  that  the  appointment  should  be  by  deed  or  will, 
which  would  in   most  cases  fulfil  every  purpose,  they 
often  disappoint  themselves;  or  when  they  wish  to  give 
a  power  of  appointment  to  third  persons,  they  frequent- 
ly by  these  means  disappoint  the  object  of  all  parties. 
The  Legislature  has  made  a  provision  for  the  evil  in 
cases  of  wills ;  but  I  think  that  it  does  not  extend  to  the 
case  where  the  power  requires  not  a  will  but  an  instru- 
ment with  certain  formalities  different  to  those  observed 
in  the  execution  of  a  will.     The  distinction  is  no  doubt 
narrow;  for  if  the  power  had  been  to  be  executed  by  a 
"  writing  testamentary  or  otherwise,"'  then  the  case  would 
have  fallen  within  the  statute;  but  in  that  case  the  donor 
would  have  made  a  will  of  the  substance  of  the  case,  and 
then  the  provisions  of  the  statute  would  apply.     Not  hav- 
ing used  those  words,  I  think  that  he  has  not  brought  the 
limitation  of  the  power  in  the  settlement  within  the  oper- 
ation of  the  statute;  and  I  must  therefore  answer  the 
question,  whether  these  premises  passed  by  the  will,  which 
has  been  very  well  argued,  in  the  negative. 
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ji'a,26th.  HILL  V.  PRITCHARD. 

DimUaiUng  ijY  a  Settlement,  dated  the  15th  of  April,  1817,  made 

^^Plr^^Jo^  previously  to  and  in  consideration  of  the  marriage  which 

matbaml!^  was  shortly  afterwards  solemnised  between  WHliam Mob- 

—  setfy  since  deceased,  and  Mary  Masaey,  now  his  widow, 

which  ra?et-^  Certain  hereditaments  in  Walea  were  limited,  subject  to 

mSd^'Sie'  ^^®  trusts  of  a  term  of  6000  years,  vested  in  tmstees  to 

1IM  of  ^.  for  raise  portions  for  the  younger  children  of  the  marriage,  to 

mainder  to  her  uses  of  which  the  existing  uses  were,  in  the  first  place,  for 

«^ed  fpoww  ^^  ^^  Mary  Massey  for  life,  with  remainder  to  trustees 

chm*  *to  be'  ^  preserve  contingent  remainders,  with  remainder  to  the 

ezerdaed  dor-  use  of  the  first  and  Other  sons  of  the  marriage  sncces- 

the  tenant  for  sivcly,  and  the  heirs  of  their  respective  bodies^  with  divers 

^•eSLiigni-  remainders  over;  and  the  settlement  contained  a  power  of 

^  ^^h^^^^S  ^^^  ^^^  exchange,  which  was  given  to  trustees  to  be  ex- 

and  seal.  erciscd  from  time  to  time  during  the  life  of  Mrs.  Massey, 

^  *d^J!*'  *"*^  ^^^^  ^^  consent,  to  be  signified  by  any  writing  under 

whichthetenant  her  hand  and  seal. 

for  life  was  a 
party,  the  te- 

iMntmtaii,with  The  marriage  was  duly  solemnised,  and  there  was  issue 
hif  mother,  the  thereof.  The  eldest  son  of  the  marriage  was  named  Franr 
testified  hyi^   ct«  Elcocke  Massey^  and  he  attained  twenty-one  in  1843. 

executing  that 
deed,  conveyed 

the  setded  es-         WiUiam  Massev,  the  husband,  died  in  1837,  leaving  his 

tates,  suhject  to       .^  ,     ,,  ^  .    . 

her  life  estate     wife  and  eldest  son  survivmg. 

therein,  and 
also  other  here- 
ditaments, of  which  he  was  tenant  in  tail  in  possession,  to  uses  to  bar  dower  in  his  own  fiiToar. 

This  deed  contained  no  recital  of  any  contract,  bat,  in  the  operatiTe  part,  its  object  was  seated  to 
be  in  order  to  defeat  the  estate  or  estates  tail  of  the  tenant  in  tail  in  the  hereditaments  therein  eon- 
prised,  and  all  other  estates,  powers,  rights,  and  interests  limited  to  take  eflfect  after  the  detennins^ 
tion  or  in  defeaiance  of  soeh  estate  or  estates  tail,  and  to  limit  the  fee-simple  in  such  heroditsnentt, 
as  to  such  parte  thereof  as  were  Tested  in  the  tenant  for  life,  subject  to  her  life  estate  therein,  to  tbe 
uses  thereinafter  expressed : — Held,  that  the  concunenoe  of  the  tenant  for  life  in  the  disentsiliog 
deed  did  not  bar  her  power  of  assenting  to  a  subsequent  exercise  of  the  power  of  sale  and  exclisiue« 
because  this  was  a  power  to  raise  a  use  paramount  to  the  estate  tail,  and  there  was  nothing  in  ue 
finune  of  the  deed  from  which  a  contract  could  be  implied,  that  the  tenant  for  life  would  not  coment 
afterwards  to  the  exerdse  of  the  power  of  sale  and  exchange. 
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By  an  indenture,  made  the  8th  of  April,  1846,  between  1B54. 
the  said  Mary  Massey  of  the  first  part,  the  said  Francis  El- 
cocke  Massey  of  the  second  part,  and  Robert  Bover  Hinchliffe 
of  the  third  part,  after  reciting  the  said  settlement,  and 
certain  other  instmments,  under  which  the  said  Francis  El' 
cocke  Massey  ws^  tenant  in  tail  in  possession  of  certain  other 
hereditaments,  and  reciting  that  the  said  Francis  Elcocke 
MasseyhsA  attained  the  age  of  twenty-one, — it  was  witness- 
ed, "  that,  in  order  to  defeat  the  estate  or  estates  tail  of  the 
said  Francis  Elcocke  Massey ^  by  virtue  of  the  said  indenture 
of  settlement  and  other  assurances  hereinbefore  recited,  or 
any  of  tliem,  in  the  hereditaments  hereinafter  released  or 
intended  so  to  be,  and  all  other  estates,  powers,  rights,  and 
interests  limited  to  take  effect  after  the  determination,  or  in 
defeasance  of  such  estate  or  estates  tail,  and  to  limit  the  fee- 
simple  in  such  hereditaments  (as  to  such  parts  thereof  as 
are  vested  in  the  said  Mary  Massey  for  her  life,  subject  to 
her  life  estate  therein,)  to  the  uses  and  in  manner  herein- 
after expressed, — He  the  said  Francis  Elcocke  Massey, 
with  the  consent  of  the  said  Mary  Massey,  as  to  such  of 
the  hereditaments  hereinafter  described  or  referred  to, 
of  which  she  is  protector  of  the  settlement  creating  the 
estate  tail,  testified  by  her  executing  these  presents," 
granted  and  released  the  said  hereditaments,  together  with 
other  hereditaments  of  which  the  said  Francis  Elcocke 
Massey  was  tenant  in  tail  in  possession,  to  the  said  Robert 
Bover  Hinchliffe  and  his  heirs,  to  have  and  to  hold  the 
same  unto  the  said  Robert  Bover  Hinchliffe,  his  heirs  and 
assigns,  for  ever,  to  uses  to  bar  dower  in  favour  of  the  said 
Francis  Elcocke  Massey. 

Mary  Massey  and  the  trustees  in  whom  the  power  of 
sale  was  vested  contracted  with  John  Pritchard  for  the 
sale  to  him  of  part  of  the  estates  comprised  in  the  said 
power.  John  Pritchard  raised  the  objection,  that,  having 
regard  to  the  terms  of  the  disentailing  deed,  Mary  Massey 
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1854  Gould  not  consent  to  the  exercise  of  the  power  of  sale;  and 
the  trustees  and  Mary  Massey  as  Plaintiffs,  and  John 
Pritchard  as  Defendant,  now  presented  these  facts  to  the 
Court  in  the  form  of  a  special  case,  in  which  the  question 
was,  whether  a  valid  sale  and  appointment  could  be  made 
under  the  power. 


SkUement, 


Ar^meni,  Mr.  W.  M.  James,  Qp  C,  and  Mr.  Wxckena  for  the  Plain- 
tiffs. — ^The  right  of  the  tenant  for  life  to  consent  to  the 
exercise  of  the  power  of  sale  is  not  affected  hj  this  disen- 
tailing deed:  Roper  t.  HaU%/ax(a). 

Mr.  RoUy  Q.  C,  and  Mr.  W.  D,  Lewis  for  the  Defendant 
— The  power  of  the  tenant  for  life,  as  protector  of  the  set- 
tlement, to  assent  to  the  disentailing  deed  is  expressly 
opposed  to  and  in  derogation  of  the  power  of  sale  and  ex- 
change, which  is  a  power  to  raise  a  shifting  use  to  defeat 
the  estate  tail  If  the  shifting  use  were  limited  to  take 
effect  upon  a  collateral  event,  such  as  the  payment  by  A, 
of  loot,  it  would  be  barred  by  any  assurance  that  barred 
the  estate  taiL  But  the  power  of  sale  is,  for  this  purpose, 
the  same  as  a  use  expressly  limited.  If  the  event  provided 
for  happen,  or  the  power  be  exercised,  before  such  an  as- 
surance, the  estate  tail  will  be  defeated.  If  the  disentail- 
ing deed  be  first  executed  the  use  or  power  must  neces- 
sarily be  defeated. 

Then  this  disentailing  deed  contains  no  reservation  of 
the  powers  of  the  tenant  for  life,  for  the  object  of  the  deed 
is  expressed  to  be  in  order  to  defeat  all  powers  to  take 
effect  in  defeasance  of  the  estate  tail,  and  to  limit  the  fee- 
simple  in  these  hereditaments  in  manner  thereinafter  men- 
tioned. Those  words  are  directly  applicable  to  the  power 
of  sale,  which  is  only  to  be  exercised  with  the  consent  of 

(a)  8  Taunt  845;  Sugd.  Pow.,  App.,  No.  3. 
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the  tenant  for  life,  and  which,  therefore,  it  must  have  1864. 
been  intended  to  destroy  during  her  life,  for  the  power  of 
consenting  possessed  by  her  being  appendant  to  her  life 
estate  might  bo  released.  [Vicb-ChakcsIiLOR. — It  would 
scarcely  be  a  subject  of  release,  but  she  might  have  bound 
herself  by  a  contract  not  to  consent]  Having  joined  in 
this  deed,  she  cannot  now  defeat  it:  Ewma  v.  J(mes{a). 
[Vicb-Chancbllob. — That  was  a  contract  between  two  par^ 
ties  to  the  deed,  here  the  tenant  for  life  merely  consents 
to  enable  the  tenant  in  tail  to  bar  his  estate  tail]  They 
cited  also  the  following  extract  from  Burton's  Compendium, 
p.  808,  5th  edition.  Supposing  a  settlement  on  A.  for  life, 
with  remainder  to  B.  in  tail,  '4t  seems  clear  that  the 
power"  of  revocation  by  (7.  and  his  heirs  "  might  be  made 
co-extensive  with  that  estate,  because  a  recovery  suffered 
by  the  tenant  in  tail  when  in  possession  would  at  any 
time  effectually  defeat  it  Indeed,  it  is  very  usual  to 
give  a  power  to  the  trustees  and  their  representatives, 
^th  the  consent  of  the  tenant  for  life  or  tenant  in  tail 
in  possession  for  the  time  being,'"  to  sell  or  exchange. 
^  While  the  estate  of  the  tenant  for  life  continues,  tihe 
power,  it  is  true,  is  secured.  The  tenant  in  tail  in  re- 
nuunder  cannot  suffer  a  recovery  without  the  concur- 
rence of  the  tenant  for  life,  and  even  this  concurrence 
"^  not  necessarily  destroy  the  power.  For  his  old  estate 
for  life  may  still  continue,  and  whilst  that  lasts  any 
shifting  use  arising  by  an  exercbe  of  the  power  given  to 
the  trustees  must  be  antecedent  to  the  estate  tail,  and 
Paramount  to  it  in  title;  and  th^efore  the  power  will  still 
continue  exercisable,  notwithstanding  any  act  of  the  te- 
nant in  tail" 

The  reply  was  not  called  for. 


(a)  Supra,  p  29. 
F  f2 


JvdgTnewt^ 
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1854.  ViCB-CuANCKLLOR  SiB  W.  PaQB  WoOD: — 

I  think  that  this  power  of  sale  can  be  well  exercised 
The  ingenious  argument  which  Lord  8t  Leonardos  used  in 
Roper  V.  Hallifax  (a),  has  been  repeated  in  this  case:  that 
the  power  of  sale  was  to  raise  a  shifting  use  which  could 
not  be  said  to  be  paramount  to  the  estate  tail,  and  there- 
fore, when  the  estate  tail  was  barred,  every  interest  con- 
nected with  or  depending  upon  or  subsequent  to  it,  was 
destroyed  also. 

But,  in  this  case,  the  same  difficulty  does  not  occur  as 
in  many  other  cases,  where  a  shifting  use  is  to  be  intro- 
duced in  exercise  of  a  power ;  because  here  it  must  take 
effect  paramount  to  the  estate  tail,  the  exercise  of  the 
power  of  sale  and  exchange  being  confined  to  the  life- 
time of  the  tenant  for  life;  and,  therefore,  no  act  of  the 
tenant  in  tail  could  bar  this  power:  there  must  be  a  con- 
tract on  the  part  of  the  tenant  for  life,  not  to  give  that 
consent,  with  which  alone  the  power  could  be  exercised 
Then,  as  it  is  said  in  the  passage  cited  from  Burtoriy  it  is 
true  that  all  the  powers  to  be  exercised  during  the  estate 
tail,  with  the  concurrence  of  the  parties  entitled  to  it,  but 
displacing  it  to  the  extent  of  any  interest  created  under 
the  power,  are  barred  by  the  effect  of  a  recovery,  and  that 
is  probably  the  meaning  here  of  the  words  in  this  deed,  in 
order  to  defeat  all  powers  in  defeazance  of  the  estates  tail 
These  words  may  also  refer  to  the  other  estates  of  which 
he  was  tenant  in  tail  in  possession,  and  may  be  intended 
to  defeat  all  powers  which  could  affect  them,  and  that 
too  would  be  a  sensible  construction  of  the  worda  But 
I  cannot  import  into  this  deed  a  contract  on  the  part  of 
the  tenant  for  life,,  that  she  never  would  consent  to  the 
exercise  of  the  power  of  sale,  unless  I  am  driven  to  it, 
in  order  to  give  effect  to  all  the  words  employed;  and 

(a)  8  Taunt  646. 
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I  think  that  this  deed  is  not  so  framed  as  to  compel  me  ism. 
to  come  to  that  conclusion.  The  deed  is  framed  so  as 
to  reserve  the  life  estate,  and  prim&  facie  that  would  im- 
ply that  all  the  incidents  of  the  life  estate  were  also  to  be 
preserved;  and,  therefore,  something  very  express  would  ^^^^h*^- 
be  necessaiy  to  deprive  the  tenant  for  life  of  her  right  to 
consent  to  the  exercise  of  the  power  of  sale.  The  only 
words  which  can  create  any  doubt,  are  those  in  which  the 
disentailing  deed  is  expressed  to  be  made,  to  the  intent 
that  all  "  estates,  powers,  rights,  and  interests  limited  to 
take  effect  after  the  determination  or  in  defeazance  of  the 
estates  tail,  should  be  put  an  end  to,  and  to  limit  the  fee 
simple  in  such  hereditaments." 

I  have  already  shewn  that  several  explanations  of  those 
words  may  be  given;  and  it  may  be  further  observed,  that 
this  is  not  a  recital  of  a  contract  between  these  parties, 
but  was  merely  an  expression  of  the  intention  of  the  te- 
nant in  taU  alone  to  do  all  that  he  could  do,  with  the 
consent  of  the  protector  of  the  settlement,  through  the 
medium  of  his  own  act,  to  bar  the  estate  tail  and  the 
powers  incident  to  it  There  is  no  contract  on  the  part 
of  the  tenant  for  life,  that  she  will  waive  her  power  of 
consenting  to  the  exercise  of  previous  powers,  which  she 
could  exercise  during  her  life,  her  life  estate  being  ex- 
pressly reserved. 

There  must,  therefore,  be  a  declaration  answering  this 
question  in  the  affirmative. 
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Feb.  2W.  DOUGLAS  V.  DOUGLA& 

1  n*. c.  26,    Alexander  Houston  douolas  made  his  wui, 

^Jdngfrom     (lated  the  30th  of  June,  1843,  of  which  the  material  part 

rerfator's  ^^  ^  foUoWS: — 

Death-^  Specific 
Legacy— Om- 

traryi^aum.  u  j  g-^^  g^^ j  bequeath  to  mj  sister  Miss  Elizabeth  Hous- 
The  24th  sec-     ton  the  sum  of  lOOOZ.,  of  lawful  money,  to  be  paid  to  her 

tionofthel  .,     .  .  ,  .       ,  ,  ^  , 

Vict  c.  26,  my  said  sister  within  three  months  next  after  my  decease, 
thftt^awSTlhaii  *^  purchase  any  article  as  a  token  of  remembrance  of  me; 
■peak  and  take   ^ind  I  do  cUso  ocquit  and  absolutely  exonerate  my  said  sisier 

eirect  as  ii  eze* 

cuted  immedi-  Jrom  all  payments  and  daims  in  respect  of  money  laid  out 
deaOi  of  the  ^  by  me  in  repairs  and  improvements  of  the  elates  in  Soot- 
a^^tewytnT  ^^  ^^  which  I  am  in  possession,  or  receipt  of  the  rents 
tention  appear    as  heir  of  entail,  and  whicK  money  has,  according  to  the 

by  the  will,  will    ,  >.«,/,  ,  ,,  .,  ^ 

probably  give  laws  of  ScoUa7hd^  been  charged  thereon,  a  proportion  whereof 
^t  uTwhat  ^7  ^^^^  sister,  as  the  next  heir  in  tail  of  the  same  estates, 
bwn^  'rowific  ^8^*  Otherwise  have  to  pay,  contribute,  or  make  good  to 
bequest  of  a  my  representatives  or  personal  estate.  And  I  hereby  de- 
al properi^^  clare,  that  the  bequest  to  or  in  favour  of  my  said  sister  by 
fore  the  statute,  ^y^  ^y  ^^  would  have  been  of  much  larger  amount  had 
a  bequest,  since  she  been  in  need  of  it;  but  as  my  said  sister  has  a  f(»rtune  of 
my  rtMkt""  ^^  ^^^  ^^^^  ^^^  ^^^  acquire  a  large  addition  thereto  at  my  de- 
would  probably  cease,  I  have  only  left  the  above  bequest  as  a  remembrance 

pass  all  the  '  "^    ,  ,      ^ 

stock  of  the  and  token  of  my  sincere  affection  for  her  ♦  ♦  ♦  And  as 

time  of  his  ^  ^0  all  the  rest,  residue,  and  remainder  of  my  real  and  per- 

ffift*^*  u'JJj*  sonal  estate  and  effects  whatsoever  and  wheresoever,  and 

stock  which  I  of  what  nature  or  kind  soever,  and  whether  in  possession, 

have  purchas* 

ed,"*  most  be  remainder,  reversion,  or  otherwise,  of  or  to  which  I  may 
»tw:k°^tuaiiy  ^^^  seised,  possessed,  or  entitled,  or  in,  or  to,  or  over  which 
STdato^f^V     ^  tave,  or,  at  the  time  of  my  decease,  may  have,  any  right, 

will. 

A  will  made  since  the  statute  contained  the  words, "  I  hereby  exonerate  my  sister  (irom  all  daian 
in  respect  of  money  hud  out  by  me  in  improvements  of  the  estates  in  Scotland^  and  which  money  hst, 
according  to  the  laws  of  ^oo^^imj,  been  charged  thereon:*' — Held^  that  this  exoneration  only  applied 
to  moneys  so  charged  at  the  date  of  the  will,  and  not  to  money  afterwards  laid  out  and  cfaazged,  nor 
even  to  money  then  laid  out,  but  afterwards  charged. 
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interest^  or  power  of  gift,  devise,  bequest,  direction,  ap- 
]K>iiitinent^  or  disposition,  in  any  manner  howsoever,  I  do 
hereby  (in  case  I  shall  have  no  child  living  at  my  death, 
or  bom  in  due  time  after,  who  shall  live  to  acquire  a  vested 
interest  in  the  residue  of  my  estate  and  effects  under  the 
bequest  hereinbefore  contained)  give,  devise,  bequeath, 
direct,  and  appoint  the  same  and  every  part  thereof  unto 
and  to  the  use  of  my  dear  wife  Louisa  Houston  DougUu, 
her  heirs,  executors,  administrators,  and  assigns,  for  her 
and  their  own  absolute  use  and  benefit" 
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The  testator  died  in  June,  1852,  leaving  his  sister  Elizch 
beth  and  his  wife  Louisa  surviving  him. 

The  testator  was  tenant  for  life,  under  a  Scotdi  deed  of 
entail,  of  the  estates  mentioned  in  his  will,  of  which  his 
said  sister  Elizabeth  Houston  Doufflas,  then  JElizdbeth  Hous- 
tony  was  the  nearest  heir  of  taillie. 

Under  the  provisions  of  the  Montgomerie  Act,  10  Geo. 
3,  c.  51,  the  testator  had,  in  1836,  given  formal  notice  to 
his  said  sister  of  his  intention  to  execute  certain  improve- 
ments on  these  estates,  declaring,  in  the  terms  of  the  said 
statute,  that  he,  his  heirs,  executors,  and  successors,  should 
be  creditors  to  the  heirs  of  taillie  succeeding  to  the  said 
estates  for  three-fourth  parts  of  the  money  so  expended. 


Previously  to  the  date  of  his  will  the  testator  accord- 
ingly expended  44192.  in  such  improvements,  in  respect  of 
41242L  18&  3d  of  which,  the  requisite  annual  vouchers  were 
recorded  at  the  date  of  the  will,  so  as  to  complete  the 
charge  as  to  that  sum  under  the  provisions  of  the  Mont- 
gomerie Act  Of  the  remaining  294Z.  \s.  9d,  the  vouchers 
were  recorded  after  the  date  of  the  will;  so  that,  as  to  this 
sum,  the  charge  was  not  then  completed.  The  testator 
laid  out  also  a  considerable  sum  after  the  date  of  the  will. 
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1854        which  was  duly  charged  under  the  Act  at  the  time  of  his 

deatL 

These  facts  were  stated  in  a  special  case,  in  which  the 
Statemeni.  said  Elizabeth  Houston  Douglas  was  Plaintiff,  and  the  said 
Louisa  Houston  was  Defendant;  and  the  question  was, 
whether  the  exoneration  of  the  estates  by  the  testator's 
will  extended  to  the  sums  so  charged  and  spent  by  the 
testator  after  the  date  of  the  will 

By  the  effect  of  the  Montgomerie  Act,  moneys  laid  out 
according  to  notice  were  not  charged  until  the  vouchers 
were  recorded;  but,  when  such  record  was  made,  it  related 
back,  so  as  to  charge  three-fourths  of  these  moneys  from 
the  time  when  they  were  laid  out 


Argument,  Mr.  Anderson,  Q.  C,  and  Mr.  Erskine,  for  the  Plaintiff — 
The  will  speaks  from  the  death  of  the  testator:  1  Vict  c. 
26,  s.  24.  It  would  have  been  so  as  to  a  bequest  of  per- 
sonalty before  that  statute.  In  Bridgeman  v.  Dove  (a), 
the  following  direction  in  a  will,  "  Creating  St  Mary's 
and  Creating  St  Olave'Sy  I  make  liable  to  all  debts  I  have 
contracted  since  1735,"  was  held  to  charge  those  estates 
with  all  debts  due  at  the  death  of  the  testator;  Lord 
Hardwicke  saying:  "  'have  contracted'  must  be  read  'shall 
contract,'''  and  it  is  the  same  since  the  Act,  unless  a  con- 
trary intention  appear  by  the  will :  Cole  v.  Scott  (b),  Doe 
d.  York  V  Walker  (c). 

Mr.  WUcocky  Q.  C,  and  Mr.  Jessell,  for  the  Defendant — 
An  intention  that  this  will  should  not  speak  from  the 
death  of  the  testator,  but  from  its  date,  sufficiently  appears 
upon  the  face  of  it  The  intention  might  have  been  so 
manifested  as  to  produce  that  effect  in  bequests  of  per* 

(a)  3  Atk.  201.        {b)  1  Mac.  &  G.  518.        (c)  12  M.  &  W.  591. 
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sonalty  before  the  recent  statute,  as  by  the  word  "  now:'' 
AUomey-Oeneral  v.  Bury  (a). 

So,  where  a  testator  gaye  to  his  son  "  all  sum  and  sums 
of  monej  due  to  me  from  him  on  bond  or  any  other  secu- 
rity/' Sir  Lloyd  Kenyan^  M.  K,  said,  that  the  testator 
must  be  supposed  to  measure  the  bounty  according  to  his 
ffltuation  at  the  time  of  making  the  will,  and  held,  that  a 
bond  subsequently  given  to  him  for  an  additional  debt 
was  not  included  in  the  bequest:  Smaliman  v.  OooldenQl), 

These  cases  were  before  the  new  Act;  but  Lord  Cotten- 
ham,  in  Cole  ▼.  Scott  (c),  intimated  an  opinion  that  that 
statute  had  not  altered  the  law  as  to  personal  estate. 

Mr.  Anderson,  Q.  C,  in  reply. 
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JlTffWnCHim 


VicB-CHA2a[omj.oB  Sib  W.  Paob  Wood: — 

The  question  in  this  case  is  one  which,  although  there     Judgment, 
is  not  any  great  difficulty  in  applying  the  law  in  the  pre- 
sent instance,  involves  a  point  of  considerable  interest 
under  the  new  Wills  Act    The  question  is,  how  far  the 
24th  section  of  the  Act,  which  directs  "that  every  will 
shall  be  construed,  with  reference  to  the  real  and  personal 
estate  comprised  in  it,  to  speak  and  take  effect  as  if  it  had 
been  executed  immediately  before  the  death  of  the  testa- 
tor, unless  a  contrary  intention  shall  appear  by  the  will," 
is  to  be  considered  as  applicable  to  those  gifts  of  personal 
property,  which,  before  the  Act,  would  have  been  specific 
legacies. 

As  regards  real  estate,  every  devise  was  specific  before 
the  Act;  but  it  was  important  to  have  a  clause  of  this 

(a)  1  Eq.  Ca.  Abr.  201.     (6)  1  Cox,  329.      (c)  1  Mac  &  G.  51S. 
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deflcription  in  the  Act  with  reference  to  both  real  tnd 
personal  property.    It  is  true  that  a  general  beqaest  of 
personal  estate  passed,  even  before  the  Wills  Act,  all  that 
the  testator  was  entitled  to  at  the  time  of  his  death.    Bnt 
there  was  another  considerable  class  of  cases,  in  which 
gifts  of  personalty  were  held  to  be  specific;  and  whidi, 
since  the  new  statute,  may  possibly  include  i>ortions  of 
the  property  which  would  not  have  passed  except  by  its 
operation;  in  particular,  those  cases  in  which  a  testator 
bequeaths  the  whole  of  some  one  genus  of  his  property, 
as,  for  instance,  all  debts  due  to  him  on  bond  or  simple 
contract;  and  the  question  is,  whether  he  is  not  in  such 
cases  to  be  taken  as  knowing  the  statute,  and  intending 
to  give  all  his  property  that  may  answer  that  descripdon 
at  his  death;  and  Doe  d.  York  y.  Walker  (a)  is  a  strong 
authority  for  the  construction  of  such  a  gift  according  to 
the  view  of  the  Plaintiff  in  this  case.    In  Doe  d.  York  v. 
Walker  (a),  the  gift  was  of  all  the  estates  of  which  I  am 
seised  in  the  parish  oiBowden;  and  that  case,  in  fact,  de- 
termined, that  where  a  testator  describes  property  ^^of 
which  I  am  seised,""  that  is  nothing  more  than  the  expres- 
sion ''all  my  estates;"  and  unless  there  is  something  defi- 
nite, as  in  Cole  v.  ScoU  (b),  to  shew  that  the  testator  in- 
tended to  refer  to  property  in  his  possession  at  the  date 
of  the  will,  such  a  gift  would  pass  everything  which  an- 
swered the  general  description  at  the  death  of  the  testator. 


In  Cole  V.  ScoU(b),  Lord  CoUenham  says,  what  eveiy 
one  must  agree  in  thinking  correct,  that  the  intention  of 
the  testator  is  not  to  be  altered ;  and  if  it  be  clear  that  the 
testator  is  not  referring  to  a  general  class  of  property,  bat 
to  something  specific,  the  new  statute  is  not  to  have  the 
operation  of  passing  property  which  evidently  was  not  in 
the  contemplation  of  the  testator,  where  the  subject  of 


(a)  12  M.  &  W.  691. 


(b)  1  Mac.  &  G.  616. 
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the  gift  appears  to  haye  been  defined  and  marked  oot  by        ^g^^ 
him  as  ezistiDg  at  the  period  when  he  is  speaking. 


I  can  imagine  that,  under  the  new  statute,  a  gift  of 
<<  all  my  stock''  would  pass  all  stock  to  which  the  testator  Jwdgmmt. 
was  entitled  at  the  time  of  his  death.  But  suppose  the 
bequest  were  of  "  all  my  stock  which  I  have  purchased,'' 
that  would  make  a  considerable  difference,  and  would,  I 
think,  be  enough  on  the  &ce  of  the  will  to  shew  that  the 
testator  was  defining  the  particular  portion  of  property 
which  he  intended  to  give,  as  being  property  then  in  his 
possession;  so,  if  the  gift  were  of  **  all  the  debts  due  to 
me  on  judgments,''  it  is  possible  tiiat  judgments  obtained 
after  the  date  of  the  will  would  pass;  but  if  it  were  "  all 
judgments  which  I  have  registered,"  that  would  be  taking 
a  particular  class  of  judgments  out  of  the  general  class, 
and  would  shew  that  the  testator  did  not  intend  his  will 
to  have  the  sweeping  operation  of  passing  all  judgment 
debts  roistered  by  the  testator  at  the  time  of  his  deatL 

In  this  case,  I  am  obliged  to  come  to  the  conclusion 
that  the  testator  intended  to  give  only  a  particular  por- 
tion of  the  money  expended  in  improvements,  though  the 
effect  of  that  construction  will  be  somewhat  hard,  looking 
to  the  fact,  that,  under  the  Montgomerie  Act,  the  testator 
is  entitled  to  be  a  creditor  of  the  heirs  in  taillie  succeed- 
ing to  the  estates  for  three  fourth  parts  of  the  money  so 
expended  by  him.    And  looking  to  these  words  only  of 
the  will,  '^  I  do  also  acquit  and  absolutely  exonerate  my 
said  sister  from  all  payments  and  claims  in  respect  of 
money  laid  out  by  me  in  repairs  and  improvements  of 
the  estates  in  ScoUcmd"  I  think  that  upon  those  words, 
coupled  with  the  notices  which  he  had  given,  and  the 
operation  of  the  Montgomerie  Act,  it  might  have  been 
possibly  successfully  argued,  that  money  laid  out  after 
the  date  of  the  will  would  pass  under  such  general  words 
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of  description,  the  testator^s  intention  being  to  exone- 
rate his  sister  in  respect  of  all  money  laid  out  under  the 
Act  as  to  which  he  had  given  the  required  notices;  and 
that,  although  the  words  "  laid  out  by  me^'  are  in  the  past 
tense,  that  would  not  be  sufficient  indication  of  an  in- 
tention to  confine  the  exoneration  to  money  laid  out  at 
the  date  of  the  will. 


But  the  subsequent  words  "and  which  money  has,  ac- 
cording to  the  laws  of  Scotland,  been  charged  thereon/' 
are  so  clear,  precise,  and  specific,  that  they  must  be  held 
to  point  to  the  particular  date  of  the  will,  and  to  refer  to 
those  moneys  only  as  to  which  he  had  gone  through  the 
ceremonies  prescribed  by  the  laws  oi  Scotland,  in  respect 
of  which  he  had  given  notice  that  he  intended  to  be  a 
creditor,  and  had  recorded  a  charge  and  made  himself  a 
creditor^  not  against  the  estate  strictly  speaking,  because 
it  is  rather  a  personal  charge  against  the  heir  in  taillie. 
The  testator  had  a  meaning  in  those  expressions^  they 
only  refer  to  that  money  which  he  had  actually  laid  out 
and  made  chargeable  on  the  heir  in  tail  in  respect  of  her 
interest  in  the  estate.     He  intended  to  exonerate  her 
from  these  charges.     If  he  had  omitted  to  record  them 
from  year  to  year,   the  charges  would  have  been  lost; 
therefore  it  is  not  an  ideal  difference  that  he  is  making. 
There  might  have  been  money  laid  out  in  improvements 
and  not  charged  upon  the  property;  therefore,  those  words, 
though  words  of  description,  serve  to  identify  the  particu- 
lar moneys  to  which  the  testator  intended  to  refer.    It  is 
said,  that,  if  the  general  words  would  have  passed  all  the 
moneys  laid  out  at  his  death,  I  must  not  limit  them  by 
the  other  words  of  description ;  but,  when  I  am  giving  a 
statutory  effect  to  the  words,  and  not  their  plain  gram- 
matical meaning,  for,  according  to  that,  they  are  all  in 
the  past  tense,   the   description  of  the  property  is  the 
very  thing  to  which  I  must  look,  in  order  to  identify  it 
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And  if  the  intention  has  been  such  as  the  Act  requires, 
and  is  expressed  with  sufficient  clearness  on  the  face  of  the 
will  to  take  it  out  of  the  statute,  I  do  not  see  any  mode 
in  which  I  could  weaken  the  efficacy  of  those  words  as 
^escribing  the  particular  property.    There  are  other  words 
which  have  some  bearing  on  the  question,  such  as  where 
the  testator  says,  ''  the  bequest  to  or  in  favour  of  my  said 
^ster  by  this  my  will  would  have  been  of  much  larger 
amount  had  she  been  in  need  of  it;  but  as  my  said  sister 
has  a  fortune  of  her  own,  and  will  acquire  a  large  addi- 
tion theretci  at  my  decease,  I  have  only  left  the  above 
bequest  as  a  remembrance  and  token  of  my  sincere  af- 
fection for  her."    Coupling  the  language  there  used  with 
that  of  the  bequest  of  lOOOl  to  purchase  a  token  of  re- 
membrance, I  am  inclined  to  think,  that  the  testator  did 
there  refer  to  that  particular  bequest  only,  and  not  to 
the  exoneration.     Still,  the  exoneration  of  the  property 
follows  the  bequest  of  10002.,  and  this  clause,  as  to  the 
sister,  comes  afterwards.    It  is  not,  however,  so  clear  as 
to  enable  me  to  rely  on  those  words  alone  for  the  in- 
tention of  the  testator,  merely  as  indicating  that  he  was 
measuring  his  bounty  by  the  scale  of  the  amount  of  the 
exoneration.     He  also  sometimes,  in  other  parts  of  his 
will,  distinguishes  between  the  past  and  future  tenses. 
'^My  sister  has  a  fortune  of  her  own,  and  will  acquire  a 
large  addition  thereto  at  my  decease;"  and,  again,  of  pro- 
perty "  over  which  I  have,  or  at  the  time  of  my  decease 
may  have,  any  right;"  but  I  think  the  conclusive  part  of 
the  win  is,  where  he  is  speaking  of  the  moneys  as  actually 
charged.    This  construction  will  exclude  the  294i.,  and 
also  the  moneys  expended  after  the  date  of  the  will. 


1864. 
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Ua^  3rd:       SMITH  t;.  THE  LONDON  AND  SOUTH  WESTERN 

RAILWAY  COMPANY. 

X  HE  bill  in  this  suit  was  filed  by  the  owners,  und^  an 
assignment  dated  the  15th  of  August,  1845,  of  a  patent 
for  a  peculiar  mode  of  making  the  wheels  of  carriages  in 
iron,  chiefly  adapted  for  the  wheels  of  railway  engines, 
decree  in  equity  The  letters  patent  were  dated  on  the  14th  of  August, 
of  tSprofite*  1836,  and  the  privilege  was  given  for  fourteen  years  from 
^^^^«      that  date,  that  is,  to  continue  till  thel4th  of  August,  1849. 

and  use  of  arti- 
cles in  infringe-  During  the  continuance  of  the  patent,  the  Plaintiffs  dis- 
tent, is  incident  covered  that  it  was  being  infringed  by  several  railway 
anln'onctionT  companies,  and  in  particular  by  the  London  and  North- 
to  restrain  fa-  Westem  Railway  Company ;  and,  after  a  long  negotiation 
ments;  and  and  Correspondence,  on  the  29th  of  May,  1852,  an  action 
is  Mde  fo^Se  ^*®  Commenced  by  the  Plaintiffs,  in  the  Queen's  Bench, 
injnnction^e  against  the  Londoft  and  North-  Western  Railway  Company, 
not  be  decreed,  to  recover  damages  from  them  for  an  infringement  of  the 
of  r**  tent  for  P**®^*5  ^^^  *^^  validity  of  the  patent  came  in  question  in 
a  pecniiar  mode  the  action,  which  was  decided  in  the  Plaintiffs'  favour  in 

of  manu&ctur* 

ing  iron  wheels  the  Spring  of  1853,  and  a  verdict  was  given  for  them  with 
K"^   1250i  damages. 

discoTered  that 

soTerai  railway       Tj^e  Plaintiffs  now  filed  the  bill  in  this  suit  against  ano- 

componies  were  , 

viohting  their  thcr  railway  company,  namely,  the  London  and  South  West- 
S*Mtion'fOT  ^rn  Railway  Company,  alleging  that  they  had  recently  dis- 
^SfTuT*"'*  covered,  as  the  fact  was,  that  the  Defendants,  the  London 
companies  only,  and  South  Westem  Railway  Company,  were  infringing  the 

bat  did  not  in  •*  i  i       t>t    ••«»#  •    f  ^ 

any  way  give  said  letters  patent,  to  the  rlamtiffs  great  prejudice;  and 
o^cwnpl!.  ^^^  ^^^y  were,  without  the  leave  and  license  of  the  Plain- 
^s  to  discon-    ^jjfg^  manufacturing  or  causing  to  be  manufactured  in  Efy- 

fringements  of 

the  Plaintiffs*  right.  In  the  action,  the  Talidity  of  the  patent  was  disputed,  and  it  was  not  decided 
until  three  years  after  the  patent  had  expired,  when  a  verdict  was  given  for  the  Plaintifb,  with  laige 
damages.  Thereupon  the  Plaintiffs  filed  a  bill  for  on  account  of  profits,  and  an  injunction  agaiost 
another  of  the  companies  who  had  infiringed  their  patent,  complaining  of  acts  done  nine  years  before: 
— Hdd^  that  the  delay  was  not  excused  by  the  pendency  of  the  action,  but  was  &tal  to  the  Plain- 
tiffs'case. 
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lojic^  and  were  using  for  Hieir  own  profit  and  emolument^        1864. 
large  quantities  of  wheels,  made  in  the  manner  and  accord-        ^^^^a 
ing  to  the  principle  of  the  said  invention,  and  in  breach  ^f  j  ^^ 
the  said  letters  patent,  and  were  also  using  large  quantities     and  South 
of  such  wheels  manufactured  by  other  persons  in  breadi  of  railway  Co. 
the  said  letters  patent,  and  ihat  they  were  thereby  deriving 
great  gains  and  profits;  and  the  Plainti£b  thereupon  ap- 
plied to  the  Defendants,  the  London  and  SoiUh  We$tem 
Railway  Company,  and  requested  them  to  discontinue 
their  said  infiringements,  and  to  make  compensation  for  the 
same;  and,  in  particular,  in  the  month  of  April,  1853,  the 
Plaintiffs  wrote  and  sent  to  the  Defendants  a  letter,  which, 
80  far  as  material,  was  in  the  words  and  figures  following: 
"Liverpool,  12th  of  April,  1858.   The  validity  of  Mr,  Da^a 
patent  for  a  wrought^iron  wheel  having  now  been  esta- 
blished by  the  verdict  of  a  jury,  at  the  last  Liverpool  As- 
sizes, we  are  requested  to  apply  for  an  account  of  the 
wheels  manufactured  or  used  by  you  prior  to  the  expira- 
tion of  the  patent  in  August,  1 849,  and  we  will  then  sub- 
mit for  your  consideration  a  rate  of  royalty,  which  will  be 
reasonable,  and  we  have  no  doubt  will  be  satisfactory  to 
you.  We  shall  feel  obliged  by  an  early  answer/'   And  on 
the  13th  of  May,  1853,  the  Plaintiffs'  solicitor  wrote  and 
sent  to  the  Defendants  another  letter,  which,  so  far  as  ma- 
tmal,  was  in  the  words  and  figures  following : — "Liverpool, 
13th  of  May,  1853.   Referring  to  our  letters  to  you  on  the 
Bab3e<^8  of  infringements  of  Mr.  Dat/'s  patent  for  wrought- 
inm  wheels,  we  are  directed  to  state,  that,  unless  the  in- 
formation sought  for  by  us  be  furnished  before  the  20th  in- 
stant, it  will  render  it  necessary  to  commence  legal  pro- 
ceedings; and  we  shall  in  such  event  give  in  evidence  the 
applications  we  have  made  to  save  the  expenses  of  a  bill  of 
discovery  and  account"    But,  the  bill  alleged,  the  Defend- 
ants, the  London  and  Sotdh  Western  Railway  Company, 
had  refused  to  comply  with  the  requirements  contained  in 
the  said  letters;  and  in  particular,  the  said  Defendants, 
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1854.        on  the  6th  of  June,  1853,  through  their  agent,  wrote  and 

Smith       ^^^^  ^  *^®  Plaintiffs'  said  solicitor  a  letter,  which,  so  &ras 

••  material,  was  in  the  words  and  figures  following: — ^*'Gen- 

AND  Sooth     tlemen — In  reply  to  your  letter  of  the  3rd  instant,  3  am  in- 
iJtt^A**Co.  Btructed  to  say,  that  the  company  have  made  no  wrought- 

^^^^j~^      iron  wheels  before  1 849,  nor  at  any  time  previous  to  the  late 
application ;  but  that  the  company  cannot  conceive  on  what 
groimds  you  can  call  upon  them  to  state  what  wheels  they 
have  purchased  and  used.''   And  the  bill  allied,  that  the 
Plaintiffs  had  been  unable  to  obtain  evidence  of  the  num- 
ber and  value  of  the  wheels  so  made,  or  of  the  wheels  so 
used  by  the  Defendants  the  London  and  South  Western 
Railway  Company  in  breach  of  the  said  letters  patent; 
and  the  Plaintifis  were  advised,  that,  as  the  validity  of 
the  said  patent  had  been  disputed  by  the  London  and 
North   Western  Railway  Company,  and  would  come  in 
question  in  the  aforesaid  action,  tHe  Plaintiffs  could  not 
with  propriety  or  effect  institute  proceedings  against  tbe 
Defendants  the  London  and  SotUh  Western  Railway  Com- 
pany, until  the  aforesaid  action  against  the  London  and 
North  Western  Railway  Company  had  been  tried  and  dis- 
posed of,  and  the  validity  of  the  said  letters  patent  esta- 
blished at  law.     The  bill  prayed  that  an  account  might  be 
taken,  by  and  under  the  direction  of  the  Court,  of  all  and 
every  the  wheels  made  or  manufactured  on  the  principle 
of  the  aforesaid  invention,  in  breach  of  the  said  letters  pa- 
tent, which  had  been  made  or  caused  to  be  made  or  used 
by  the  Defendants  the  said  London  and  South  Western 
Railway  Company,  or  by  any  other  person  or  persons  by 
their  order  or  on  their  behalf,  between  the  said  loth  day 
of  August,  1845,  and  the  said  14th  day  of  August,  1841^} 
and  also  Itn  account  of  all  such  of  the  said  wheels  as  had 
been  sold  or  disposed  of  by  or  by  the  order  or  for  the  use 
of  the  said  Defendants  the  London  and  South  Western 
Railway  Company,  and  of  the  gains  and  profits  made 
thereby;  and  also  an  account  of  all  the  gains,  profits,  and 
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emoluments  made  or  derived  hj  the  said  last-named  De- 
fendants, from  or  by  reason  of  the  use  or  employment  of 
any  such  wheels  as  aforesaid,  from  the  15  th  day  of  Au- 
gust, 1845,  to  the  present  time;  and  that  the  said  Defend- 
ants the  said  London  and  South  Western  Railway  Company 
might  be  decreed  to  pay  to  the  Plaintiffs  what  should  be 
found  to  be  due  to  them  upon  the  taking  of  the  said  ac- 
counts, and  for  an  injunction  to  restrain  the  said  London 
and  South  Western  Railway  Company,  their  servants, 
agents,  and  workmen  from  using,  or  causing  to  be  used, 
and  also  from  selling  or  otherwise  disposing  of  any  wheels 
made  during  the  said  term  of  fourteen  years,  on  the  prin- 
ciple of  this  discovery,  or  in  breach  of  the  said  letters  pa- 
tent, or  only  colourably  differing  therefrom. 
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The  Defendants,  the  company,  by  their  answer  admit* 
ted,  that  they  had,  before  the  expiration  of  the  patent^  pur- 
chased about  402  wheels,  which  were  made  on  the  principle 
of  the  Plaintiffs'  patent,  and  had  used  them  since  1845, 
and  were  still  using  them,  without  the  leaye  or  license  of 
the  Plaintiff;  and  the  Defendants  also  admitted  the  cor^ 
despondence  above  mentioned,  and  the  refusal  of  the  com- 
pany to  comply  with  the  request  then  made  by  the  Plain- 
tiffs; and  that,  during  the  continuance  of  the  patent,  the 
company  had  advertised  for  wrought-iron  wheels ;  and  that 
tenders  were  made  to  them  by  different  persons,  and  large 
quantities  of  wheels  ordered  and  supplied  to  the  company 
accordingly;  and  that  such  wheels  were  made  according  to 
the  principle  of  the  said  invention,  but  that  the  company 
had  never  manufactured  any  such  wheels;  and  that  the 
company  were  then  running  engines,  two  in  particular, 
called  respectively  the  "  Saturn  "  and  "  Plutus,''  made  by 
other  parties,  with  such  wheels;  and  the  Defendants  Sub- 
mitted to  the  Court,  whether  that  was  in  breach  of  the 
injunction.  These  admissions  were  read  in  evidence  by 
the  Plaintiffs. 

VOL  I.  0  0 
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Affidavits  were  filed  in  support  of  the  bill;  and  among 
others,  one  estimating  the  increased  profit  which  would 
be  made  by  an  en^ne  with  the  patent  wheels  to  amount 
to  833L  in  ten  years.  The  Plaintifis  had  not  applied  for 
an  injunction  by  interlocutory  motion. 


suoemenL         The  causc  now  came  on  for  hearing. 


Argument 


Mr.  W,  M.  James,  Q.  C,  and  Mr.  Selwyn,  for  the  Pkin- 
tifis. — Mere  user  of  an  article  made  in  infringement  of  a 
patent,  will  entitle  the  patentee  to  an  injunction  and  ac- 
count, where  the  user  is  for  the  purposes  of  trade,  and  of 
securing  an  increased  profit  in  that  trade.     In  CcUdwdl  v. 
Van  Vlissengen  (a),  it  was  decided  that  such  user  was  a 
sufficient  ground  for  an  injunction,  the  facts  there  being 
that  a  Dtitchman  had    fitted  up  a  steamer  in  Holland 
with    propellers,  manufactured  there  by  Dutchmen,  on 
the  principle  of  an  English  patent  invention;  and  this 
steamer  being  employed  in  trading  between  HoUand  and 
this  country,  an  injunction  was  granted,  at  the  suit  of 
the  owners  of  the  patent,  to  prevent  the  use  of  the  inventioD 
by  this  Dutchman  within  the  limits  of  the  United  King- 
dom.   So  an  injunction  will  be  granted  to  restrain  such 
user,  after  the  expiration  of  the  patent,  in  respect  of  arti- 
cles which  had  been  manufactured  previously.    In  Cross- 
ley  V.  Beverley  (p)  an  ex  parte  injunction  was  granted  to 
restrain  the  Defendant  from  selling,  before  or  after  the  ex- 
piration of  the  patent,  a  quantity  of  gas-meters  which  had 
been  made  according  to  the  Plaintifis'  invention  during 
the  continuance  of  their  patent,  for  the  purpose  of  being 
thrown  into  the  market  directly  the  patent  was  at  an  end. 

But  the  account,  which  is  the  chief  object  in  this  suit, 
may  be  decreed  without  granting  an  injunction,  to  whick 
an  account  in  such  cases  is  not  necessarily  incident    The 


(a)  9  Hare,  415. 


(6)  1  Ruas.  &  My.  166,  n. 
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principle  on  which  an  account  is  directed  in  this  Court  ism. 

is,  that  there  is  not  at  law  any  convenient  mode  of  q^„^ 

taking  the  account  in  a  complicated  case.     In  Parrott  «• 

T.  Palmer  (a)  it  is  laid  down,  that  the  general  "  rule  and  South 

is  to  make    account   the  incident   and  not  the  princi-  railwItO). 


pal,  where  there  is  a  remedy  at  law;"  but  mines  and 
perhaps  timber  are  considered  to  be  exceptions  to  this 
rule.  "The  rule  is  not  that  in  any  particular  instance, 
where,  from  accidental  circumstances,  the  party  fails  in 
obtaining  an  injunction,  he  cannot  have  an  account;  it 
only  is  where,  from  the  nature  of  the  question,  injunction 
is  not  competent  and  could  not  be  prayed,  as  where  the 
waste  has  been  committed  by  a  former  tenant,  and  his 
lease  is  out  or  his  term  assigned,  and  consequently  there 
is  nothing  to  act  upon,  no  account  will  lie."  In  Whit- 
field y.  Bewit(b),  a  tenant  for  life  of  settled  lands,  having 
cat  down  timber  and  threatening  to  open  mines,  the  re- 
versioner brought  a  bill  for  an  account  of  the  timber  and 
to  stay  his  opening  mines;  and  Lord  Macdeafidd  said, "  As 
to  the  objection  that  trover  will  lie  at  law,  it  may  be  very 
necessary  for  the  party  who  has  the  inheritance  to  bring 
his  bill  in  this  Court,  because  it  may  be  impossible  for 
him  to  discover  the  value  of  the  timber,  it  being  in  the 
possession  of,  and  cut  down  by  the  tenant  for  life."  So 
far  from  the  account  being  incident  to  the  injunction,  un- 
til lately,  the  common  practice  was  to  insert  a  prayer  for 
an  account  in  all  injunction  bills,  to  sustain  the  prayer  for 
an  injunction.  Moreover,  in  this  case,  the  assistance  of 
the  Court  was  necessary  to  obtain  discovery  of  the  number 
of  wheels  used  in  infringement  of  the  patent,  and  the  ac- 
count would  follow  upon  that 

The  delay  which  has  taken  place  was  necessary,  to  allow 
time  for  the  trial  of  the  action  at  law,  which  involved  the 
question  of  the  validity  of  the  patent;  and  it  would  have 

(a)  3  My.  &  K.  642.  (6)  2  P.  Wms.  240. 
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been  most  vexatious  to  have  instituted  such  a  suit  as 
this  while  that  question  was  pending  for  decision.  [Vicb- 
Chakobllor. — The  suit  might  have  been  commenced,  and 
would  probably  have  been  retained  to  await  the  event  of 
the  action.] 

Mr.  Danidf  Q.  C,  and  Mr.  BaggaUay,  for  the  Defendants. 
— ^The  delay  and  laches  of  the  Plaintiffs  have  barred  their 
right  to  any  relief,  for  they  have  waited  until  four  years 
after  the  patent  has  expired,  having  all  the  time  know- 
ledge of  the  alleged  infringements,  and  never  even  re- 
monstrating against  them  or  giving  any  notice  to  discon- 
tinue theuL     In  Grosdetf  v.  The  Derby  Oas  Company  (a), 
the  account  was  directed  only  for  six  years  previous  to 
filing  the  bill,  and  during  the  existence  of  the  patent 
That,  in  this  case,  would  only  include  the  last  two  yean 
of  the  duration  of  the  patent.     But  the  account  in  all 
these  cases  is  incident  to  the  right  to  an  injunction,  and 
that  right  is  here  gone  with  the  termination  of  the  patent 
itself    In  Bdcon  v.  Jones  (&),  a  patentee  filed  a  bill  for  an 
account  of  profits,  and  an  injunction  to  restrain  the  con- 
tinuance of  infringements  of  the  Plaintiff's  patent ;  and  the 
Defendant,  by  his  answer,  having  denied  the  validity  o( 
the  patebt,  the  Plaintiff  did  not  apply  for  an  injunction  by 
interlocutory  motion,  but  went  into  evidence  in  support 
of  the  patent,  and  brought  the  suit  to  a  hearing;  and  the 
evidence  not  establishing  a  case  for  an  injunction,  the  bill 
was  dismissed,  with  cost& 


Mr.  James,  Q.  C,  in  reply. 


Judgment.      ViOB-ChANCBLLOB  Sib  W.  PaGB  WoOD: — 

I  think  that  the  case  now  before  me  is  sufficiently  clear 
on  the  ground  of  delay  alone.     If  it  had  rested  solely  up- 


(a)  3  My.  &  Cr.  428. 


(6)  4  Mj.  &  Cr.  433. 
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on  the  expiration  of  the  patent,  and  the  bill  had  been  ism. 
filed  a  few  days  or  weeks,  or  even  months,  after  its  expira-  "  smttk 
tion,  there  might  have  been  more  difiKculty;  but  there  v. 

would  hare  been  a  great  doubt,  even  then,  whether  the  and  South 

Court  could  interfere.  luS^A* Co. 


The  true  ground  of  the  relief  in  these  cases  is  laid  down 
in  Bailey  ▼.  Taylor  (a),  where  Sir  J.  Leach,  M.R,  says: 
"  The  Court  has  no  jurisdiction  to  give  to  a  Plaintiff  a  re- 
medy for  an  allied  piracy,  unless  he  can  make  out  that 
he  is  entitled  to  the  equitable  interposition  of  this  Court 
by  injunction ;  and,  in  such  case,  the  Court  will  also  give 
him  an  account,  that  his  remedy  here  may  be  complete.  If 
this  Court  do  not  interfere  by  injunction,  then  his  remedy, 
as  in  the  case  of  any  other  injury  to  his  property,  must  be 
at  law.''  Unless  that  primary  right  to  an  injunction  ex- 
ists, this  Court  has  no  jurisdiction  yrith  reference  to  a  mere 
question  of  damages. 

In  a  case  where  the  patent  has  expired,  there  is  first 
this  difiSculty,  that  the  object  of  the  Court  in  interfering 
by  injunction  at  all  is,  as  has  been  stated  by  Lord  Eldon 
in  several  cases  (6),  the  prevention  of  a  multiplicity  of  ac- 
tions, which  might  be  rendered  necessary  by  continual  in- 
fringements of  the  patent;  but  that  probable  inconvenience 
is  at  an  end  when  the  patent  has  expired.  Unless,  there- 
fore, a  case  were  made  out,  of  a  numerous  series  of  past 
infiingements,  firom  which  the  parties  were  still  deriving 
advantage,  I  am  at  a  loss  to  see  how  the  jurisdiction  of 
the  Court  could  attach,  or  the  relief  by  injunction  could 
be  arrived  at,  after  the  expiration  of  the  patent  In  Cross- 
^  V.  Beverley  (c)  there  was  a  specific  ground  made  for  that 
relief,  namely,  that  the  Defendants  had  been  manufactur- 

(a)  1  Kufls.  &  My.  75.  (c)  1  R  &  M.  166,  n.;  Web- 

Q)  Harmer  v.  Plane,  14  Yes.      ster's  Patent  Oases,  Dig.  109;  4 
^^*  \  Lawrence  v.  Smith,  Jac.  472.      L.  J.,  N.  S.,  Chanc,  26. 


Judgmeitt 


418  CASES  IN  CHAKOEBT. 

1854, 

MoTck  4(^    In  THB  Mattbr  of  GEORGE  THOMAS  CARPENTER, 

AN  Ikfjint; 

In  the  Mattbb  op  THE  TRUSTEE  ACT,  1850. 

OMructhe  (jTEOROE  CARPENTER,  tenant  in  fee   of  certwn 

E9taie-^TVu9^  copyhold  hereditaments  of  the  manor  of  CharBmry^  to 

u^i^}^^*  which  he  had  been  duly  admitted^  verbally  agreed  to  sell 

_   . ,  .  them  to  Lord  Church^,  who  wished  to  purchase  these 

The  infimt  iieir 

of  a  penon  who  copyholds  as  an  investment  for  a  sum  of  money  which  had 
tate,  leaT^g^  ^^^  P^^^  ^^^  Court  by  a  railway  company,  as  the  price 
iS<A^he\ad  ^^  Certain  lands  devised  by  the  Duke  of  Marlborough,  and 
in  hii  lifetime    taken  by  the  company. 

contracted  to 
aell,  is  not  a 

SSSTfo^ihe  I*  ^as  agreed  that  Lord  ChurchiU  should  pay  the  pnr- 
porehaiier  with^  cha^o  money,  and  receive  it  back  from  the  Accountant 

m  the  Trnstee      -,  - 

Act,i850,  nn-    General 

less  he  has  been 
declared  to  be 

S&^cwtT  ^y  ^  ^^®'  ®^*®  ^^"*  ^^  Chancery  the  usual  refer- 
ence was  made,  to  ascertain  whether  the  purchase  was  fit 
and  proper;  and  the  Master  found  that  it  was,  and  his 
report  was  confirmed,  and  a  reference  was  made  as  to  the 
title.  The  Master  found  that  a  good  title  could  be  made; 
his  report  was  confirmed,  and  it  was  referred  to  him  if) 
settle  proper  conveyances,  and  to  appoint  a  trustee  to 
whom  the  copyholds  might  be  surrendered,  upon  the  trusts 
of  the  will  of  the  Duke  of  Marlborough;  and  on  the  due 
execution  of  such  conveyances  being  certified  by  the  Mas- 
ter, it  was  ordered  that  the  money  should  be  raised,  and 
paid  to  Lord  Churchill. 

A  draft  covenant  to  surrender  the  copyhold,  and  a  draft 
memorandum  of  surrender,  by  George  Carpenter,  to  the 
proposed  trustee,  were  accordingly  prepared;  and  upon 
each  of  these  George  Carpenter's  solicitors  wrote  and 
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signed  on  his  behalf  their  approval,  in  the  words,  "Wesee        1864. 
no  objection  to  this  draft  on  behalf  of  Mr.  0.  Carpenter:      ^"TTw^ 
TOsley  &  WHkine,  13th  August,  1852/'  Ca»^b». 

The  two  drafts  were  then  engrossed,  and  Oeorge  Oar^ 
penter  was  requested  to  execute  them;  but  this  was  pre- 
vented by  his  death  on  the  30th  of  December,  1852. 

Oeorge  Carpenter  died  intestate,  leaving  his  eldest  son, 
George  Thomas  Carpenter^  an  infant,  his  heir  according  to 
the  custom  of  the  manor  of  Oharlbury.  Letters  of  ad- 
ministration of  the  estate  and  effects  of  Oeorge  Carpenter 
were  granted  to  his  widow,  Mary  Carpenter. 

Mary  Carpenter  now  presented  a  petition  under  the 
Trustee  Act,  1850,  stating  that  she  was  advised  that  the 
said  Oeorge  Thoniaa  Carpenter  was  a  trustee  within  the 
meaning  of  the  Act,  and  praying  that  one  ThoTnaa  Otvrdc 
ner  might  be  appointed  to  convey  the  said  copyholds,  for 
the  infant's  estate  therein,  to  the  trustees  of  the  devised 
estates  of  the  Duke  of  Marlborough 


Mr.  RcU^  Q.  C,  and  Mr.  Fidd,  for  the  petition,  referred  ArgumenL 
to  the  interpretation  clause  of  the  Trustee  Act,  1860, 
which  provides  that  'Hhe  words  'trust,'  and  'trustee,'  shall 
extend  to  and  include  implied  and  constructive  trusts," 
and  to  Re  Angdo  (a),  in  which,  upon  petition,  a  debtor  out 
of  the  jurisdiction  was  held  to  be  constructively  a  trus- 
tee of  certain  shares  in  a  bank,  which  he  had  pledged ; 
and  a  person  was  appointed  in  his  place  to  transfer  them. 


Vicb-Chawcbllob  Sib  W.  Paob  Wood  referred  to  sect.  29     judgmau. 
of  the  Trustee  Act,  1850,  and  to  sect.  1  of  the  Amending 

(a)6DeG.&a278. 
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1854.        Act)  15  &s  16  Vict  c.  55,  as  shewing  that  in  casesr  of  real 
,'  estate  the  constructive  trust  must  first  have  been  declared 

Carpsntbr.  by  a  decree  of  the  Court ;  and  said,  that  the  reason  of  that 
JudgmenL  was,  that  there  might  always  be  a  question  whether  the 
contract  could  be  enforced  by  a  suit  for  specific  perform- 
ance; and  it  yrould  be  extremely  inconvenient  to  declare 
the  vendor  to  be  a  trustee  upon  a  petition  on  which  that 
point  could  not  be  decided.  His  Honour  referred  to  a  case 
of  Re  Probert  (a),  in  which,  after  he  had  declined  to  make 
an  order,  the  Lords  Justices  also  held,  that  a  lessee  iK^ho 
had  mortgaged  by  way  of  underlease,  and  covenanted  to 
stand  possessed  of  the  reversion  of  his  lease  in  trust  for 
the  mortgagee  and  his  assigns,  was  not  such  a  trustee  for 
an  assign  of  the  mortgagee  to  whom  he  had  sold  the  under- 
lease by  virtue  of  a  power  of  sale  in  the  mortgage  deed 

His  Honour,  therefore,  thought  that  he  could  not  make 
the  order. 

(a)  22  L.  J.,Chanc.,  948. 
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1854. 

HERVEY  V.  FITZPATMCK.  j^^^  ^^ 

James  HERVEY,  the  son  of  the  Plaintiff,  died  in  jmrMieHom^ 

the  town  of  Cape  Coast,  on  the  Gold  Coast' of  Africa,  on  'J^JIS^^Jj^T 

the  19th  of  April,  1853,  intestate,  and  possessed  of  per-  '^^IfiJ 

sonal  property  to  a  considerable  amount,  which  was,  at  the  Receiver. 

time  of  his  death,  in  the  said  town  and  in  Accra  on  the  Apenonhoid- 

Gold  Coast  Z^aZ^ 

jcsty  the  oiBce 
of  Jadicial  At- 

The  Plaintiff,  on  the  12th  of  December,  1853,  obtained  Bessor  to  the 
from  the  Prerogative  Court  of  Canterbury,  letters  of  ad-  ^r^^^S 
ministration  to  the  personal  estate  and  effects  of  the  said  Ch»«J^J«dge  of 

*  ^  ^  her  Majesty  8 

James  Hervey;  and,  as  sole  next  of  kin  and  administrator  dominiomon 
of  the  said  James  Hervey,  claimed  to  be  entitled  to  all  his  of  i4/Hoa,  took 
personal  estate  in  this  country,  and  in  the  said  settlement.  J^S* effiLuT 

of  a  Briti$k 
subject,  who 

James  Coleman  Fitzpatrick,  one  of  the  defendants  to  died  intoitate, 

V         •  t^       •  /•    "L  1  •  domiciled  at 

this  suit,  was,  at  the  time  of  the  death  of  the  said  James  Cape  Oxut 
Hervey,  resident  in  the  settlement  of  Cape  Coast  CasUe,  a^A^^^i^^ 
and  he  filled  the  office  of  Judicial  Assessor  in  the  neigh-  ^^jj^^ 
bouring  territories;  and  the  said  Defendant,  immediately  of  these  assets, 
after  the  death  of  the  said  James  Hervey,  took  possession  of  capacity  of  Ju- 
all  his  personal  estate  and  effects  within  the  colony,  and  ^^af  ^^to 
acted  in  the  administration  thereof,  and  refused  to  deliver  ^  entiUed  to 

7^perceiit.coin- 

up  or  account  for  the  same  to  the  Plaintiff's  attorney,  to  mission  upon 

them.  He  af- 
terwards trans- 
vaitted  pert  of  the  assets  to  this  country  to  be  sold,  and  the  proceeds  carried  to  tlie  account  of  the 
ratestate's  estate,  and  came  to  this  country  himself  on  leave  of  absence  for  a  short  time.  The  &ther 
of  the  intestate,  beins  his  sole  next  of  kin,  obtained  letters  of  administration  to  him  in  England,taid 
filed  his  hill  against  the  Judicial  Assessor  for  administration,  and  for  a  receiver.  And  upon  motion 
for  a  receiver  in  the  suit: — Heid,  that  the  Court  of  Chancery  had  jurisdiction  to  sustain  the  appli- 
cation, as  the  assets  and  the  Judicial  Assessor  were  both  in  this  country,  whatever  might  be  the 
natere  of  his  authority;  and  that,  there  being  the  danger  of  his  taking  the  assets  again  out  of  the 
jurisdiction,  although  he  might  be  the  proper  representative  of  the  intestate  in  A/rioa,  a  good  case 
was  made  for  the  appointment  of  a  receiver. 

An  inquiry  as  to  the  nature  and  extent  of  the  jurisdiction  exercised  by  her  Majesty  at  (hpe  Coasl 

Toten,  in  the  administration  of  personal  estate  of  persons  dying  there  intestate,  and  the  manner  of 

exercising  such  jurisdiction  directed  to  the  CUimial  Office^  under  the  provisions  of  6  &  7  Vict,  c.  94. 

But  a  motion,  that  the  Defendant  might  pay  into  Court  proceeds  of  assets  in  his  own  hands,  was 

refused. 
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1864.  whom  he  had  sent  out  a  power  of  attorney,  to  obtain  ad- 
ministration, before  the  English  letters  of  administration 
were  taken  out. 

Statement  Qn  the  Slst  of  May,  1853,  James  Coleman  FUzpainds 
consigned  to  Messrs.  Foster  Jk  Smith,  in  this  country,  a 
quantity  of  palm  oil;  in  the  purchase  of  which  he  bad  ex- 
pended a  portion  of  the  estate  of  the  said  James  Hertfey, 
deceased,  and  at  the  same  time  he  wrote  to  them  as  fol- 
lows : — 

"  Gentlemen, — I  beg  leave  to  enclose  you  a  bill  of  lading 
for  7,I08|  gallons  of  palm  oil,  shipped  by  me  on  board  the 
Thomcs  Snook;  and  I  have  to  request  that  you  will  place 
the  proceeds  of  the  same  to  the  credit  of  the  estate  of  the 
late  Jam£s  Hervey,  deceased.'' 

The  palm  oil  was  received  by  Messrs.  Forster  A  Smith, 
and  sold  by  them.  James  Coleman  Fitzpatrick  afterwards 
came  to  England,  and  brought  with  him  a  further  quantity 
of  palm  oil,  and  some  gum,  purchased  also  with  the  pro- 
ceeds of  the  estate  of  the  ssid  Jam^sHervey,  and  these  he 
afterwards  sold  through  his  brokers,  who  received  the  pro- 
ceeds. He  also  brought  some  money,  the  proceeds  of  the 
assets  sold  in  Africa. 

This  bill  was  filed  by  the  English  administrator  against 
the  said  James  C.  Fitzpatrick,  and  Messrs.  Forster  &  Co., 
and  the  other  brokers,  for  administration ;  and  for  an  in- 
junction to  restrain  the  Defendant  Fitzpatrick  firom  re- 
ceiving the  proceeds  of  the  goods  consigned  to  and  sold  by 
Messrs.  Foster  A  Co.  and  the  other  brokers,  and  to  restrain 
them  from  paying  such  proceeds  to  him,  and  for  a  receiver 
of  such  proceeds 

The  Defendant  put  in  his  answer  containing  the  fol- 
lowing averments: — 


Statement, 
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*'  I  say  that  the  only  territories  or  dominions  belonging        1854. 
to  the  British  crown  on  the  Oold  Coast  of  Africa,  are  the 
Forts,  and  the  largest  of  those  is  Cape  Coast  CasUe,  en- 
closing an  area  of  about  the  size  of  Odderirsquare,  West- 
minster.   And,  I  say,  that  James  Hervey  died  in  the  town 
of  Cape  Coast,  which  town  is  not  a  British  settlement, 
nor  a  part  of  the  dominions  of  her  Majesty  Queen  Victoria, 
but  is  a  part  of  the  dominions  of  an  independent  native 
Afrioan  prince.    I  believe  that  the  said  James  Hervey  was 
domiciled  in  the  said  town  of  Cape  Coast  at  the  time  of 
his  decease;  and  I  say,  that  the  laws  there  are  not  the 
same  as  the  laws  for  the  distribution  of  intestates'  effects 
in  England^  and  lihat  the  Plaintiff,  as  such  administrator, 
as  in  the  said  bill  in  that  behalf  mentioned,  is  not  entitled 
to  administer  to  the  personal  estate  of  the  said  James 
Heroey,  which  was,  at  the  time  of  his  decease,  in  the  said 
town  of  Cape  Coast,  or  in  Accra,  abo  on  the  said  Gold 
Coast;  but  on  the  contrary,  I,  in  such  official  capacity  as 
hereinafter  in  that  behalf  mentioned,  then  was  and  still 
am  so  entitled. 

"At  the  time  of  the  death  of  the  said  Jam^es  Hervey  I 
filled,  and  have  ever  since  continued  to  fill  the  office  or 
place  of  judicial  assessor  and  assistant  to  native  princes, 
an  office  which  I  held,  by  that  title,  under  a  warrant  from 
the  Queen ;  but,  although  authorised  by  her  Majesty  to 
advise  or  assist  the  native  princes,  I  could  exercise  no  au- 
thority within  their  dominions,  except  such  as  they  con- 
sented to  allow  me  to  exercise.    However,  I  did,  in  fact, 
at  the  time  of  the  death  of  the  said  James  Hervey,  exer- 
cise, with  the  consent  of  the  native  prince,  an  authority 
with  respect  to  the  goods  and  effects  of  British  subjects 
dying  in  the  territories  of  native  princes,  on  the  Odd 
Coast  oi  Africa,  by  taking  possession,  disposing  of,  and  ad- 
ininistering  such  goods  and  effects;  and  so  far  as  such  au- 
thority was  derived  from  the  Queen,  I  consider  it  was  con- 


424 


CASES  IN  CHANCERY. 


1864. 
Hbrvky 

V, 
FlTZPATRICK. 

SUUemerU, 


ferred  upon  me,  or  rather  the  exercise  thereof  was  sanction- 
ed, hj  the  Act  of  the  6  &  7  Vict.  c.  94  (a).    All  that  I  did  in 


(a)  The  material  sectionB  of 
the  statute  were  as  follows : — 

Sect.  1.  "'Whereas  by  treaty, 
capitulation,  grant,  usage,  suffer- 
ance, and  other  lawful  means,  her 
Majesty  hath  jurisdiction  within 
divers  countries  and  places  out 
of  her  Majesty's  dominions;  And 
whereas  doubts  have  arisen  how 
far  the  exercise  of  such  power 
and  jurisdiction  is  controlled  by 
and  dependent  on  the  laws  and 
customs  of  this  realm;  and  it  is 
expedient  that  such  doubts  should 
be  removed.*  Be  it  enacted, 
That  it  is  and  shall  be  lawful 
for  her  Majesty  to  hold,  exercise, 
and  enjoy  any  power  or  jurisdic- 
tion which  her  Migesty  now  hath, 
or  may  at  anytime  hereafter  have, 
within  any  country  or  place  out  of 
her  Majesty*s  dominions,  in  the 
same  and  as  ample  a  manner  as 
if  her  Majesty  had  acquired  such 
power  or  jurisdiction  by  the  ces- 
sion or  conquest  of  territory." 

Sect.  2.  <<And  be  it  enacted, 
That  every  act,  matter,  or  thing, 
which  may  at  any  time  be  done 
in  pursuance  of  any  such  power 
or  jurisdiction  of  her  Majesty  in 
any  country  or  place  out  of  her 
Majesty's  dominions,  shall,  in  all 
Courts,  ecclesiastical,  temporal, 
or  elsewhere,  within  her  Majes- 
ty's dominions,  be  and  be  deemed 
and  be  adjudged  to  be  in  all  cases, 
and  to  all  intents  and  purposes 
whatsoever,  as  valid  and  effectual 
as  though  the  same  had  been 
done  acoordinf  to  the  local  law 
then  in  force  within  such  country 
or  place." 


Sect3.  '^  Andbeitemketed,That 
if  in  any  suit  or  other  proceed- 
ings, whether  civil  or  crimiiuLi, 
in  any  Oourt^  ecclesiastical  orteni- 
pond,  within  her  Majesty's  do- 
minions, any  issue  or  question  of 
law  or  fact  shall  arise,  for  tke 
due  determination  whereof  it 
shall,  in  the  opinion  of  the  judge 
or  judges  of  such  Court,  be  neces- 
sary to  produce  evidence  of  the 
existence  of  any  such  power  or 
jurisdiction  as  aforesaid,  or  of  the 
extent  thereof,  it  shall  be  l&wfiil 
for  the  judge  or  judges  of  any 
such  Court,  and  he  or  they  are 
hereby  authorised  to  transmit, 
under  his  or  their  hand  and  seal, 
or  hands  and  seals,  to  one  of  her 
Majesty's  principal  Secretaries  of 
State,  questions  by  him  or  them 
properly  framed,  respecting  such 
of  the  matters  aforesaid,  as  it  may 
be  necessary  to  ascertain,  in  order 
to  the  due  determination  of  any 
such  issue  or  question  as  afore- 
said; and  such  Secretaiy  of  State 
is  hereby  empowered  and  requir- 
ed, within  a  reasonable  time  in 
that  behalf  to  cause  proper  and 
sufficient  answers  to  be  retumed 
to  all  such  questions,  and  to  be 
directed  to  the  said  judge  or 
judges,  or  their  successors;  and 
such  answers  shall,  upon  produc- 
tion thereof,  be  final  and  ooncla- 
sive  evidence  in  such  sait  or 
other  proceedings  of  the  several 
matters  therein  contained  and 
required  to  be  ascertained  there- 
by." 

By  a  warrant,  under  the  hand 
and  seal  of  her  Majesty,  address- 
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relation  to  the  goods  and  property  of  the  said  James  Hervey 
and  the  disposal  thereof  was  in  the  exercise  of  my  duty 
and  office  as  such  judicial  assessor  as  aforesaid,  and  in  con- 
formity with  the  usage  which  has  existed  for  several  years 
in  the  territories  on  the  Oold  Coast,  and  in  exercise  of  a 
jurisdiction  which  has  been  always  exercised  by  me  and 
my  predecessor  in  the  said  office  without  dispute.     I  was, 
also,  at  the  time  of  the  said  James  Hervey* s  decease,  and 
still  am,  the  chief  judge  of  her  Majesty's  dominions  on  the 
Odd  Coast  of  Africa^  an  office  which  I  then  held,  and  still 
hold,  under  a  separate  and  distinct  appointment  from  that 
of  judicial  assessor  and  assistant  to  native  princes;  and, 
therefore,  being  an  official  of  her  Majesty  when  in  Africa, 
my  usual  place  of  residence  was  in  the  said  fort  oWape  Coast 
Gasde;  but  at  the  time  of  the  death  of  the  said  JamesHervey 
I  was  not  in  the  said  fort,  but  was  in  the  interior  of  the 
country  with  the  governor  of  Cape  Coast  CasUe,  on  business 
connected  with  the  then  impending  war  with  the  Ashantees, 
I  say  that  all  my  proceedings  in  the  territories  complained 
of  or  referred  to  in  the  Ibill  in  this  cause  were  acts  done 
in  the  territory  of  a  native  African  prince,  and  out  of  the 
jurisdiction  of  this  Honourable  Court ;  and  that  such  acts 
were  done  by  me  in  the  lawful  exercise  of  a  jurisdiction 
then  exercised  by  me  in  such  foreign  territory  as  aforesaid. 


1864. 


Hkrvby 

V. 
FlTZPATRICK. 

Statement, 


ed  to  the  Governor  of  Sierra 
J^oney  dated  the  17th  of  Deoem- 
her,  1847,  reciting  the  preamble 
uid  first  section  of  the  Act^  and 
that,  at  the  time  of  the  passing 
of  the  Act,  her  Majesty  had  and 
still  has,  '^  bj  usage  and  sujSer* 
ance,  or  by  one  or  other  of  these, 
or  by  other  lawful  means,  power 
And  jurisdiction,  within  divers 
countries  and  places  out  of  but 
^jaoent  to  her  forts  and  stations 
on  the  QM  Cocut;'  the  said  Go- 
vernor was  authorised  and  re- 


quired to  cause  letters  patent 
under  the  public  seal  of  the  set- 
tlement, appointing  James  CoU' 
man  Fitipairiekio  be  assessor  or 
assistant  to  the  native  sovereigns 
and  chiefs  in  the  countries  afore- 
said. 

By  letters  patent,  dated  the 
16th  of  May,  1848,  James  Cole^ 
man  Fiizpairick  was  accordingly 
appointed  to  the  said  office;  but 
the  letters  patent  did  not  define 
the  nature  of  the  authority. 
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SUUemeiU. 


OASES  m  CHANCERY. 

And  I  submit  that  this  Honourable  Court  has  no  jurisdic- 
tion to  interfere  in  the  subject-matter  of  this  suit,  and  that 
I  cannot  be  made  accountable  for  such  acts  in  this  Court; 
and  I  claim  the  same  benefit  of  this  objection  as  if  I  had 
taken  it  by  plea  to  the  said  bill 

"  I  have  not  rendered,  and  I  still  refuse  to  render,  any  ac- 
count to  the  Plaintiff,  because,  according  to  usage,  I  pass 
my  accounts  before  the  Gbvemor  oiCape  Coast  Ccutie;  aod 
I  do  not  admit  the  right  of  the  Plaintiff  to  call  upon  me, 
a  judicial  officer,  to  give  him  any  such  account'^ 

This  was  a  motion  for  an  injunction  and  receiyer,  ac- 
cording to  the  prayer  of  the  bilL 


Argument  Mr.  RoU^  Q.  C,  and  Mr.  Cairns  for  the  motion. — ^The 
property  has  been  taken  possession  of  in  Afi^ica  under 
some  claim  of  right,  but  it  is  now  within  the  jurisdiction 
of  this  Court,  where  the  next  of  kin  of  the  deceased,  who 
has  obtained  letters  of  administration  here,  and  the  person 
who  claims  to  hold  the  assets,  are  both  also  at  this  moment 
residing. 

Mr.  Daniel,  Q.  C,  and  Mr.  Jessel,  conti^. — ^This  Court 
has  no  jurisdiction  over  the  Defendant  in  these  proceed- 
ing&  He  has  taken  possession  of  these  assets  in  his  official 
capacity  as  African  administrator.  [Vicb-Chancellob.— 
The  averment  of  his  authority  is  not  very  precise.  Un- 
der the  statute  6  &  7  Vict.  c.  94,  the  jurisdiction  is  con- 
ferred by  her  Majesty  with  the  consent  of  the  foreign  po- 
tentate, but  the  authority  recognised  here  is  only  that  which 
is  given  by  the  Queen.]  The  effect  of  the  statute  is  to  give 
him  such  authority  as  has  been  sanctioned  by  previous 
usage.  If  the  Court  has  any  doubt  about  the  fact,  whe- 
ther the  Defendant  had  this  jurisdiction,  section  3  of  the 
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Act  6  &  7  Vict  c.  94,  has  provided  a  ready  means  of  de-  i854. 

termining  that  by  an  application  to  the  Colonial  Secretary;  ukrwv 

but  this  motion  must  fail,  for  there  is  no  allegation  that  «> 

the  Defendant  has  done  anything  unlawful,  or  that  the  

assets  are  in  danger.    The  Defendant  will  undertake  not  ^^9^'"^^^ 
to  do  anything  until  the  Colonial  Secretary  has  given  his 
answer. 

This  property  would  not  be  liable  to  legacy  duty,  which 
attaches  only  to  the  property  of  those  who,  at  their  death, 
are  domiciled  British  subjects;  but  the  best  test  is,  that 
neilher  would  probate  duty  be  payable,  because  there  were 
no  bona  notabilia  of  the  deceased  in  this  country.     [Vice- 
CflAKCELLOB. — ^The  probate  is  primA  facie  evidence  that 
there  were;  and  it  was  decided  in  Wkyte  v.  Rose  (a),  that  an 
English  executor  might  sue  for  a  bond  debt  which  was  bona 
notabilia  in  Ireland.}    We  cannot  dispute  the  fact  of  pro- 
bate, but  we  may  shew  that  these  letters  of  administra- 
tion were  wrongfully  obtained.    In  Attorney- Oeneral  v. 
Dimond  (6),  Lord  Lyndhurst  said,  "  Suppose  a  simple  con- 
tract debtor  to  reside  in  Ireland,  in  which  case  probate 
must  be  taken  out  in  that  country,  and  after  the  death  of 
the  creditor  the  debtor  to  come  to  England,  and  probate 
to  be  taken  out  there  in  respect  of  property  in  England, 
could  the  debt  be  recovered  in  England  under  the  latter 
probate?"    If  a  man  died  domiciled  in  France,  having 
property  there  only,  and  his  administrator  and  next  of 
kin  came  to  this  country,  there  would  be  clearly  a  juris- 
diction in  personam,  but  the  next  of  kin  must  prove  his 
title  according  jto  the  law  of  France.    Lord  Lyndhurst,  in 
the  same  case,  says,  "  It  is  said  that  the  property  here  was 
part  of  the  assets  of  the  testator.    .    .     .     The  effects  of 
the  testator  are  assets  wherever  situated,  whether  at  home 
or  abroad,  and  such  effects  as  are  in  a  foreign  country  at 

(a)  3  Q.  B.  493;  3  G.  &  D.  312.  (b)  1  Cr.  &  J.  356. 

VOL.  I.  H  H  B.  K.  W. 


Argvmeni, 
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1854.        the  time  of  the  testator's  death,  although  they  remain  and 
are  wholly  administered  there  bytheexecutor,  are  equally 
assets.    But  probate  is  not  granted  in  respect  of  the  asseU 
ffsneraUy,  but  in  respect  of  such  of  them  as  are  at  the  ieaion 
tor's  death  within  the  jurisdiction  of  the  spiritual  Judge  dg 
whom  it  is  gnmted."    And  in  that  case,  French  rentes  be- 
longing to  a  testator  domiciled  in  England  were  held  not 
liable  to  probate  duty.     [ViCB-CHAisrcELLOiL — ^The  effect  of 
your  argument,  assuming  that  the  English  administrator 
has  no  title,  is,  that  if  the  assets  of  a  person  who  died 
domiciled  abroad  are  sent  to  England  they  cannot  be  ad- 
ministered.]    Not  without  a  foreign  probate  or  other  fo- 
reign title  to  administer. 

In  SUyrifs  "Conflict  of  Laws,''  p.  765,  it  is  laid  down: 
"The  cases  fully  establish  the  doctrine,  that,  if  a  foreign 
executor  or  administrator  brings  or  transmits  property 
here  which  he  has  received  under  the  administration 
abroad,  or  if  he  is  personally  present,  he  is  not,  either  per- 
sonally, or  in  his  representative  capacity  liable  to  a  suit 
here,  nor  is  such  property  liable  here  to  creditors;  but  they 
must  resort  for  satisfaction  to  the  forum  of  the  original 
administration." 

And  in  par.  516,  p.  768,  "  If  a  foreign  administrator  has, 
in  virtue  of  his  administration,  reduced  the  personal  pro- 
perty of  the  deceased  there  situated  into  his  own  posses- 
sion, so  that  he  has  acquired  the  legal  title  thereto  ac- 
cording to  the  laws  of  that  country,  if  that  property  should 
afterwards  be  found  in  another  country  or  be  carried  away 
and  converted  there  against  his  will,  he  may  maintain  a 
suit  for  it  there  in  his  own  name  and  right  personally, 
without  taking  out  new  letters  of  administration ;  for  he  is 
to  all  intents  and  purposes  the  legal  owner  thereof,  al- 
though he  is  so  as  a  trustee  for  other  persons:"  Attorney- 
Oeneral  v.  Bouwens  (a),  Attomey-Oeneral  v.  Hope  (b). 

(a)  4  M.  &  W.  171.  (6)  2  C.  &  F.84. 
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Therefore,  the  title  by  probate  extends  only  to  goods        1854. 
within  the  jurisdiction  at  the  death  of  the  owner;  but  the 
party  so  entitled  may,  by  the  comity  of  nations,  have  a 
right  to  receive  the  surplus  of  goods  that  may  remain  after 
satisfying  the  administration  in  a  foreign  country.     [The     ^'V'**'*"^ 
Yics-ChakgeU(OB  referred  to  Tyler  v.  BeU{a\  where  Lord 
CoUe/Aam  says,  ^'  The  Courts  in  this  country,  for  the  se- 
curity of  property,  will  not  administer  the  property  of  a 
person  deceased,  in  the  absence  of  a  person  appointed  to 
represent  the  estate;  and  they  look  only  to  the  judgment 
of  the  Ecclesiastical  Courts  in  this  country  in  gsanting 
probate  or  letters  of  administration,  to  ascertain  who  are 
80  authorised;  and  it  is  immaterial  what  Ecclesiastical 
Court  in  this  country  has  granted  probate  or  letters  of 
administration,  provided  the  state  of  the  property  was 
such  as  to  give  it  jurisdiction.    How  is  this  rule  affected 
by  the  case  o{  AUamey-Oenerai  v.  Dimond  (6),  which  only 
decided  that  probate  duty,  imposed  upon  the  amount  of 
property  for  or  in  respect  of  which  probate  was  granted, 
was  not  payable  upon  property  which  was  in  France  at 
the  time  the  probate  was  granted?    But  did  that  case 
decide  that  the  executor  was  not  entitled  to  administer 
such  property?    If  so,  then,  as  that  case  decides  that  pro- 
perty coming  into  this  country  after  the  death  does  not 
make  any  alteration  in  the  probate  necessary,  though  it 
be  assets,  there  would  be  no  one  competent  to  administer 
it>  or  capable  of  acquiring  authority  for  that  purpose.    But 
that  such  is  not  the  case  is  proved  by  another  case  in  the 
same  volume.  In  re  Ewin  (c),  in  which  an  executor  under 
Bimilar  circumstances  was  ordered  to  pay  legacy  duty  upon 
property  in  the  foreign  funds,  although  such  funds  formed 
no  part  of  the  property  for  or  in  respect  of  which  his  pro- 
bate had  been  granted.''] 
In  Cwrrie  v.  Bircham  (d),  the  widow  of  an  officer  who 

(a)  2  M.  &  Cr.  109.  (c)  1  Cr.  &  J.  161. 

(h)  1  Cr.  &  J.  366,  (cQ  1  D.  &  R  36. 

H  H  2 
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1654.        died  intestate  in  India  obtained  letters  of  administFation 

"hbrvky      ^  ^^  there,  and  remitted  the  proceeds  of  his  effects  in 

«.  government  bills  to  her  agent  in  England,    A  creditor  of 

'   the  intestate  obtained  letters  of  administration  to  him  in 

rgument.  England^  and  brought  an  action  against  the  agent;  and  it 
was  held  that  the  Indian  administratrix  was  entitled  U) 
all  the  effects  of  which  the  intestate  died  possessed  in 
India;  and  that,  therefore,  the  action  against  her  agent 
would  not  lie.  [Vicb-Chancbllob. — ^That  case  was  men- 
tioned  in  the  argument  in  Whyte  v.  Rose  (a).  It  is  said  in 
the  judgment  there,  that  *^  it  is  well  established,  that  in  the 
case  of  a  British  subject  dying  intestate  in  the  colonies  or 
in  foreign  countries,  a  prerogative  administration  extends 
to  all  the  personal  property  of  the  intestate,  wherever 
situate  at  the  time  of  his  death,  whether  in  Oreat  Britain 
or  in  the  colonies,  or  in  any  country  abroad.'']  That 
would  be  so  if  the  deceased  had  been  domiciled  in  this 
country.  [VigbChakgellob. — I  must  assume,  upon  this 
motion,  that  he  had  bona  notabilia  here.]  Still  the  Plain- 
tiff must  shew  himself  entitled  by  the  law  of  the  foreign 
domicil,  or  the  Defendant  may  be  liable  to  proceedings 
there  for  parting  with  the  goods  to  the  Plaintiff.  (Tick- 
Chanobllor. — It  was  admitted,  in  Whyte  v.  Rose  (a),  that, 
though  the  debtor  might  be  sued  in  Ireland^  payment  to 
the  English  administrator  would  be  good.] 

In  any  case  this  Court  has  no  jurisdiction  here.  If  the 
Defendant  has  done  anything  wrong  the  Plaintiff  can  ap- 
peal to  the  Privy  Council.  [Viob- Chancellor. — ^There 
has  been  no  judicial  proceeding  from  which  there  can  be 
an  appeal.  How  can  there  be  an  appeal  from  his  acts?] 
They  were  judicial  acts,  and,  therefore  the  Privy  Council 
has  the  jurisdiction.  At  any  rate  it  is  not  in  this  Court 
Moreover,  the  assets  have  been  converted,  and  are  no 
longer  such  as  can  be  claimed  as  assets  in  this  suit 

(a)  3  C.  B.  493. 
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Yics-Chanoellor. — ^The  doubt  I  have  is,  whether  bAj 
question  ought  to  be  asked  of  the  Colonial  Secretary  as  to 
the  jurisdiction.  Supposing  this  Defendant  turned  out  in 
fact  to  be  the  sole  person  entitled  as  administrator,  then 
the  ai^gument  would  be,  that  the  Plaintiff  could  not  have 
a  receiver  against  an  administrator,  without  an  allegation 
of  his  insolvency  or  some  similar  reason. 

Mr.  MoU,  Q.  C,  in  reply. — ^The  Defendant  is  only  here 
on  leave  of  absence,  and  the  danger  is,  that,  when  the  as- 
sets are  realised,  he  will  take  the  proceeds  back  with  him. 

If  a  foreign  administrator  of  a  deceased  person,  who 
had  a  foreign  domicil,  bring  the  assets  here,  or,  as  in  this 
case,  remit  them  to  a  creditor  of  the  deceased  to  the  credit 
of  the  estate,  and  I  make  a  prim&  facie  case  of  being  in- 
terested in  the  distribution  of  them,  I  may  have  adminis- 
tration here;  and  after  that  is  done,  it  may  be  right  to 
8end  the  surplus  back  for  administration  in  the  country 
which  was  the  domicil  of  the  deceased ;  and  the  opinion  of 
the  Colonial  Secretary  as  to  the  Defendant's  rights  cannot 
interfere  with  that  jurisdiction.     There  is  no  allegation 
here  that  the  Plaintiff  is  not  next  of  kin  according  to  the 
African  course  of  administration.     [Viob-Chanobllob. — 
Suppose  an  Indian  administrator  came  here  with  assets  of 
a  person  who  died  domiciled  in  India,  the  question  is, 
whether  a  creditor  here  could  prevent  his  taking  them 
back  until  his  debt  was  satisfied.]     In  Logan  v.  Fairlie  (a), 
the  Vice-Chancellor  Sir  /.  Leach  says,  "  If  a  testator  die 
in  India,  and  his  personal  estate  be  wholly  in  India,  and 
his  executor  be  resident  there,  and  the  will  be  proved 
there,  and  the  executor  remit  to  a  legatee  in  England,  or 
to  some  other  person  in  England  for  the  specific  use  of  the 
legatee,  the  amount  of  his  legacy,  I  am  of  opinion  that 
the  legacy  duty  is  not  payable  upon  such  remittance,  in- 
asmuch as  the  whole  estate  is  administered  in  India,  and 

(a)  2  S.  &  S.  284.  See  S,  C.  before  the  Lords  Commissioners,  1  Mj. 
&  C.  59. 


1854. 
Hkkvky 

V. 
FmPAlRICK. 

Argument, 
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1854. 


Argwn^fd, 


the  remittanoe  ifl  in  respect  of  a  demand  whidi  is  to  be 
considered  as  established  there  Bnt  if  a  part  of  the  as- 
sets of  the  testator  is  found  in  England  in  the  hands  of 
the  agent  of  such  executor,  without  anj  specific  appropri- 
ation, and  a  legatee  in  England  institute  a  suit  here  tor 
the  payment  of  his  legacy  out  of  such  uni^propriated  as- 
sets, then  such  assets  are  to  be  considered  as  administered 
in  Englandy  and  the  legacy  duty  is  payable  in  respect  of 
them;"  but  then,  his  Honour  added,  'Hhis  Court  cannot 
administer  any  personal  estate  without  having  the  per- 
sonal representative  before  it" 


JudgmenU 


VlCB-CHAKCEtLOB  SiB  W.  PaGB  WoOD: — 

The  first  point  in  this  case  is,  whether  or  not  this  gen- 
tleman, who,  I  have  no  doubt,  has  acted  bona  fide  accord- 
ing to  his  impression  of  what  was  his  duty,  has  the  au- 
thority of  a  legal  personal  representative  of  the  deceased  ; 
and,  assuming  him  to  have  that  authority,  what  it  would 
be  right  for  the  Court  to  do  in  the  present  state  of  the 
case  with  regard  to  the  assets  in  England. 

It  has  been  argued,  that  he  is  not  merely  the  personal 
representative,  but  also  the  judge  of  a  court  which  has  to 
determine  how  the  assets  are  to  be  appropriated;  and  that^ 
therefore,  it  is  impossible  for  this  Court  to  take  any  pro- 
ceedings with  regard  to  those  asseta  I  can  hardly  recog- 
nise this  Defendant  in  any  other  capacity  than  that  of 
personal  representative,  in  deciding  upon  the  power  of 
this  Court.  I  must  suppose  that  there  is  some  court 
of  her  Majesty  in  the  district  of  an  African  prince,  ap- 
pointed under  the  Act  6  &  7  Vict  c  94,  capable  of  decid- 
ing upon  questions  of  administration;  and  that  this  gen- 
tleman is  a  personal  representative  legally  constituted  by 
that  court,  as  if,  in  fact,  he  were  an  IriA  or  Scotch  repre- 
sentative. Then  there  is  the  question,  whether  or  not, 
when  the  property  of  a  deceased  person  has  been  remitted 
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by  such  a  representatiye  to  this  ooimtiy  in  snch  manner       1354. 
as  here,  with  a  letter  requesting  the  agent  of  the  foreign 
administrator  to  place  the  proceeds  of  the  same  to  the  ac- 
count of  the  estate,  a  person  appearing  to  proceed  in  the 
character  o{  English  administrator  and  sole  next  of  kin  of    •^•*'*^'*'- 
the  deceased  has  not  a  right  to  sue  the  foreign  representa- 
tiye  of  the  deceased  in  this  country  in  respect  of  those  as- 
sets "which  are  in  this  country,  and  to  have  the  control  of 
this  Court  exercised  over  them  until  the  rights  are  det^- 
mined  at  the  hearing.    I  think  it  seems  clear  that  he  has 
such  a  right,  if  I  put  it  on  the  highest  footing  for  the 
Defendant  in  this  case.    In  fact,  there  is  no  distinct  aver- 
ment of  any  purpose  for  which  administration  is  required 
abroad,  if  that  were  a  matter  of  any  importance.    The 
Defendant  has  sent  over  property  to  this  country,  and  de- 
sired that  it  should  be  carried  to  the  account  of  the  estate 
of  the  deceased  owner.     That  gets  rid  of  the  difficulty 
which  has  been  suggested,  that  there  has  been  a  conversion, 
and  that  the  proceeds  are  no  longer  property  of  the  intes- 
tate, and  that  the  rights  of  the  administrator  will  only 
attach  upon  the  assets  and  not  upon  the  proceeds  of  them 
when  converted.    If  a  person  has  remitted  property  to  this 
country,  and  desired  it  to  be  sold,  and  the  proceeds  to  be 
carried  to  the  account  of  a  certain  estate,  the  proceeds  are 
assets,  and  the  next  of  kin  have  a  right  so  to  treat  them. 
The  foreign  administrator  maybe  the  hand  to  administer; 
and  it  is  objected  that  he  may  be  liable  in  the  country  in 
which  he  was  constituted  administrator,  and  in  some  other 
shape,  to  be  sued  by  other  persons  in  respect  of  the  assets. 
I  think  that  it  is  a  complete  answer  to  that  objection, 
that  the  foreign  representative  has  brought  the  assets  over 
here,  and  has  directed  them  to  be  sold  and  the  proceeds 
to  be  carried  to  the  account  of  the  estate  of  the  deceased 
person;  and,  therefore,  whatever  may  be  the  result  of  any 
inquiry  made  at  the  Colonial  Office,  I  should  still  hold 
that  the  Court  has  jurisdiction  to  deal  with  these  funds, 
and  with  this  Defendant  in  respect  of  them. 
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1854. 
Hmavmy 

9. 

FirZPATRICK. 

JudgmetU. 


There  remains  the  objection  which  was  suggested  by 
the  counsel  for  Mr.  Fitspatrick,  that,  if  he  be  assumed  to 
be  the  proper  representative,  and  no  impropriety  of  con- 
duct on  his  part  be  shewn,  nor  any  peril  to  the  assets,  it 
is  not  the  course  of  the  Court,  without  some  such  reason, 
to  interfere  with  a  personal  representative  in  the  discharge 
of  his  duty.  I  think,  however,  that  this  case  is  very  pecu- 
liar in  that  respect.  I  do  not  impute  to  this  gentleman 
any  desire  to  act  improperly,  or  suppose  that  he  is  doing 
more  than  asserting  what  he  deems  to  be  his  right  Still 
the  right  for  which  he  does  contend  is  to  take  these  assets 
out  of  the  jurisdiction ;  for  he  holds  a  high  judicial  office 
at  Sierra  Leone,  which  must  require  his  presence  there 
again  soon,  and  his  right  is  to  take  away  these  assets,  and 
he  will  have  fall  power  to  do  so  unless  they  are  protected 
in  the  meantime  by  the  appointment  of  a  receiver;  and, 
therefore,  I  think  that,  under  these  circumstances,  a  case 
is  made  for  saying  that  a  receiver  should  be  appointed  in 
the  interim,  until  the  matter  can  be  adjudicated  upon  at 
the  hearing.  In  truth,  the  inquiries  would  be  more  pro- 
perly made  at  the  hearing,  but  I  will  not  make  any  diffi- 
culty about  propounding  them  now,  if  desired. 

The  question  to  be  sent  to  her  Majesty's  Secretary  of 
State  must  be,  whether  her  Majesty  has,  at  any  time,  ex- 
ercised any  jurisdiction  in  respect  of  the  administration 
of  personal  estates  of  persons  dying  intestate  at  Cape  Coast 
Town;  and  if  so,  to  what  extent  and  in  what  manner,  and 
through  what  court  or  officer,  such  jurisdiction  has  been 
exercised?  though  I  think  the  latter  words  go  a  little  be- 
yond the  terms  of  the  statute. 

Jfar^  30th.  On  this  day  the  Plaintiff  moved  that  the  Defendant 
might  be  ordered  to  pay  into  Court  the  proceeds  of  the 
assets  sold  in  Aff^ca,  which  were  in  his  hands;  but  the 
Vice-Chancellor  referring  to  Story's  Conflict  of  Laws,  pi 
518,  and  to  Jauncy  v.  Sealey  (a),  refused  the  motion, 
(a)  2  Vera.  397. 
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1864. 

FRANCIS  V.  CLEMOW.  rdi,  25eh  & 

l^RAirOIS  CLEMOW,  by  his  will,  dated  the  3rd  of  wm-^haf^ 

May,  1839,  after  directing  payment  of  his  debts,  and  gir-  ^^^^^ 

ing  some  pecuniary  legacies,  and  making  certain  specific  ^2>«mM. 

bequests,  gave  to  his  daughters  Charlotte  and  Emma  1501  A  testator  gare 

each,  to  be  paid  to  them  respectively  on  the  day  of  their  IIJ5"ieg»riei*«nd 

marriage;    and  in  case  both  or  either  of  his  daughters  ^]^^^^ 

should  discontinue  living  with  his  sons  Joseph  and  James,  lapda  to  his 

he  directed  that  interest  at  4Z.  per  cent  should  be  paid  on  tem  and  at 

their  l^acies;  and  after  bequeathing  certain  annuities,  the  S^Jh^^^" 

testator  directed  that  his  wife  should  hold  and  enjoy  his  »l»ould  think  fit, 

•'^  "^  and  then  gaye, 

farm  and  lands  of  Tresatvna,  for  the  purpose  of  bringing  up  devised,  and 
his  children,  for  such  term  and  at  such  rent  as  his  brother  the  rest,  lesi- 
Robert  should  think  fit;  but  if  his  son  Jam>es  was  desirous  ^nS^^This 
of  occupying  the  said  farm  and  lands,  he  was  to  be  at  li-  n«l  «nd  per- 

,  ,  ,-     sonal  estate  to 

berty  to  do  so,  on  his  placing  the  testator's  wife  and  chil-  his  son  Jame^ 
dren  on  a  farm  of  about  the  same  yearly  value  as  Tre-  SnSec^r: 
sawna;  and  the  testator  gave,  devised,  and  bequeathed  all  ^^^^i***** 
the  rest,  residue,  and  remainder  of  his  estate  and  efiects,  fonnof  the  de- 
both  real  and  personal,  unto  the  said  Jamss  demow,  his  enter  made^ 
heirs,  executors,  administrators,  and  assigns,  whom  he  charw™n Ae 
thereby  nominated  his  executor.     The  testator  died  on  ^,  ^^^  not- 

withstanding 

the  30th  of  May,  1839;  and  on  the  30th  of  October,  1839,  that  a  preri^ii. 
his  will  was  proved  by  Jam^  Clemow,  who  paid  the  debis  wtSTwM  giyen 
and  the  several  legacies,  except  the  said  legacy  of  160?.  to  ^7  the  wiU(a). 
the  testator's  daughter  Emma,  who  had  since  married 
the  Plaintiff  John  Francis. 

The  bill  was  filed  by  the  said  John  Francis  and  his  wife 
Ageinst  the  executor,  praying  an  account  of  what  was  diie 
in  respect  of  the  said  legacy  and  interest,  and  for  payment 

(a)  See  the  next  caae. 
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of  the  amount  due;  and  that,  if  neoeesarj,  it  might  be  de- 
clared that  the  testator's  residnaiy  real  estate  was  charged 
with  the  payment  of  the  said  legacy  and  interest,  or  other- 
wise that  the  Plaintiffs  were  entitled  to  hare  raised  out 
of  the  testator's  real  estate,  and  applied  in  payment  of  the 
legacy,  the  amount  of  personal  estate  which  should  appear 
to  have  been  applied  in  payment  of  the  testator's  debta 

The  cause  now  came  on  upon  a  motion  to  take  the  Wl 
pro  confesso. 


Ur.  t/l  T.  Prior  for  the  motion  contended,  that  the  le- 
gacy was  a  charge  upon  the  real  estate,  citing  Brudendl  y. 
BoughJton  (a),  in  which  a  gift  of  the  rest  and  residue  of  the 
testator's  estate,  real  and  personal,  to  one  whom  he  ap- 
pointed executor,  was  held  to  constitute  a  charge  of  1^- 
cies  previously  given  upon  the  real  estate:  Cole  v.  2^r- 
n6r(&),  where  the  testator,  after  giving  certain  legacies, 
continued,  "All  the  rest,  residue,  and  remainder  of  my 
freehold,  copyhold,  leasehold  estates,  and  all  my  stock,  uten- 
sils, farming  implements,  and  the  rest  of  my  real  and  per- 
sonal property,  I  give,  devise,  and  bequeath,"  &a;  and  Sir 
John  Leach^  M.  B.,  said,  that  the  freehold,  copyhold,  and 
leasehold  estates  were  not  devised,  but  the  rest  and  resi- 
due of  these  estates ;  and  as  nothing  was  given  previously 
except  the  legacies,  they  were  well  charged  on  these  real 
estates;  and  Bench  v.  Biles  (c\  which  is  shortly  stated  in 
the  following  judgment 

The  Vicb-Chakoelloe  reserved  the  point  for  considera- 
tion. 


Feb.  27«A.     Viok-Chanobllob  Sie  W.  Pagb  Wood  : — 

Judgmeiu,        This  cause  came  on  upon  a  motion  to  take  the  bill  pro 
confesso.    The  question  is,  whether  or  not  certain  legacies 

(a)  2  Aik.  268.  (6)  4  Busb.  376.  (e)  4  Madd.  187. 
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are  chained  upon  the  real  estate  of  the  testator  in  the 
cause. 

After  making  some  dispoations  and  giving  certain  in- 
terests in  real  estate,  the  testator  gave  all  the  rest,  residue, 
and  remainder  of  his  estate  and  effects,  both  real  and  per- 
sonal, to  his  son,  and  appointed  him  executor.  I  had  some 
doubt  i?hether,  where  real  estates  had  actually  been  pre- 
Tiouslj  devised,  so  that  the  term  **  residue  of  real  estate'" 
was  strictly  applicable  to  what  was  subsequently  given, 
a  charge  of  the  legacies  could  be  effectively  made  by  the 
residuary  form  only  of  the  devise.    I  think,  however,  that 
Bench  V.  Btles  (a)  seems  to  have  gone  that  length ;  and  I  am 
disposed  to  follow  that  authority.    In  that  case  the  testar 
tor  gave  all  his  real  and  personal  estate  to  his  wife  for  life ; 
and  after  her  decease  gave  various  legacies,  and  aU  the 
rest,  residue,  and  remainder  of  his  real  and  personal  estate 
to  his  nephews  absolutely;  and  the  legacies  were  held  to 
be  charged  upon  the  real  estate. 

The  point  is  just  glanced  at  by  Lord  OoUenham  in  ano- 
ther case(6),  where  there  was  a  devise  of  a  field  called  Oil^ 
foci,  and  afterwards  a  gift  of  the  residue,  real  and  person- 
al Lord  CoUenham  says,  that  it  does  not  appear  whether 
the  field  previously  given  was  freehold  or  leasehold;  but 
makes  no  further  observation.  Bench  v.  Bilea  (a)  seems  to 
be  the  only  authority  directly  in  point;  but  I  think  that  I 
must  follow  it  in  this  case. 
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Take  an  account  of  what  is  due  for  principal  and  inter- 
^  on  the  legacy.  Declare  that  such  principal  and  inter- 
est are  a  charge  on  the  real  estate  of  the  testator.  Decree 
tbat  the  Defendant  pay  the  amount  found  due  within  one 
month  after  the  certificate  of  the  Chief  Clerk;  and  if  he 

(a)  4  Madd.  187.  (6)  MirekouM  v.  Scaife,  2  My.  &  Cr.  706. 


Minute  of 
Decree, 
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1854.        do  not,  the  Plaintiff  to  be  at  liberty  to  bring  in  a  pro- 
posal to  raise  the  same  by  sale  or  mortgage  of  sach  real 

estates. 


March  ^th  &  HARRIS  v.  WATKINS. 

wm—charpe  X  HIS  was  a  creditor's  suit  for  the  administration  of  real 
MmtyDevue,   &nd  personal  estate. 

A  tcstitor,  by 

his  will,  direct-  WiUiam  Powell,  being,  at  the  time  of  his  death,  pos- 
ed thataii  his  /="  .  ,  1 
debu  should  be  sessed  of  somo  personal  estate,  and  being  also  seised  and 

cutrix  Aere^^  possessed  of,  or  entitled  to,  the  freehold,  copyhold,  and 

i^'thOT^made    ^^^^^^^^  estates  in  his  will  mentioned,  and  certain  other 

certain  specific    real  ostatos,  and  being  indebted  to  the  Plaintiff  and  vari- 

gave  to'his  wife  ous  Other  persons  on  simple  contract,  made  his  will,  dated 

app^i^^ces,    *^«  30th  of  September,  1844,  as  follows:— "As  to  such 

part^rfreehoid^  worldly  estate  as  God  of  his  goodness  hath  bestowed  upon 

hold,  for  her       me,  I  dispose  thereof  as  follows:  that  is  to  say,  I  direct 

life,  and  then         tt  •  t  ^         i»  i  t 

oyer;  and  aU  the  all  my  just  debts,  funeral  and  testamentary  expenses,  to 
diw"*ofWs'raU  ^®  P^^^  ^y  ™y  executrix  hereinafter  named;  I  give,  derise, 
^^^  personal^     and  bequeath  unto  my  niece,  Mary  Sarah  Dee,  all  that 


tator  also  gave  piece  of  land  called  Page  Park  Meadow,  situate  at  ffamp-         i 

appoLtedhCT^  ton  Bishop,  in  the  occupation  of  WiUiam  Watkins,  being         \ 

— ^ewSSi'on  P*^  freehold,  and  part  copyhold,  held  under  the  manor 

a  deficiency  of  of  Hampton  Bishop  aforesaid,  to  hold  unto  and  to  the 

pay  the  testa-  use  of  the  said  Mary  Sarah  Dee,  her  heirs  and  assigns,  | 

residuiu^red*  according  to  the  respective  tenures  thereof.     I  give,  de- 

S!h*^^  vise,  and  bequeath  unto  my  wife  Catherine  Powdl  all  that  I 

fore  the  fiee-  my  messuage  or  dwelling  house,  with  the  outbuildings, 

bold  and  lease-  ! 

hold  estates  i 

specifically  deyised;  and  then  the  other  real  property  specifically  given  to  the  execntriz. 

When  a  will  contains  a  direction  to  the  executor  to  pay  the  testator^s  debts,  and  then  a  deriie  of  ; 

real  estate  to  that  executor,  it  is  considered  that  the  testator  has  imposed  apon  the  executor  the  dntj  { 

of  paying  the  debts  to  the  extent  of  the  property  given  to  him,  and  accordingly,  that  property  i<  ^  \ 

to  be  charged  with  die  debts.    But  an  exception  has  been  made  to  this  rule,  where  there  sre  two  • 

or  more  executors,  to  whom  unequal  benefits  are  given  by  the  will;  because,  in  such  a  case,  it  can-  , 
not  be  supposed  to  be  the  testator's  intention  tliat  they  should  be  equally  subjected  to  the  burden  of 
his  debto,  and  therefore  the  property  given  to  them  is  not  considered  to  be  charged. 
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garden,  orchard,  and  appurtenances,  wherein  I  now  reside, 
situate  at  Eign  Hill,  being  principally  leasehold  for  years^ 
but  a  part   being  freehold  of  inheritance,  to  hold  the 
same  unto  the  said  Catherine  PoweU  for  her  life,  or  for 
such  part  thereof  as  my  estate  therein  shall  continue,  sub- 
ject to  the  reserved  rents,  fines,  and  expenses  of  renewal 
of  the  said  leasehold  part  thereof    And  from  and  after 
her  decease,  I  bequeath  the  said  messuage  and  premises 
unto  the  said  Mary  Sarah  Dee,  her  heirs,  executors,  ad- 
ministrators, and  assigns,  to  hold  the  same  according  to 
the  respective  tenures  thereof,  for  all  the  subsisting  estate 
and  interest  therein,  subject  to  the  costs,  fines,  and  expenses 
of  renewals  thereof,  as  regards  the  said  leasehold  pip*t  of 
the  said  premises.   But,  if  my  said  niece  shall  not  survive 
my  s^d  wife,  I  give,  devise,  and  bequeath  the  same  unto 
my  said  wife  for  the  then  subsisting  estate  and  interest 
therein,  as  her  own  absolute  property.   I  also  give,  devise, 
and  bequeath  unto  my  said  wife  all  the  rest  and  residue 
of  my  real  and  personal  estate,  goods,  chattels,  and  efiects 
whatsoever  and  wheresoever,  which  I  have  now,  or  may 
at  the  time  of  my  decease  have  power  to  dispose  of,  to 
hold  the  same  unto  and  to  the  use  of  my  said  wife,  her 
heirs,  executors,  administrators,  and  assigns,  according  to 
the  respective  natures  and  tenures  thereof,  as  and  for  her 
own  absolute  property.  And  I  appoint  my  said  wife  execu- 
trix of  this  my  will,  and  hereby  revoke  all  former  wills, 
codicils,  and  testamentary  papers  by  me  made,  and  declare 
this  to  be  my  last  will  and  testament;  and  I  hereby  declare 
that  the  devises  and  bequests  hereby  made  to  my  said 
^rife  shall  be  taken  and  considered  in  lieu  and  discharge 
of  all  money  which  I  have  borrowed  out  of  and  forming 
part  of  the  trust  moneys  mentioned  in  the  settlement 
made  on  my  marriage  with  her." 


1854. 
Harbis 

V. 

Watkins. 
JSkUement* 


The  testator,  WiUiam  PoweU,  died  on  the  1  st  of  January, 
1848,  leaving  the  said  Mary  Sarah  Dee,  and  also  the  said 
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Statement 


Catherine  PowM,  his  widow,  sarriving  him.  (kdkerm$ 
Powell,  his  widow,  died  intestate  a  few  days  after  him; 
and  shortly  after  her  death  her  heir-at-law  took  possessioii 
of  all  the  real  estates  of  the  testator,  except  those  devised 
to  Mary  Sarah  Dee. 

The  usual  decree  having  heen  made,  and  the  accounts 
taken,  it  appeared  that  the  personal  estate  of  the  testator 
was  insufficient  to  pay  his  debts.  The  cause  now  came 
on  for  further  consideration. 


Argument.         Mr.  Uoft,  Q,  C,  and  Mr.  CoUreU,  for  the  Plaintiff,  asked 
for  a  sale  of  all  the  real  estates  of  the  testator. 

Mr.  W.  M.  James,  Q.  C,  and  Mr.  WhiByread,  for  the  ieir- 
at-law  of  the  testator's  widow,  contended  that  the  real 
estates  of  the  testator  specifically  devised  were  liable  to 
the  testator's  debts  pari  passu  with  the  real  estates,  which 
passed  by  the  residuary  devise.    In  a  very  similar  case, 
where  the  will,  dated  before  the  Wills  Act,  of  a  testator, 
who  died  in  1882,  commenced  with  a  direction  to  the  ex- 
ecutors to  pay  the  testator's  debts,  and  after  numerous 
specific  devises  and  bequests  the  testator  gave  "  all  other" 
his  real  and  personal  estate  to  his  executors  absolutely, 
Vice-Chancellor  Knight  Bruce  decided  that  the  executow 
were  not,  nor  were  the  gifts  to  them,  liable  to  pay  the 
testator's  debts;  and  that  the  general  gift  to'the  executors 
was  for  all  purposes  specific,  "  having  regard  to  the  whole 
will:"    Symons  v.  Javies  (a).     [Vicb-Chancbllor.— The 
word  "residue"  does  not  occur  in  that  case.]    In  ff^ctsse 
V.  Hedington  (6),  the  will  commenced  with  a  similar  direc- 
tion, and  contained  various  bequests  to  each  of  the  execu- 
tors, and  then  a  general  gift  of  "  all  his  freehold,  copyhold, 


(a)  2C0ILC.C.301. 


(&)3My.&K.495. 
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and  leasehold  estates  whatsoever  in  Great  Britain,  except  ism. 
certain  heredit^iments  and  premises  thereinbefore  men- 
tioned,  and  all  his  personal  estate  whatsoever,  except'" 
&;c.,  to  one  of  the  executors;  and  Sir  J.  Leachy  M.  R,  said, 
that  it  was  manifest  that  the  testator  did  not  intend  to 
subject  the  property  given  to  his  executors  with  the  pay- 
ment of  debts. 

In  Mirehauaa  v.  Scaife  (a),  the  testator,  after  giving 
various  legacies,  and  to  A.  one  field,  whether  freehold  or 
leasehold  did  not  appear,  directed  that  all  his  debts  and 
l^acies  should  be  paid  within  six  months  after  his  de- 
cease, and  gave  "all  the  rest  and  residue"'  of  his  estate, 
both  real  and  personal,  to  JB.,  and  appointed  C.  and  D.  his 
executors;  and  Lord  CoUenham  held,  that  the  circumstance 
of  the  devise  of  the  real  estate  following  the  direction  to 
pay  the  debts  and  legacies,  the  use  of  the  words  "  rest  and 
tesidue,''  and  the  blending  of  the  real  and  personal  estates 
in  the  residuary  gift,  were  sufficient  to  charge  the  land  in- 
cluded in  it  with  the  legacies  as  well  as  the  debts:  Spong 
▼.  Spong  (b).  Emu88  v.  8mith{c\  decided  that  the  new  Wills 
Act,  1  Vict  c  26,  did  not  alter  the  course  of  administer- 
ing the  assets. 

Mr.  WiUcock,  Q.  C,  and  Mr.  Keene,  for  the  copyhold  heir 
of  the  widow. — ^In  Parker  v.  Fearrdey(d),  a  direction,  that 
the  l^cies  should  be  paid  by  the  executor,  and  a  subse- 
quent gift  to  him  of  all  the  real  estate  and  the  residue  of 
the  personalty  of  the  testatrix,  was  held  not  to  charge  the 
legacies  upon  the  real  estates. 

Hr.  Daniel,  Q.  C,  and  Mr.  Shdbeare  for  the  specific  de- 
v^. — ^The  real  estate  comprised  in  the  residue  must  be 

{«)  2  My.  &  Cr.  695.  perty,  p.  422. 

^      (b)  a  Bligb.,  N.  S.,  84;  Lord         (c)  2  De  G.  &  S:  722. 
St,  LeonarcPs  Book  on  Eeal  Pto-         (d)  2  S.  &  S.  692. 
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1854.        firdt  applied  in  the  payment  of  the  debts;  for  the  gifl  of  it 
as  residue  shews  that  the  testator  only  meant  to  give  what 
should  remain  after  the  charges  thrown  upon  the  real  es- 
tate by  law  or  otherwise  should  hare  been  satisfied.    In 
'^'Vtnnent'     Eanby  y,' Roberts  (u\  Lord  Hardwicke  says,  "  If  one,  har- 
ing  land  and  personalestate,  makes  his  will,  being  indebt- 
ed by  specialty,  and  he  gives  specific  legacies,  and  then 
gives  the  rest  and  residue  of  his  real  and  personal  estate, 
if  creditors  exhaust  the  personalty,  the  legatees  may  stand 
in  their  place  and  come  upon  the  residuary  devisee,  be^ 
cause  he  hm  ordy  given  the  rest  and  residue."     Creditors 
claiming  by  title  paramount  before  1830  were  entitled  to 
be  satisfied  first  out  of  the  residuary  real  estate;  and, 
therefore,  since  Sir  Samud  RomiUys  Act,  3  &  4  W.  4,  a 
304,  whiich  makes  real  estates  liable  to  simple  contract 
debts  of  the  deceased  owner,  the  simple  contract  creditors' 
rights  against  the  real  estate  must  have  been  intended  by 
the  testator  to  have  been  satisfied  out  of  any  proper^ 
given  as  residue  in  his  will  before  it  could  come  under  that 
denomination:  Mirehmse  v  8caife(b),    Then,  the  testator 
has  directed  his  executrix  to  pay  his  debts,  and  given  bis 
residuary  real  estate  to  her;  and  that  is  another  reason 
why,  when  the  personal  estate  is  exhausted,  this  residuary 
real  estate  should  be  the  next  property  in  order  liable  to 
pay  his  debts.     In  Finch  v.  HaMerdey(c)  it  was  decided, 
in  the  year  1776,  that  a  direction  that  the  testator's  debts 
should  be  paid  by  his  executrix,  followed  by  a  devise  of 
all  his  real  estates  and  residuary  personalty  to  her,  made 
the  real  estates  liable  to  pay  the  debts,  on  a  deficiency  of 
the  personalty:  Howell  y,  Whitaker{d)y  Cross  y,  Kenninfj- 
ton{e),  Powell  v.  Robins  {/),  where  there  was  no  beneficial 
gift  to  the  executors ;  and  Braithwaite  v.  BritainiJ).  TheU; 

(a)  Amb.  129;   S.  C,  nom.  (d)  3  Knss.  348. 

Harity  v.  Fisher,  2  ColL  C.  C.  («)  9  Beav.  150. 

612,  n.;  1  Dick.  104.  (/)  7  Ves.  209. 

(ft)  2  My.  &  Cr.  695.  (g)  1  Keen,  206. 

(e)  3  Tlusa.  345,  n. 
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the  residuary  real  property  must  be  applied  in  payment 
of  debts  before  the  leaseholds  specifically  beqaeathed, 
for  these  are  for  this  purpose  in  the'  same  position  as 
specifically  devised  freeholds:  Long  ▼.  Short (a)^  Tombs  v. 
Boch(b), 

The  Vicb-Chakobllob  reserved  his  judgment 
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Yicb-Chahcellob  Sib  W.  Pagb  Wood: — 

The  point  to  be  decided  in  this  case  is,  whether  or  not, 
under  the  terms  of  this  will,  there  was  a  charge  of  debts 
upon  the  property  devised  by  the  testator  to  his  widow, 
^hom  he  made  executrix.  The  reason  for  which  it  has 
been  necessary  to  consider  this  point  is,  that  the  personal 
estate,  being  insufficient  for  payment  of  the  debts,  it  be- 
came important  to  determine  what  part  of  the  real  pro- 
perty should  be  first  sold  to  pay  the  debts.  The  direction 
in  the  will  is,  in  the  first  instance,  that  all  the  testator's 
debts,  funeral  and  testamentary  expenses  should  be  paid 
by  his  executrix  thereinafter  named.  The  testator  then 
gave  certain  property  specifically  to  difierent  persons; 
amoDg  others,  to  his  wife  for  life,  a  certain  dwelling-house 
and  appurtenances,  being  partly  freehold  and  partly  lease- 
hold; and  then  he  gave  all  the  rest  and  residue  of  his  real 
and  personal  estate,  goods,  chattels,  and  effects  whatsoever 
and  wheresoever  to  his  wife  absolutely,  and  appointed  her 
executrix. 


1854. 


Argufnent, 


March  %ld. 
Judgment, 


The  cases  which  have  been  decided  with  reference  to 
the  direction,  that  the  testator's  debts  should  be  paid  by 
His  executor  have  gone  to  this  extent,  that,  whenever  a  di- 
tection  of  that  kind  is  contained  in  the  will,  subject  to  the 
observations  which  I  shall  make  upon  the  case  of  Symons 
^*  Jame8{c\  it  is.  considered  that  the  testator  has  imposed 


(o)lP.Wm8.  403. 
VOL.  I. 


(ft)  2  Coll.  C.  C.  490. 
I  1 


(c)2Y.&C.C.301. 
B.  K.  W. 
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Hamus 

Watkihs. 


upon  his  executor  the  duty  of  paying  those  debts  to  the 
extent  of  any  property  which  may  be  devised  to  him. 
That  is  too  firmly  settled  for  me  to  attempt  to  disturb  it, 
even  if  I  desired  so  to  do.  HerweR  ▼.  Whitaker(a)  was  by  no 
means  the  first  case  in  which  it  was  decided.   Firick  t  Hat' 
terdey,  cited  in  a  note  to  that  case  (b\  was  decided  in  1775 ; 
and  the  principle  was  recognised  by  Lord  Alvanley  in 
Keeling  v.  Brotim(p),  where  he  distinguishes  that  case,  and 
decides  that  there  was  no  charge  by  the  will  then  before 
him,  because  nothing  but  the  personal  estate  was  pren 
to  the  executors  out  of  which  debts  could  be  piud.    In 
Pofvell  T.  Robins  (d),  Finch  y.  HaUerdey  Q>)  and  Keeling 
V.  Brown  (c)  being  cited,  Sir  IT.  Orant,  M.  R.,  relies  upon 
the  latter  authority,  but  in  no  way  disputes  the  principle. 
Then,  there  is  the  case  oiHenveU  ▼.  WhUaker  (a),  where  the 
will  directed,  in  the  first  place,  that  all  the  testator's  debts 
should  be  paid  by  his  executor  thereinafter  named,  and  then 
contained  a  gKl  of  all  his  real  and  personal  estate  to  the 
testator's  nephew  William  WhUaker^  whom  he  appointed 
his  executor;  and  the  principle  there  laid  down  by  Sir  John 
Leach  was  entirely  in  accordance  with  the  preyious  cases, 
but  perhaps  not  altogether  consistent  with  the  view  which 
he  himself  took  in  Wasse  v.  Hedington  {e).    In  EenveU  ▼. 
Whitaker  (a).  Sir  J.  Leach  said :  "  When  the  testator  in  bis 
will  directs  that  all  his  just  debts  and  funeral  expenses  be 
fully  paid  by  his  executor  thereinafter  named,  it  must  be 
intended  that  he  had  then  fully  determined  who  that  exe- 
cutor should  be,  and  the  will  is  to  be  construed  as  if  he 
had  said,  I  direct  that  my  just  debts  and  funeral  expenses 
be  fully  paid  and  satisfied  by  my  nephew  WiUiam  Whitr 
aJcer,  whom  I  hereinafter  name  my  executor.    In  such  case 
the  obligation  to  pay  his  debts  and  funeral  expenses  wonld 
be  a  condition  imposed  upon  the  nephew  WiUiam  Wh^ 


(a)  3  Buss.  343. 
(5)  3  Buss.  845,  n. 
(c)  6  Yea  359. 


(c0  7VeB,211. 

(0)  3My.&K.495. 
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aher,  to  be  satisfied,  so  far  as  all  the  pro|>ert3r  which  he 
derired  under  the  will  would  extend,  whether  personal  or 
real    This  principle  will  reconcile  all  the  authorities,  and 
will  be  of  ready  application  in  future  cases:"'  considering 
it  therefore  as  if  it  was  altogethet  an  immaterial  question 
whether  he  was  executor  or  not,  but  that  it  was  a  gift  to 
him  nominatim,  subject  to  the  condition  of  paying  the 
testator's  debts.    In  Wasse  ▼.  Hedington  (a),  the  devise  was 
of  a  totally  different  description,  a  direction,  namely,  that 
the  testator's  debts  should  be  paid  by  his  executors  there- 
inafter mentioned;  and  then  a  deyise  of  all  the  real  estate 
to  one  executor,  giring  to  the  other  only  a  small  benefit;  and 
Shr  J.  Leoxh  there  says:  ''  Prim&  facie,  the  direction  of  the 
testator  that  his  debts  and  funeral  expenses  shall  be  paid 
by  his  executors,  imports  an  intention  that  the  debts  and 
funeral  expenses  are  to  be  paid  by  them  out  of  the  funds 
which  come  to  their  hands  as  executors."    That  seems  to 
be  a  totally  different  view  from  what  he  expressed  in  Hen- 
wU  T.  Whitctker  (b),  where  he  puts  it  upon  the  direction 
bebg  given  to  the  devisee,  not  as  executor,  but  nomina- 
tim, and  therefore  imposing  upon  him  the  condition  of 
paying  the  debts.    In  reference  to  that  case  he  continues: 
"In  the  case  referred  to  it  appeared  to  me  to  be  manifest 
firom  the  whole  will,  that  the  testator  intended  to  subject 
all  his  property  given  by  his  will  to  the  executors,  with 
the  payment  of  his  debts  and  funeral  expenses.    It  ap- 
pears to  me  in  this  case  to  be  equally  manifest  that  he 
had  not  that  intention:"  founding  his  decision  upon  the 
argmnent  of  counsel,  that  whereas  in  HenveU  v.  Whit- 
oker  (6)  there  was  a  direction  that  the  debts  should  be  paid 
by  the  executor,  and  then  a  gift  of  the  whole  property  to 
him;  here  the  direction  was  to  two  executors,  and  one  took 
a  much  larger  interest  than  the  other  by  the  will,  and 
there  was  nothing  to  attach  the  direction  to  the  gift. 


1854. 


Judffmeni. 


(a)  3  My.  &  E.  495. 


(b)  3  Rubs.  343. 


Il2 
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Again,  in  Doner  v.  Gregory  (a)  there  was  a  direction  that 
the  debts  were  to  be  paid  by  the  executor,  and  then  there 
was  a  gift  to  that  executor  of  certain  copyhold  property, 
by  words  which  would  not  carry  the  fee,  unless  the  debts 
were  held  to  be  charged  upon  it,  and  in  that  way  the  ques- 
tion arose  for  discussion,  it  being  the  interest  of  the  party 
claiming  under  the  devise  to  contend  that  the  property 
was  charged  with  debts,  and  was  given  to  him  in  fee,  sub- 
ject to  that  charge.  The  Vice-Chancellor  was  pressed  in 
argument  with  doubts  as  to  Henvell  v.  Whitaker  (&),  but 
he  said  that  he  considered  that  case  to  have  been  rightly 
decided,  and  that  it  had  been  much  contested,  but  had  not 
been  appealed,  and  must  be  treated  as  settled  law. 


The  case  of  Finch  v.  HaUerdey  (c)  recognises  this  doc- 
trine. Sir  TT.  Grant  had  treated  it  as  settled  before  Henvdl 
V.  WhUaker  (6),  and  I  cannot  depart  from  it,  but  must  con- 
sider it  to  be  law.  Where  there  is  a  direction  to  execa- 
tors  to  pay  the  testator's  debts,  it  cannot  be  mere  surplus- 
age, the  principle  being,  not  to  look  upon  any  words  in  a 
will  as  surplusage,  if  it  be  possible  to  avoid  it,  and  the 
only  meaning  that  can  be  given  to  it  is,  that  it  was  the 
intention  of  the  testator  by  this  direction,  and  by  giving 
property  to  the  executors,  to  create  a  charge  of  the  debts 
upon  that  property.  In  many  cases  words,  in  order  to 
give  them  effect,  have  a  peculiar  efficacy  attributed  to 
them.  Since  the  case  of  Clifford  v.  Lewis  (d),  a  direction 
that  the  testator's  debts  should  be  paid,  in  the  commence- 
ment of  the  wiU,  has  been  extended  to  mean  more  than 
mere  payment,  which  the  law  would  require  if  there  were 
no  such  direction,  and  has  been  held  to  create  a  charge 
upon  all  the  real  estate  devised.  In  Clifford  v.  Lewis  (d) 
the  words  "in  the  first  place,''  which  have  been  relied 
on  m  some  cases,  did  not  occur;  but  Sir  J*.  Lecich,  V.  C, 


(a)  10  Sim.  301. 
(6)  3Busa.343. 


(6)3  Buss.  345,11. 
(i)6Mad(L33. 
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said,  that  he  could  not  make  any  distinction  on  that  ao- 
connt  That  case  has  heen  recognised  aa  an  authority  in 
Mirehofue  ▼.  Scaife  (a). 

Therefore,  the  only  doubts  which  have  been  thrown  upon 

this  line  of  cases  are  suggested  bj  the  decision  of  Lord 

Justice  Knight  Bruce,  then  Vice-Chancellor,  in  Symons  y. 

James  (b).     There  the  will  directed,  that  the  debts  should 

be  paid  by  the  executors,  and  then  gave  certain  estates 

to  the  testator's  two  grandsons,  giving  more  to  one  than  to 

the  other  of  them,  and  finally  gave  them  all  his  real  estate, 

not  using  the  words  "  rest  and  residue,''  and  appointed 

them  executors;  and  the  Vice-chancellor,  intimating  in 

his  judgment  some  doubts  as  to  whether  he  acquiesced  in 

HenveU  v.  Whitaker  (c),  said,  he  considered  that,  upon 

the  will  before  him,  it  was  not  the  desire  of  the  testator 

that  the  debts  should  be  paid  out  of  that  property;  resting 

his  decision  entirely  upon  the  whole  wilL 

Now,  in  this  case  there  is  really  nothing  in  the  will  to 
exempt  it  from  the  ordinary  rule,  except  the  circumstance 
that  a  life  interest  is  given  to  Mrs.  PowM  in  part  of  the 
real  estate;  and  it  might  be  argued,  that  it  was  not  a  pro- 
bable intention  of  the  testator  to  efiecta  charge  upon  that 
life  interest;  but  then,  as  the  testator  afterwards  gave  her 
&U  the  rest  and  residue  of  his  real  and  personal  estate, 
it  cannot  be  supposed,  if  the  intention  may  be  implied 
from  the  general  direction  only,  that  it  is  not  to  be  implied 
simply  because  a  life  interest  only  in  part  of  the  property 
was  given  to  the  executrix.    Whether  the  residue  be  suffi- 
cient or  not,  the  whole  interest  which  she  takes  under  the 
will  would,  according  to  the  authorities,  be  held  to  be 
charged  with  the  testator's  debts.    There  is  no  such  point 
^ti  this  case  as  in  Symons  v.  James  (6),  where,  there  being 


1854. 


Jwigmatt, 


W  2  My.  k  Cr.  707.        (6)  2  Y.  &  C.  C.  C.  301.        (c)  3  Rusa.  343. 
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JvdfpnenL^ 


a  direction  that  the  debts  should  be  paid  by  the  executora, 
irhich  would  imply  an  equal  liability,  unequal  gifts  were 
made  to  them,  as  occurred  also  in  Wasse  v.  HedingUm  (a). 
In  those  cases  it  might  appear  improbable  firom  the  whole 
instrument  that  the  parties  taking  unequal  benefits  were 
to  be  liable  to  the  debts  in  equal  proportions  There  is  no- 
thing like  that  hera  It  is,  certainly^  not  less  a  diaige 
from  the  form  of  the  gift  The  gift  is  here  of  all  the  ^  rest 
and  residue,'"  which  has  been  held  in  many  cases  to  create 
a  charge,  as  in  Jf treAouse  y.  Scaife  (&),  where  there  was  ft 
previous  gift  of  some  real  estate,  though  it  did  not  appear 
whether  it  was  freehold  or  leasehold;  and  Lord  CMenham 
held,  that  the  gift  of  the  real  estate  as  residue  implied  a 
eharge  of  the  debts  (c).  Having  given  here  this  direction 
to  the  executrix  to  pay  the  debts,  and  devised  all  the  rest 
and  residue  of  his  estate  to  her,  I  think  that  the  payment 
of  the  debts  was  clearly  a  duty  which  was  to  be  discharged 
by  and  out  of  the  gift  to  her;  and  first  out  of  the  property 
comprised  in  the  residuary  gift,  and  this  must  include  the 
debt  which  seems  to  be  due  to  her  under  the  trusts  of  her 
settlement 


(o)  3  My.  &  K.  496.        (b)  2  My.  &  Gr.  696.        (c)  See  last  c 
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ELT  OH  BEHALF,  bc,  V.  THE  BURIAL  BOARD  fob 
THB  Pabish  of  St.  MARY,  ISLINGTON. 

B 


i^.27M; 
March  Mh. 


Y  the  26th  section  of  the  5th  Geo.  4,  c.  czzy.,  an  Act 
passed  for  the  benefit  of  the  parish  of  St.  Mary,  Islington, 
in  the  county  of  Middlesex,  it  was  provided,  ''That,  at  all 


to  demand  a 
F0U—6S  Geo. 
3,  c.  69 — Mafh 
ner  of  Prooeed- 

▼estries  of  the  said  parish,  the  vicar,  if  present,  shall  be  ing. 
the  chairman;  but  if  he  shall  be  absent,  then  the  occupiers  a  banal  board, 
of  lands,  tenements,  or  hereditaments  as  aforesaid,  then  and  ^^^^^^ 
ikere  present,  shall  appoint  a  chairman  by  show  of  hands,  i^  Vkt  c  85, 

-      -    -       ,  _  N         »  .  t  .  M   laid  before  tha 

(each  having  one  vote  and  no  more),  which  appointment  Testrroftha 
dudl  he  condusivey  and  aU  other  questions,  matters,  and  S^Siarthe^ 
things  proposed  in  such  vestries  shall,  in  like  manner,  he  in  ^^^^^^t» 
the  first  instance  determined  hy  show  of  hands,  which  deter-  to  borrow  any 
mnoiion  shall  he  fimal  and  condvsive,  unless  a  division  he  ^I^Tezea^bg^ 
demanded.  Provided  always,  that  nothmg  in  this  Act  ^^^??pi;^ 
contained  shall  prevent  any  three  occupiers  of  lands,  tene-  This  propowi 

.  ,        ,       waa  not  put  to 

ments,  or  hereditaments  as  aforesaid,  from  demanding  in  the  vote  by  a 
imting,  at  such  vestries,  a  ballot  on  any  question  of  elec-  but^met  by 

an  amendment, 
that  the  matter  abonld  be  refened  back  to  the  board  to  be  reconsidered;  and  a  show  of  hands 
beiog  taken  npon  this  amendment,  it  was  carried  by  a  majority.  A  dirision  was  then  demanded, 
vheieiqMn  the  chaiTnian  said,  that  there  should  be  a  poll  upon  the  original  proposal  and  the  amend- 
ment together,  and  that  the  votes  must  be  affirmatiTely  for  one  or  the  other,  and  not  negatively  as 
to  dther,  and  that  no  further  amendment  conld  afterwards  be  received.  A  majority  of  affirmative 
votes  were  given  for  the  original  resolution: — Held,  that  the  proceeding  was  too  informal  to  au- 
thorise the  bmial  board  to  borrow  the  money,  for  that  no  show  of  hands  having  been  taken  upon 
the  oiigmal  resolution  it  could  not  properly  be  put  to  the  poll,  having  regard  to  the  provisions  of 
the  special  Act  regulating  the  proceedings  of  this  particular  vestry. 

^^  also,  that  the  manner  of  putting  the  resolution  and  amendment  to  the  poll,  and  requiring 
•aly  afibmative  votes  on  each,  was  informal,  becanse,  the  majority  of  votes  being  given  for  the  ori- 
8°ttl  proposition  did  not  prove  that  it  was  preferred  to  any  other,  but  merely  to  that  particular 
Proposition  which  had  been  put  as  an  amendment,  and  which  was  not  a  direct  negative  of  it 

A  ''division'*  of  a  vestry,  **  to  be  taken  in  the  manner  prescribed  by  the  58  Geo.  3,  c.  69,**  may 
be  takoi  by  a  poll  of  all  the  ratepayers,  such  poll  being  an  adjournment  of  the  vestry. 

At  such  poll,  the  original  proposition  and  an  amendment  inconsistent  with  it,  being  the  only  one 
V^oposed,  may  be  put  to  the  vote,  and  affirmative  and  negative  votes  may  be  taken  upon  each,  and 
u  that  way  die  sense  of  the  voters  may  be  ascertained. 

ObservBtioDs  upon  the  best  mode  of  taking  the  opinion  of  a  meetbg  upon  a  resolution  and 

UBeDdBMQt. 
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tion  of  officers,  which  shall  thereapon  be  granted,  and 
shall  be  commenced  the  next  day  (not  being  Sunday),  and 
be  continued  from  eight  of  the  clock  in  the  morning  ontil 
six  of  the  clock  in  the  afternoon,  and  shall  be  resumed  on 
the  succeeding  day  (not  being  Sunday),  and  continued 
during  the  same  hours,  when  it  shall  finally  close,  and  the 
election  be  determined ;  and  in  aU  cases  of  division  or  (oBof 
as  aforesaid,  the  votes  shaU  be  taken  in  the  manner  pre- 
scribed by  an  Act  passed  in  the  58th  year  of  the  reign  of 
His  late  Majesty  King  Oeorge  the  Third,  intituled  An 
Act  for  the  Regulation  of  Parish  Vestries"  (a). 

The  practice  of  the  vestry,  after  the  passing  of  this  Act, 
was,  for  some  time,  to  decide  all  questions  arising  at  ves- 
tries by  a  division  of  the  ratepayers  qualified  to  vote 
then  and  there  present,  the  doors  being  closed  as  soon  as 
the  division  was  demanded.  However,  in  1852,  some  ques- 
tion having  arisen  as  to  the  legality  of  this  mode  of  pro- 
ceeding, and  opinions  of  counsel  having  been  given  in 
favour  of  and  against  it,  the  chairman,  at  a  vestry  held  in 
that  year,  declared,  that,  whenever  in  future  a  division 
should  be  demanded,  he  should  take  a  poll  of  the  whole 
parish;  and  that  was  afterwards  done  in  several  instances. 

Before  the  29th  of  December,  1852,  a  burial  board  had 
been  appointed  for  the  said  parish,  under  the  provisions 
of  the  ]5th  &  16th  Yict  a  85,  which  constituted  the 
board  a  body  corporate,  and  empowered  them,  with  the 
sanction  of  the  vestry,  and  the  approval  of  the  Com- 
missioners of  her  Majesty's  Treasury,  to  borrow  any 
money  required  for  providing  and  laying  out  a  burial 
ground  under  the  Act,  and  to  chaise  the  future  poor- 
rates  of  the  parish  with  the  payment  of  interest  thereon, 
and  one-twentieth  of  the  principal  every  year,  until  the 


(a)  68  Geo.  3,  c  i 


CASBS  IN  CHANCERY. 


45] 


whole  was  discharged;  and  also  empowered  them,  with 
the  approval  of  the  vestry  of  the  parish,  to  contract  for  and 
purchase  any  land  for  the  purpose  of  forming  a  burying 
ground  as  therein  mentioned. 

The  said  burial  board  had  accordingly  made  a  pro- 
Tisional  contract,  subject  to  the  approval  of  the  said  ves- 
try, for  the  purchase  of  a  large  piece  of  ground  in  the 
parish  of  Finchiey,  in  order  that  the  same  might  be  laid 
out  as  a  cemetery  for  the  said  parish  of  St  Mary^  Idington. 

At  a  vestry  holden  on  the  29th  of  December,  1852,  for 
the  said  parish  of  St.  Mary^  IdingtoUy  the  said  burial 
board  presented  a  report,  stating  the  substance  of  such 
provisional  contract,  and  recommending  the  vestry  to  give 
their  sanction  for  obtaining  the  approval  of  her  Majesty's 
Treasury  in  borrowing  the  money  required  to  provide  and 
lay  out  the  burial  ground,  not  exceeding  20,000^,  to  be 
repaid  in  twenty  years. 

At  Hhe  same  vestry  this  report  was  received,  and  the 
following  resolution  was  moved  and  seconded — "That  the 
burial  board  be  authorised,  with  the  sanction  of  the  Com- 
nuBsioners  of  her  Majest/s  Treasury,  to  borrow  the  sums 
of  money  necessary  to  be  raised  for  providing  and  laying 
out  the  burial  ground,  not  exceeding  20,00021,  as  mentioned 
in  the  report,  and  to  make  arrangements  for  facilitating 
interments  therein." 

Thereupon  the  following  amendment  was  moved  and 
seconded — "  That,  in  the  opinion  of  this  vestry,  ample  ar- 
'ftngement  may  be  made  with  existing  cemetery  com- 
panies in  accordance  with  the  Act  of  Parliament  for  the 
burial  of  paupers  in  this  parish;  and  other  persons  may 
safely  be  left  to  act  in  accordance  with  their  own  discre* 
tiou  as  heretofore;  and  that,  therefore,  the  report  be  re- 
ferred back  to  the  burial  board  for  reconsideration.'' 
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A  show  of  hands  was  then  taken  cm  the  motioii,  whe- 
ther such  amendment  should  be  adopted  or  not^  when 
ihere  appeared  to  be— 

For  the  amendment  sixty-'three;  and  against  it  forty- 
four. 

The  opponents  of  the  amendment  then  demanded  that 
there  shoidd  be  a  division;  whereupon  the  chairman  de- 
cUired  that  a  poll  of  the  whole  body  of  ratepayers  should 
be  taken,  and  that  the  same  should  take  place  in  the 
vestry-room  of  the  parish  church,  on  the  2nd  and  3rd  of 
January,  1854^ 

The  Plaintiff,  0.  ff.  JEK,  upon  that,  handed  to  the  chair- 
man a  paper  writing,  signed  by  him,  giving  notice  ot  his 
intention  to  move  another  amendment  in  case  the  said 
amendment  was  lost 


The  chairman,  however,  said  that  he  could  not  receive 
another  amendment,  and  declared  that  he  shoidd  take  the 
votes  not  for  and  against  the  amendment,  but  only  affirm- 
atively for  the  original  motion,  and  affirmatively  for  the 
amendment;  and  that,  if  the  amendment  were  carried  at 
the  poll  so  taken,  he  should  put  it  to  the  vestry  as  an 
original  motion,  and  that  upon  that  he  would  receive 
any  amendment;  but  that,  if  the  original  motion  were 
carried  at  such  poll,  he  should  not  take  any  further  amend- 
ment upon  it 

The  poll  was  taken  at  the  time  and  in  the  manner  pre- 
scribed by  the  chairman ;  and  the  result  was,  that  997  votes 
were  given  for  the  original  resolution,  and  990  only  for 
the  amendment;  and  this  result  was  declared  at  a  vestiy 
of  the  said  parish  of  8t  Marj/y  Idingtan,  holden  on  the 
5th  day  of  January,  1864;  and  the  chairman  then  refused 
to  receive  any  further  amendment 
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1%e  said  burial  board  thereupon  applied  for,  and  ob*  1054, 

tamed,  the  approval  of  the  Lords  CoQUDoissioners  of  Her  "*  ^    "^ 

Majesty  s  Treasury  to  their  borrowing  the  said  sum  of  «^ 

S0,0002.,  and  w^re  endeavouring  to  obtain  an  advance  of  sS^j^^ar^ 

such  sum.  Mabt% 

Ituneioii. 

The  Plaintiff^t  on  behalf  of  himself  and  all  other  the  rate- 
payers of  the  said  parish,  filed  the  bill  in  this  suit  against 
the  burial  board,  as  Defendants,  praying  for  a  declaration, 
that  the  said  provisional  contract  had  not  been  approved 
by  the  vestry,  and  that  the  burial  board  had  not  been  au- 
thorised by  the  said  vestry  to  borrow  the  said  sum  of 
20,0001,  or  any  other  sum,  for  providing  or  laying  out 
any  burial  ground  under  the  provisions  of  the  said  statute 
of  the  15  &  16  Vict  c.  85;  and  for  an  injunction  to  re- 
strain the  said  burial  board  from  borrowing  the  said  sum 
of  20,0001.,  or  any  other  sum  for  such  purposes,  and  from 
charging,  or  attempting  to  charge,  the  future  poor  rates 
of  the  said  parish  with  the  payment  thereof  or  any  interest 
thereon. 

The  Plaintiff  now  moved  for  an  injunction  in  the  above 
terma  Evidence  was  given  that  the  ratepayers  of  the 
parish  were  about  10,000  in  number,  and  that  the  area  of 
the  church  in  which  the  vestries  were  held  was  not  suffi- 
cient to  aocpmmodate  more  than  a  small  proportion  of 
that  number  at  one  time;  that  the  vestry  meetings  had 
histed  until  past  midnight,  and  many  vestrymen  in  conse- 
quence declined  to  attend. 


Mr.  RcU,  Q.  C.,  and  Mr.  Oder^  for  the  motion. — ^The     ArgwtnenL 
dedffloa  of  the  vestry  diould  be  arrived  at  by  a  division 
or  a  ballot  of  those  **  then  and  there  present,''  if  de- 
nvanded,  under  the  29th  section  of  the  5  Geo.  4,  c.  cxxv. 
The  statute  58  Geo.  3,  c.  69,  ss.  2  and  3,  referred  to  in 
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that  section,  proTide  no  other  mode  of  voting:  The  King 
V.  The  Archdeacon  of  Chester  (a\  The  Queen  v.  The  Rector 
of  Lambeth  (b),Houghton  y.  Reynolds  {c).  [The  Vicb-Chaj- 
CBLLOB. — ^Women  have  the  right  of  voting,  who  vould  not 
be  likely  to  be  present]  But,  assuming  that  there  must 
be  a  poll,  it  has  not  been  properly  taken.  No  distinct 
affirmative  or  negative  has  been  given  to  the  original  reso- 
lution; but  the  resolution  and  amendment  being  put  to- 
gether, the  voters  have  been  asked  to  affirm  one  or  the 
other.  Supposing  the  amendment  not  to  be  affirmed,  there 
is  nothing  to  shew  that  other  amendments  would  not  have 
been  proposed.  [The  Vicb-Chancbllor. — ^In  the  House 
of  Commons  the  first  thing  put  to  the  vote  is,  whether  the 
original  question  or  the  amendment  shoidd  be  submitted 
to  the  House.] 


Mr.  F.  M.  James,  Q.  C,  and  Mr.  0.  L.  EusseU,  contriL— 
The  mode  of  voting  here  adopted  was  quite  proper.  The 
sense  of  the  parish  has  been  substantially  taken  on  the 
question,  for  the  amendment  was  a  negative  of  the  reso- 
lution ;  and,  therefore,  putting  them  together  was  the  same 
as  taking  a  vote  aye  or  no  upon  the  original  resolution. 
[The  Viob-Chancbllob. — ^What  was.  there  to  prevent  any 
one  moving  that  only  16,0002.  should  be  borrowed?]  The 
parish  must  either  vote  for  or  against  the  proposition  sub- 
mitted to  them;  they  cannot  interfere  with  the  proceed- 
ings of  the  burial  board  [The  Vige-Chancbllob.— No 
show  of  hands  was  taken  upon  the  original  resolution  at 
all]  The  vestry  might  waive  the  right  of  having  a  show 
of  hands,  and  that  was  done  here  by  the  course  which  was 
actually  taken  and  acquiesced  in. 

The  Vestry  Acts  have  not  taken  away  the  common-law 


(a)  1  A.&E.  342.        (6)  8  A.  &E.356.        (e)  8  Str.l04fi. 
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right  of  voting  by  a  poll:  Regina  v.  St  Maty  Newingtonia), 
CamfheU  v.  Maund  (Jk). 

The  reply  was  not  heard 
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Vige-Chakoellob  Sib  W.  Paob  Wood: — 

It  is  for  the  benefit  of  all  persons  in  the  parish  who 
are  interested  in  this  matter,  that  the  attempt  to  raise  a 
snm  of  money  upon  this  resolution  should  not  be  pro- 
ceeded with,  because  I  cannot  help  thinking  that  there 
would  be  very  great  difficulty  as  to  the  authority  of  the 
burial  board  in  this  case  to  raise  or  expend  this  money. 
The  burial  board  have  no  power  of  raising  any  sum  of 
money  which  has  not  been  authorised  by  the  vestry  to  be 
expended  for  certain  purposes.    The  20th  section  of  the 
15  &  16  Vict,  a  85,  enacts,  ''That  it  shall  be  lawful  for 
the  board,  with  the  sanction  of  the  vestry,  and  the  approval 
of  the  commissioners  of  her  Majesty's  Treasury,  to  borrow 
any  money  required  for  providing  and  laying  out  any 
burial  ground  under  this  Act:''  and  it  authorises  them  to 
charge  the  same  on  the  poor  rates,  subject  of  course  to  the 
19th  section,  which  says,  that  no  greater  sum  can  be 
ndsed  than  is  raised  by  the  authority  of  the  vestry.    Now, 
what  has  taken  place  is  this, — The  vestry  met  together, 
-—The  burial  board  proposed  that  a  simi,  not  exceeding 
20,0002.,  should  be  authorised  to  be  raised  by  them.    I  am 
not  quite  clear  that  it  would  not  be  competent  on  that 
proposal  for  the  vestry  to  say,  that  they  objected  to  raise 
20,0002.  but  would  authorise  the  board  to  raise  15,0002. 
It  seems  to  me  that  the  burial  board,  without  making  any 
new  regulation,  if  they  were  willing  to  accede  to  that, 
would  not  be  bound  by  their  proposal;  but  that,  having 
proposed  to  raise  20,0002.,  they  might  accept  an  authority 


/ti^^ineRf. 
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(b)  8  Ad.  &  £.  865. 


456 


1854. 
Elt 

9, 

Thb  Borul 
Board,  St. 

Mabt^r 
Islington. 

JudgmefU, 


CASES  IN  CHANCEKV. 

to  raise  15^0001,  and  that  they  would  then  be  andiomed 
to  raise  that  sum  with  the  consent  of  the  Treasury;  and  so 
with  any  other  smaller  sum,  which,  after  a  free  discussLon, 
might  be  authorised  by  the  vestry. 

The  vestry  in  this  case  met,  and  the  proposal  laid  before 
them  was  to  raise  the  sum  of  20,0001.  That  was  answered 
by  an  amendment,  that  the  whole  matter  should  be  sent 
back  to  the  board  to  be  reconsidered.  What  was  the  re* 
suit  of  that  amendment  being  rejected?  Could  any  one 
think,  if  nothing  more  were  done,  that  the  vestry,  by  re- 
jecting the  amendment,  had  passed  the  original  resolution 
simply;  and  that,  by  determining  not  to  send  it  back  to 
the  board,  they  are  to  be  considered  as  having  authorised 
the  expenditure  of  20,00027  I  think  that  would  be  a  veiy 
strong  construction  of  these  proceedings. 


It  seems  to  me  that  it  would  still  be  open  to  the  parties 
to  say,  that  they  were  prepared  to  negative,  not  only  the 
reconsideration  of  the  matter,  but  also  the  original  proposal 
altogether;  or  there  might  be  another  party,  and,  possibly, 
a  numerous  one,  who  might  say,  that  they  thought  20,0001 
too  large,  and  considered  that,  when  they  negatived  the 
amendment,  it  would  be  open  to  them  to  propose  a  less 
sum,  such  as  15,0002.,  and  make  some  other  arrangem^t^ 
It  is  true,  that,  in  this  case  it  is  not  alleged  that  there 
were  persons  who  were  disposed  to  vote  for  a  less  sum,  or 
who  were  disposed  to  negative  the  proposition  altogether. 
But,  when  a  large  body  of  persons  is  to  be  bound  by  the 
decision  of  the  majority,  many  of  those  persons  being  ne- 
cessarily, under  the  circumstances,  absent  fit>m  the  meet- 
ing itself,  it  is  perfectly  necessary  that  every  thing  should 
be  done  in  the  strictest  possible  form^  and  that  the  absent 
parties  should  be  able  to  come  afterwards,  and  see  in  ibe 
vestry  books  the  resolution  by  which  they  are  bound  to 
pay  their  proportion  of  the  20,00OJL 
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In  this  case  all  that  could  be  shewn  would  be  the  reso- 
lution bj  which  the  proposal  was  made  to  raise  that  sum, 
and  the  motion  that  such  proposal  should  be  reconsidered. 
They  would  say,  "  Where  do  we  find  any  vote  which  binds 
us  to  pay  20,0001;  nothing  of  the  kind  is  recorded  in  the 
books.''  The  only  way  in  which  that  has  been  attempted  to 
be  met  is  this: — It  is  said,  that  the  rector,  at  the  close  of 
the  meeting,  said,  that  the  amendment  having  been  carried 
and  a  division  demanded  in  respect  of  that,  as  there  was 
going  to  be  a  division  on  the  amendment,  he  should  also 
put  the  original  proposition  to  a  polL    But  it  appears  to 
me,  in  ihe  first  place,  that  it  was  not  competent  for  the 
chairman  to  put  any  resolution  at  all  to  a  division  by  way 
of  poll,  which  had  never  been  propounded  to  the  parties 
in  vestry  assembled.    The  Act  says  expressly,  that  every 
question  there  shall  be  first  determined  by  a  show  of 
handa    The  question,  "aye''  or  "no,"  as  to  the  20,0001, 
had  never  been  put  from  the  chair  at  all:  it  had  been 
moved  and  seconded,  and  nothing  more;  and,  therefore, 
no  one  was  in  a  position  to  have  demanded  a  poll  upon 
this,  as  no  division  or  show  of  hands  had  taken  place.    I 
cannot  think  that  the  show  of  hands  was  a  mere  form.  It 
was  provided  advisedly  by  the  Legislature  for  the  purpose 
of  having  a  discussion  upon  the  question,  before  putting  the 
parish  to  the  inconvenience  of  a  division  or  a  poll;  and  if 
no  division  be  demanded  after  a  show  of  hands,  the  whole 
thing  is  concluded  and  settled.    But  even  if  there  is  to  be 
a  division,  I  think  it  was  intended  there  should  be  some 
discussion,  which  should  be  determined  by  a  show  of  hands 
before  a  division  should  take  place.    In  this  case  the  ori- 
^al  resolution  and  the  amendment  were  being  discussed 
at  the  same  time.  I  can  quite  understand,  when  the  ques- 
tion was  once  put  firom  the  chair,  that  the  show  of  hands 
or  division  might  be  considered  a  form;  and  the  mover 
might  say,  "  I  see  such  a  large  majority,  I  will  not  trouble 
you  to  hold  up  your  hands.    The  resolution  has  been  put 
from  the  chair,  I  consent  to  its  being  negatived,  and  I 
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ask  a  poll.''  But  here  the  original  resolution  was  never 
put  from  the  chair,  nor  brought  to  the  attention  of  the 
meeting  at  all;  or  at  least  the  only  way  in  which  it  was 
brought  to  their  attention  was  by  the  amendment  to  this 
resolution,  which  is  said  to  be  a  complete  negative.  But 
this  amendment  seems  to  me  not  to  be  a  complete  n^a- 
tive:  it  leaves  the  two  points  open.  After  the  amend- 
ment had  been  negatived,  there  would  have  been  no  au- 
thority to  raise  the  20,0002.,  and  it  would  have  been  quite 
open  to  any  one  to  say,  ^*  I  do  not  hold  myself  concluded; 
I  still  wish  to  negative  the  resolution.''  It  is  not  necessarj 
for  me  to  say  whether  it  would  have  been  competent  to 
them  to  move  another  amendment;  the  mode  of  taking  the 
votes  might  possibly  have  left  that  course  open ;  but  there 
is  a  mode  of  taking  the  votes,  which  I  hope  will  be  adhered 
to  on  another  occasion,  which  may  preclude  the  neoesfflty 
of  second,  third,  and  fourth  amendments. 

Another  objection  arises  on  what  has  been  dona  The 
chairman  should  at  least  say,  the  original  question  shall 
be  put,  as  well  as  the  amendment,  and  in  that  way  be 
could  take  a  decision  upon  each  subject  of  the  meeting^ 
Then,  the  chairman  might  go  to  the  parish  with  a  poll 
upon  each  question  after  that  decision.  But  he  has  not 
done  that  He  has  submitted  two  propositions  together, 
which  he  and  every  body  else,  I  dare  say,  considered 
to  be  exactly  antagonistic,  but  they  are  not  He  did 
not  say,  "  I  put  proposition  A.  to  the  poll,  aye  or  no;" 
and  "  I  put  proposition  R  to  the  poll,  aye  or  no,"  but  he 
has  put  both  at  once,  and  has  got  only  a  one-sided  poll  on 
each  proposition,  and  has  not  taken  the  negative  upon  ei- 
ther. That  seems  to  me  to  be  an  irregularity,  which  would 
occasion  extreme  difficulty  to  any  party  who  wished  here- 
after to  raise  money  on  this  species  of  security,  and  I  think 
it  would  therefore  be  for  the  benefit  of  all  parties  that  the 
proceeding  should  be  stayed. 
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Mr.  JameSy  Q.  C,  asked  that  the  motion  might  stand 
oyer,  so  that  the  opinion  of  the  parish  might  be  taken  in 
a  proper  mode,  the  Defendants  doing  nothing  in  the  mean 
time  contrary  to  the  notice  of  motion. 

The  Yice-Chanobllob. — ^I  think  it  is  reasonable,  on  their 
undertaking  to  do  nothing  in  the  mean  time,  that  this 
motion  should  stand  over  till  next  seal 
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At  a  meeting  of  the  vestry  of  the  said  parish,  on  the 
9th  of  March,  1854,  the  chairman  stated  the  effect  of  the 
proceedings  in  this  suit,  and  that  he  had  consequently 
taken  the  opinion  of  counsel,  who  had  advised  that  it  was 
not  essential  to  preserve  the  form  of  putting  amendments, 
but  that  the  chairman  should  state  his  willingness  to  re- 
ceive any  proposition  that  might  be  put  upon  the  matter 
in  question;  and  that  he  should  take  a  division  by  show  of 
hands,  first  on  the  original  proposition,  and  then  on  every 
other  proposition,  in  the  order  in  which  they  were  pro- 
posed; and,  if  a  division  or  poll  should  be  demanded  on 
any  or  all  of  these  questions,  he  should  then  adjourn  the 
meeting,  that  a  poll  might  be  taken  "  aye  or  no,"  on  the 
original  proposition,  and  also,  as  a  distinct  matter,  on 
each  of  the  other  propositions  upon  which  it  should  be 
demanded. 

The  two  following  propositions  were  then  moved  and 


1.  "  That  this  vestry  hereby  authorises  the  burial  board 
expending  any  sum  or  sums  of  money,  not  exceeding 
20,0001,  for  the  purpose  of  providing  and  laying  out 
a  burial  ground  for  this  parish,  under  the  provisions  of 
the  Act  of  Parliament  of  the  16th  &  16th  Vict.  c.  85, 
intituled  'An  Act  to  amend  the  Laws  concerning  the 
Burial  of  the  Dead  in  the  Metropolis,'  and  hereby  sanc- 
tions the  burial  board  borrowing  the  money  required  for 
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the  providing  and  laying  out  such  burial  ground  under 
the  said  Act,  not  exceeding  the  sum  of  20,0002.,  and 
charging  the  future  poor-rates  of  the  parish  with  the  pay- 
ment of  such  money,  and  the  interest  thereon." 

2.  *^  That  the  report  of  the  burial  board,  in  recommend- 
ing the  purchase  of  so  much  as  thirty  acres  of  land,  at  the 
distance  ofFinchleyy  at  so  large  a  price  as  90002.,  and  also 
in  recommending  that  two-thirds  thereof  be  forthwith  con- 
secrated, is  unsatisfactory  to  this  vestry,  and  ought  not  to 
be  acted  upon,  and  that  the  report  be  referred  back  to  the 
burial  board  to  be  revised  and  altered;  and  that,  in  revis- 
ing and  altering  the  same,  the  board  be  instructed  to  have 
regard  to  this  resolution.'' 

Upon  a  show  of  hands  being  taken  upon  each  of  these 
propositions  separately,  the  result  was,  that  the  former 
was  lost  by  seventy-five  to  thirty-eight,  and  the  latter  car- 
ried by  ninety-one  votes  to  thirty-five.  A  division  was 
then  demanded  upon  each.  No  other  proposition  was 
made  at  the  vestry,  but  the  Plaintiff  claimed  a  rights  if 
the  second  proposition  should  be  lost  at  the  poll,  to  make 
another  proposition  after  the  result  was  known. 

The  meeting  was  then  adjourned  for  the  purpose  of 
taking  a  poU,  the  result  of  which  was,  that  the  second 
proposition  was  negatived  by  952  votes  to  259,  and  the 
first  affirmed  by  1011  to  202. 

It  appeared,  from  the  affidavit  of  the  proposer  of  the 
second  resolution,  that  there  was  some  confusion  at  the 
poll,  many  voters  not  understanding  the  nature  and  effect 
of  the  votes  they  had  given,  some  voting  for  both  resolu- 
tions, and  some  voting  against  that  which  they  stated 
they  had  intended  to  support 

The  result  of  the  poll  was  stated  to  the  vestry,  at  the 
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adjourned  meeting,  on  the  16th  March,  1864,  but  the 
Plaintiff  did  not  propose  any  new  resolution. 

The  motion  for  the  injunction  was  now  renewed. 
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Mr.  Boltf  Q.  C,  and  Mr.  Oder  argued  that  the  pro-  Argummu, 
ceeding  to  a  poll  at  all  was  unauthorised,  for  that  the  March  2orA. 
opinion  of  the  vestry  ought  to  have  been  taken  by  a  di^ion 
of  those  then  and  there  present  Then  the  manner  of  put- 
ting the  question  was  irregular,  for  the  original  proposi- 
tion ought  to  have  been  put  first,  and  then  the  amend- 
ment, and  an  opportunity  given  for  proposing  further 
amendments. — ^They  cited,  also.  The  Qaeen  v.  The  Vestry- 
fneuy  Jkc,  of  St  Pancraa  (a),  in  which  it  was  considered 
doubtful  whether  the  division  directed  to  be  taken  under 
Sir  /.  Hobhouee's  Act,  1  &  2  Will.  4,  a  60,  a  14,  was  not  in- 
tended to  supersede  the  common-law  right  of  having  a  poll. 

Mr.  James,  Q.  C.,  referred  to  The  Queen  v.  D'Oyley  (6), 
in  which  it  was  held,  that  a  nomination,  directed  by  a 
special  Act  to  be  made  by  vestrymen  ''then  present," 
might  be  made  by  a  poll. 

The  Defendants'  counsel  were  not  heard 


Vici-Chahobllob  Sib  W.  Paqb  Wood:— 

I  think  that  this  last  question  which  has  been  raised 
18  one  of  considerable  importance;  but  I  do  not  think 
that  I  ought  to  interfere  at  the  present  moment,  upon 
that  ground,  by  injunction,  considering  all  that  has  taken 
place  within  the  parish,  and  the  mode  in  which  the  Act 
of  Parliament  has  been  acted  upon  for  the  last  two 
years.  The  question  raised  is  this — ^whether  or  not, 
where  there  is  any  matter  put  to  the  vote  in  the  parish 
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vestry,  and  a  division  is  thereupon  demanded,  the  divi- 
sion should  be  by  closing  the  doors,  and  taking  a  division 
of  those  who  are  then  and  there  present,  or  whether  it 
should  be  by  taking  a  poll  of  the  parish,  including 
all  the  ratepayers — ^the  persons  entitled  to  vote  in  the 
parisL    The  Act  here  speaks  of  persons  then  and  there 
present  appointing  a  chairman.   I  do  not  think  that  much 
turns  upon  that;  and  then  it  says,  that  ''  all  other  ques- 
tions, matters,  and  things  proposed  in  such  vestries  shall 
in  like  manner  be,  in  the  first  instance,  determined  by 
show  of  hands,  which  determination  shall  be  final  and 
conclusive,  unless  a  division  be  demanded;"  and  then 
there  occurs  a  clause  which  says,  '^  Provided  always,  that 
nothing  in  this  Act  contained  shall  prevent  any  three  oc- 
cupiers of  lands,  tenements,  or  hereditaments  as  aforesaid 
from  demanding  in  writing,  at  such  vestries,  a  ballot  on 
any  question  of  election  of  officers."    That  does  rather 
look  as  if  they  were  having  regard  in  the  Act  of  Parlia- 
ment to  the  common-law  right  of  demanding  a  poll  with 
reference  to  the  election  of  officers,  though  I  notice  that 
the  word  "ballot "  is  used  not  "poll"    The  Act  proceeds 
to  point  out  the  days  and  times  when  it  shall  take  place, 
saying  nothing  of  that  kind  as  to  divisions;  and  then  it 
says,  "And  in  all  cases  of  division  or  ballot  as  aforesaid, 
the  votes  shall  be  taken  in  the  manner  prescribed  by  the 
58th  Geo.  3rd,  c.  69."    Then,  turning  to  that  Act,  the  3rd 
section  of  it  does  not  seem  to  contemplate  any  difficulty 
in  ascertaining  the  plurality  of  votes  of  those  present    It 
says,  on  all  such  occasions,  the  inhabitants  there  pre- 
sent, according  to  their  different  rights,  are  to  have  so 
many  votes.      But  then,    we    must    always   remember 
when  the  word  "present"  is  used,  it  is  held  in  law 
that  at  a  poll  everybody  is  present    That  seems  to  me  to 
be  probably  the  real  exposition  of  these  statutes.     In  the 
ijase  of  The  Queen  v.  D'Oyley  (a),  and  in  the  other  case 
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which  was  mentioned,  The  Queen  v.  The  Vestrymen  qfSt 
Pancra8(a)y  a  question  was  raised  about  persons  present; 
and  the  answer  which  was  given,  not  only  by  the  counsel, 
but  also  by  the  Court,  was,  that  the  persons  who  vote  at 
the  poll  are  present  substantially  at  the  vestry.    The  poll 
is,  in  truth,  an  adjournment  of  the  vestry,  and  they  are  as 
much  present,  as  any  persons  who  might  come  in  while 
the  division  was  going  on  would  be  present     Certainly, 
nothing  was  there  said  which  indicated  any  notion  on  the 
part  of  the  Judge  that  there  would  be  a  power  of  closing 
the  doors,  for  the  purpose,  in  taking  the  division,  of  ex- 
cluding those  who  might  come  in  while  the  division  was 
taking  place.     Unless  there  exists  such  a  power,  with 
reference  to  a  division,  I  do  not  see  how,  with  any  pro- 
priety,  divisions  could  take  place,   except  through  the 
medium  of  a  poll     Unless  they  have  the  power  of  closing 
the  doors  as  soon  as  the  division  takes  place,  and  shutting 
out  all  the  persons  who  might  otherwise  come  in,  endless 
confusion  must  be  introduced  in  the  case  of  large  and 
populous  bodies.     The  doors  not  being  closed,  as  soon  as 
the  division  has  been  announced,  numbers  of  others  might 
come  in,  and  it  would  be  necessary  not  only  to  ascertain 
their  votes,   but  how  they  are  rated  under  the  58th 
Geo.  3,  c.  69,  in  order  to  see  how  the  votes  are  to  be 
taken :  and  a  most  inconvenient  system  of  ascertaining  the 
wishes  and  objects  of  the  parties  composing  the  vestry 
would  be  established,  if,  in  a  very  large  parish  like  this, 
with  some  thousands  of  persons  entitled  to  vote,  it  should 
be  necessary  to  have  the  vestry,  or  the  parish  church, 
(which  is  the  only  alternative,)  kept  open,  and  a  series  of 
persons  entering  and  claiming  to  vote,  and  having  their 
votes  ascertained,  during  the  progress  of  the  division.     A 
poll  would,  unquestionably,  be  a  far  more  convenient  mode 
of  ascertaining  the  views  and  wishes  of  the  voters.    I  find, 
from  the  Act  of  Parliament,  that  there  are  votes  given,  in 
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the  first  place,  to  all  occupiers  rat«d  at  202L;  and  I  am  in- 
formed that  those  persona  so  allowed  to  vote,  including 
females  and  others  so  rated,  amount  to  about  10,000  in 
this  parish. 

The  Act  of  Parliament  says,  that  no  vestry  shall  be  held 
in  the  parish  except  in  the  vestry  of  the  parish  church,  or, 
in  case  of  need,  in  the  parish  church  itself;  and  it  author- 
ises 10,000  persons  to  vote.  That  is  a  very  inconvenient 
arrangement  at  all  times,  and  one  which,  it  may  be  hoped, 
will  be  permanently  put  a  stop  to  at  some  period  by  the 
Legislature.  The  parish  church,  if  it  could  contain  these 
large  numbers,  would  not  be  a  proper  or  appropriate  place 
for  the  division  of  those  who  might  come  to  vote,  assuming 
them  to  be  3000  or  4000  only,  out  of  the  10,000  who  were 
entitled  to  vote.  It  does  not  appear  to  me  that  it  oould 
be  the  intention  of  the  Legislature  that  there  should  be 
only  that  mode  of  taking  the  votes.  I  look  through  the 
Act  of  Parliament  and  I  find  large  powers  of  taxation 
given.  The  very  question  which  I  am  now  considering  is 
a  question  of  taxing  the  parish  to  the  extent  of  20,0001; 
though  the  power  has  arisen  from  the  subsequent  Act. 
The  original  Act,  however,  which  I  am  considering,  is 
one  which  gives  a  full  power  of  rating  the  whole  of  the  in- 
habitants, and  that  in  considerable  sums  of  money.  There- 
fore, surely,  if  there  be  vested  in  10,000  people  the  right 
of  saying  whether  they  will  be  taxed  or  not,  and  if  the 
Legislature  has  taken  care  that  it  shall  be  impossible  for 
them  to  have  any  place  of  meeting,  in  which  they  can  have 
a  division  in  the  parish,  because  the  parish  church  is  cer-' 
tainly  not  a  competent  place  for  that  purpose;  the  only 
other  sensible  interpretation  to  be  given  is,  that  the  division 
shall  be  taken  by  means  of  a  poll,  which,  according  to  all 
the  authorities,  is  a  continuance  of  the  vestry;  and  at  which 
the  persons  are  voting  in  vestry,  although  they  are  vot- 
ing by  means  of  a  poll,  which  is  an  adjournment  of  that 
vestry. 
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I  think  if  the  case  ever  came  to  be  reviewed  in  a  Court 
of  law  on  this  particular  question,  this  must  be  the  sound 
construction  of  the  whole  of  the  Act  of  Parliament  It  is 
not  to  be  supposed  that  the  Legislature  intended  people  to 
be  taxed  without  having  a  voice  in  the  taxation;  and  here 
a  provision  is  made  only  for  the  division  of  those  then 
present.  It  would  be,  I  think,  a  mockery  of  justice,  if  a 
large  body  of  people  might  have  to  submit  to  be  taxed  in 
this  manner  by  a  very  small  portion  of  the  parishioners. 


1854. 

Elt 

«. 

Thi  Burjax. 

Board,  St. 

Mary^s 
Islington. 

Judgment, 


With  regard  to  the  injunction,  I  have  then  to  observe, 
that,  for  twenty  years,  the  practice  was  to  divide,  by  clos- 
mg  the  doors,  and  taking  a  division  of  those  actually  pre- 
sent Therefore,  it  is  said,  that  there  could  be  no  difficulty 
in  doing  it;  although  I  think  there  was  something  in  the 
affidavits,  on  a  former  occasion,  as  to  a  great  scene  of  con- 
fusion and  annoyance  taking  place,  and  the  votes  being 
taken  in  the  parish  church  towards  midnight,  from  this 
very  inconvenient  system.   The  consequence  was,  that  the 
opinions  of  counsel  were  taken.    I  am  told  that  the  opin- 
ions differed.   The  vicar  has  acted  upon  one  of  those  opin- 
ions for  two  years,  and  has,  upon  every  occasion  of  import- 
ance requiring  it,  proceeded  to  a  poU    Therefore,  on  this 
occasion,  I  must  consider  that  the  parishioners  regard  this 
as  the  settled  mode  of  conducting  their  affairs,  and  that, 
m  truth,  great  numbers  would  be  absent  from  the  meeting, 
because  they  supposed  they  would  afterwards  be  able  to 
vote,  on  the  matter  being  put  to  the  poll.    They  might 
say,  '^  Why  should  we  be  put  to  the  trouble  and  annoyance 
of  attending  the  meeting,  when  we  know  that  this  matter 
will  have  to  be  determined  by  a  poll  afterwards,  as  has 
been  done  for  the  last  year  or  two;''  and  1  have  therefore 
every  reason  to  suppose  that  the  expression  of  sentiment 
arrived  at  by  a  division  would  not  be  the  correct  expres- 
sion of  the  sentiments  of  all  those  who  would  have  to  con- 
tribute to  the  raising  of  this  20,000Z.  for  the  purposes  of 
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this  burial  board.  I  am  therefore  clear  that  I  cannot  in- 
terpose by  inj  unction^  and  decide  that  this  mode  of  ex- 
pressing opinion,  which  I  think  has  been  very  properly 
adopted  for  the  last  two  years,  is  to  be  disregarded  and  set 
aside. 

On  the  other  question,  as  to  the  manner  in  which  the 
opinion  of  the  voters  has  been  taken,  I  really  entertain  no 
doubt,  although  I  still  have  a  strong  feeling  that  it  is  not 
the  most  convenient  mode  of  taking  votes  in  a  parish.     I 
think,  however,  that  the  sense  of  the  parish  has  been 
ascertained,  and  ascertained  in  a  manner  which  is  legal. 
The  Act  of  Parliament  says,  that  there  shall  first  be  a 
show  of  hands  on  every  proposition,  and  then  that  there 
shall  be  a  division.    With  regard  to  the  mode  of  arriving 
at  a  conclusion  in  public  bodies,  where  matters  have  to  be 
determined  by  vote,  I  have  a  very  strong  opinion  that  the 
most  reasonable  mode,  though,  perhaps,  I  should  be  wrong 
to  say  the  only  one,  to  prevent  a  series  of  amendments 
from  being  introduced,  for  the  mere  purpose  of  delaying 
the  transaction  of  business,  is  the  course  adopted  by  the 
House  of  Commons,  which,  I  observe,  in  the  opinion  of 
counsel  in  this  case,  is  called  a  very  technical  mode,  but 
which,  nevertheless,  answers  the  purpose  admirably — ^it  is 
this: — ^Whenever  an  amendment  is  proposed,  the  first  ques- 
tion put  is,  in  substance,  does  the  House  wish  to  have  this 
amendment  or  to  have  the  original  proposition  propound- 
ed to  it  first.     It  is  involved,  it  is  true,  in  technical  lan- 
guage in  the  forms  of  the  House  of  Commons,  but  it  is 
perfectly  intelligible  to  say  "  The  original  resolution  has 
been  proposed,  since  which  an  amendment  has  been  moved 
to  such  an  effect;  is  it  the  wish  of  the  meeting  that  the 
original  resolution  shall  be  propounded,  or  that  the  amend- 
ment shall  be  propounded  first,  for  its  consideration." 
That  may  be  put  to  the  vote  to  know  upon  which  the 
meeting  will  vote  first     If  they  determine  to  take  the 
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original  resolution  first,  the  original  resolution  is  either 
affirmed  or  negatived.    If  it  be  negatived,  there  being  no 
resolution  before  the  meeting,  there  cannot  be  an  amend- 
ment; but  what  was  called  an  amendment  may  then  be 
moved  as  a  new  original  resolution.    If  the  original  reso- 
lution be  affirmed,  then  there  is  an  end  of  all  amend- 
ments ;  and  in  that  way,  when  the  sense  of  the  majority 
is  arrived  at  as  to  the  original  resolution,  and  the  amend- 
ment is  only  supported  by  a  small  minority,  the  whole 
thing  is  concluded  at  once  by  the  majority  sajring  "  We 
wish  to  have  the  original  resolution  put  first/'    That  was 
not  the  course  taken  here,  the  fact  being,  that,  at  this 
particular  meeting,  the  majority  were  against  the  original 
resolution,  and  then  another  course  was  taken  which  ar- 
rived at  the  sense  of  the  meeting,  and  that  is  all  I  have  to 
look  to;  for  I  do  not  believe  that  any  rule  of  common  law 
certainly  not  of  statute  law,  has  yet  been  laid  down  by 
which  vestries  are  tied  or  confined  to  a  particular  mode 
of  transacting  their  business  in  this  respect.     All  that  has 
to  be  done  is,  to  ascertain  fairly  what  are  the  objects  and 
views  of  the  parties  present  at  the  meeting.     The  way  in 
which  the  vicar  proceeded  here  was  this — he  said,  acting 
under  the  advice  of  counsel,  "  I  shall  put  the  original  re- 
solution, if  any  body  moves  an  amendment  I  shall  put 
that  too,  but  I  shall  put  the  original  resolution  first"' 

Certainly,  the  common  mode  of  proceeding,  which  is 
open  to  the  objection  of  endless  amendments,  at  most  pub- 
lic meetings  is,  by  putting  the  amendment  first  Parties 
then  frequently  proceed  to  put  a  series  of  amendments  of 
other  kinds,  and  the  chairman  says  only  one  amend- 
inent  can  be  moved,  not  having  arrived  at  that  in  any  very 
logical  way.  The  method  which  I  have  mentioned  is  better; 
but  I  know  of  nothing  to  prevent  putting  both  propositions 
and  taking  a  poll  on  both.  That  is  what  was  here  done. 
The  original  proposition  was  put  and  negatived.     The 
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only  un&irness  iliat  could  have  arueiiy  in  tmth,  would  have 
been  that,  possibly,  the  original  resolution  might  haTe 
been  carried,  by  reason  of  some  persons  joining  in  Toting 
for  the  original  resolution  in  prefer^ice  only  to  the  giren 
amendment;  but  looking  at  vhat  took  place  her^  it  is 
quite  out  of  the  question  to  suppose  that  anything  of  the 
kind  happened  on  the  present  occasion.    The  chairman 
propounded  the  original  resolution,  which  was  n^aliTed 
by  the  show  of  hands;  he  propounded  the  only  amend- 
ment which  was  proposed,  and  that  was  carried.     The  ori- 
ginal resolution  was  to  adopt,  or  rather  to  act  upon,  the 
report  to  raise  the  20,0002. ;  the  amendment  was  to  send 
the  whole  matter  back  to  the  board.    These  were  two  in- 
telligible propositions  which  could  mislead  nobody,  and 
which  were  now  brought  before  the  consideration  of  the 
parish  by  a  poll    My  objection  on  the  fonner  occasion  to 
the  poll  was,  that  there  seemed  to  be  a  total  failure  of  arrir- 
ing  at  any  result    What  was  done  on  the  former  occasion 
was  this,  the  original  resolution  and  the  amendment  were 
put  side  by  side,  and  parties  were  asked  to  vote  for  one 
or  the  other.    The  one  was  not  a  complete  negative  of  the 
other;  there  was  no  decision  upon  either;  it  was  not  stated 
such  and  such  a  person  yoted  for  the  original  resolution 
and  another  against  it,  and  such  and  such  person  voted 
for  the  amendment  and  another  against  it;  but  one  set 
yoted  for  proposition  A.  and  another  set  voted  for  pro- 
position B.,  and  no  one  voted  against  either  A.  or  E 
There  was  no  negative  of  one  or  the  other,  except  so  far 
as  it  was  said  that  the  voting  for  B.  was  a  negative  of 
A.,  which  it  was  not  in  terms. 


It  appeared  to  me,  therefore,  in  truth,  that  there  was 
no  resolution  arrived  at  which  would  have  sanctioned 
the  laying  out  of  this  money ;  and  that  anybody  who  had 
been  asked  to  advance  the  money  would  have  been  placed 
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in  a  difficulty  by  such  a  resolution.     What  the  vicar  has 
now  done  is  this:  He  has  taken  the  sense  of  those  pre- 
sent at  the  meeting  upon  the  two  propositions;  he  has 
propounded  them  both,  and  made  them  public  by  a  poll; 
he  has  taken  the  negative  and  affirmative  votes  upon 
eacL    He  has  fairly  and  clearly  laid  before  the  parish 
''Aye  or  no:  do  you  wish  the  20,0002.  to  be  raised?'' 
An  immense  majority  say  ''  we  do;''  there  being  quite  a 
sufficient  minority  voting  upon  it  to  convince  me  that  I 
cannot  attach  any  weight  to  the  suggestion  that  the  voters 
were  so  confused  that  they  did  not  know  what  they  were 
Todng  for.    If  I  were  to  put  any  reliance  upon  that,  I  be- 
lieve I  never  should  arrive  at  any  conclusion  on  any  such 
motion;  because  it  is  impossible,  at  a  meeting  of  a  body 
of  persons  like  this,  that  there  should  not  be  a  great  many 
fie  who  do  not  understand  what  they  are  voting  for. 


1854. 
Elt 

9. 

Tub  Burui. 
Board,  St. 

laUNOTON. 

JudgmmU 


Here,  it  is  quite  plain,  that  they  had  this  laid  before 
them  very  distinctly:  "  Will  you  have  this  20,0002.  raised 
or  notr  And  they  voted  upon  it  Then,  they  had  also  the 
parallel  resolution, ''  Will  you,  instead  of  voting  the  20,0002. 
at  once,  send  it  back  to  be  reconsidered  ?"  Although  that  is 
not  a  distinct  negative  upon  the  other,  it  is  so  opposed  to  the 
other  that  it  is  impossible  for  me  to  conceive  that  any  con- 
siderable number  of  persons  who  voted  for  the  one  would  be 
inclined  to  vote  for  the  other,  although  it  seems  that  some 
fourteen  persons  voted  for  the  affirmance  of  both;  but  that^ 
DO  doubt,  arises  firom  the  necessary  result,  in  a  large  pub- 
lic meeting,  of  there  being  some  persons  who  do  not  very 
well  know  what  they  are  convened  for,  or  what  they  are 
about  to  do.  I  am  perfectly  satisfied  in  my  own  mind 
that  this  matter  has  been  fairly  submitted  to  the  parish. 
I  think  it  has  been  submitted  consistently  with  the  mode 
in  which  the  Act  of  Parliament  required  it  should  be ;  and, 
having  been  so  submitted  and  sanctioned,  it  would  be  very 

wrong  in  me  to  stay  the  raising  of  this  sum  of  money. 

The  only  question  is  about  the  costs  of  the  applications. 
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Ef.T 
V. 

Thb  Burial 
Board,  St. 

Mart's 
Islington. 

Judgment. 


I  think  that  this  is  one  of  the  cases,  although  I  object  to 
that  course  yeiy  strongly  in  general,  where  I  cannot  so 
well  make  the  costs  costs  in  the  cause,  and  I  shall  therefore 
reserve  the  costs  to  the  hearing.  I  think,  when  the  case 
came  before  the  Court  on  the  former  occasion  the  Plaintiff 
really  did  a  service  to  the  parish,  because  I  question  veiy 
much  if  this  money  could  ever  have  been  raised  upon  the 
authority  then  given;  but  I  think  what  he  has  been  doing 
to-day  is  of  a  much  more  doubtful  character,  and  therefore 
the  better  course  will  be  to  reserve  the  costs  of  both  appU- 
cations. 


March  IBth 
df22nd. 

Charging  Order 
•^  Priority^^ 
NaHce—Ao- 
cotaUanl- 
General. 

The  14th  sec- 
tion of  the  1  & 


WARBURTON  v,  HILL. 
STENT  V.  WICKENS. 

X  HE  solicitor,  who  acted  for  the  Plaintiff  and  three  of 
the  Defendants  in  the  second  of  these  suits,  up  to  the  27th 
of  July,  1852,  was  entitled,  under  an  order  of  the  Court, 
dated  the  30th  of  April,  1853,  to  have  his  costs  taxed  as 
between  solicitor  and  client,  and  paid  out  of  certain  stock 
giTestoachaig.  ^  ^^e  funds,  standing  in  the  name  of  the  Accountant- 
ing  order  abio-    Qeucral  in  the  first-mentioned  suit.  The  costs  were  taxed 

lute  upon  stock 

held  in  tnist      and  ascertained  on  the  2Jst  of  December,  1853.    Humas 

for  the  jndg- 

ment-debtor,the 

same  effect  as  a  charge  under  his  hand;  and  the  object  of  the  15th  section  is  only  to  prerent  anj  oev 

charge  being  effected  after  the  charging  order  nisi  has  been  obtained,  and  before  it  is  made  absolate. 

When  the  charging  order  is  made  absolute,  the  15th  section  has  performed  its  functions. 

But  if  the  judgment-debtor  had  assigned  the  stock  before  the  date  of  the  order  nisi,  the  i 
might  obtain  a  stop  order  before  the  order  nisi  was  made  absolute,  notwithstanding  the  i5th  i 
for  the  real  charge  under  a  charging  order  is  only  acquired  when  it  is  made  absolute. 

If*a  person,  having  notice  of  a  previous  assignment  of  a  trust  fund,  take  an  assignment  to  himself 
of  the  same  frind,  he  cannot  obtain  priority  over  the  previous  assign,  whether  the  trustee  had  notke 
or  not;  and  therefore,  if  a  judgment-creditor,  at  the  time  of  making  his  charging  order  absolute  hare 
gimilar  notice,  he  is  likewise  unable  to  obtain  priority. 

Where  the  fund  is  standing  in  the  name  of  the  Aocountant-Oeneral,  the  practice  of  the  office  ii  to 
enter  a  memorandum  of  every  charging  order  left  at  the  office;  but  such  notice  is  not  treated  ai  soy 
restnunt,  nor  as  equivalent  to  a  stop  order.     No  entry  is  made  of  notice  of  any  other  assignment 

The  Accountant-Oenexal  is  not  a  trustee  of  the  funds  committed  to  him,  but  merely  the  sgent  of 
the  Court 

The  trustees  who  have  paid  the  fund  into  Court,  are  the  trustees  of  it  until  the  Court  has  in  some 
way  dealt  with  it,  and  then  the  Court  becomes  the  trustee. 

Therefore,  notice  to  the  Aocountant-Genersl  of  an  assignment  of  funds  in  his  hands  is  of  no  STsil 
against  a  stop  order  afterwards  obtained  by  a  subsequent  purchaser  without  notice. 
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Perrin,  who  had  employed  the  same  solicitor  in  con- 
ducting an  action  at*  law,  obtained  a  Judge's  order, 
dated  the  24th  of  December,  1862^  for  the  payment  to 
Mm  of  the  moneys  recovered  by  the  solicitor  for  him  in 
that  action ;  and  on  the  1 1th  of  January,  1853,  this  order 
was  made  a  rule  of  Court,  and  was  duly  registered  on  the 
7th  of  March  following.  Thomas  Perrin  obtained  a  charg- 
ing order  nisi  on  the  11th  of  July,  1853,  for  this  debt,  up- 
on the  interest  of  the  solicitor  in  the  said  stock,  which  was 
standing  in  the  name  of  the  Accountant-Greneral,  and  this 
charging  order  was  made  absolute  on  the  29th  of  July, 
1853. 


1854. 


Warbuhton 


8iaiemeiU, 


Thomas  OuUd/ord  obtained  a  similar  Judge's  order 
against  the  same  solicitor,  dated  the  5th  of  January, 
1853,  which  was  made  a  rule  of  Court  on  the  17th  of 
January,  1853,  and  registered  on  the  7th  of  March,  1853; 
and  Thomas  OnUdford  also  obtained  a  charging  order  nisi, 
dated  the  1st  of  August,  1853,  which  was  made  absolute 
on  the  13th  of  the  same  month. 

Notices  of  both  the  charging  orders,  nisi  and  absolute, 
were  given,  by  leaving  copies  of  them  at  the  office  of  the 
Accountant-GenenJ  immediately  after  they  were  respec- 
tively obtained. 

Thomas  Perrin  and  Thomas  QuUdford  then  obtained 
stop  orders,  dated  respectively  the  1 6th  of  August,  1853, 
and  the  18th  of  the  same  month 


On  the  19th  of  December,  1851,  Henry  Wickens  had  ob- 
tained judgment  in  an  action  at  law  against  the  same  soli- 
citor; and  to  prevent  execution,  on  the  13th  of  May,  1853, 
the  solicitor,  by  deed,  assigned  to  Henry  Wickens  all  the 
costs,  charges,  and  expenses,  debts  and  sums  of  money 
dne  or  to  become  due  to  him  in  these  suits. 
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Henry  Wkkena  thereupon  obtained  a  stop  order,  dated 
the  3rd  of  Aogost,  1853,  upon  the  interest  of  tbe  solicitor 
in  the  before-mentioned  funds  in  Court  in  the  above  suit, 
which  stop  order  was  prior  in  date  to  the  stop  orders  be- 
fore mentioned. 

Thomas  Perrin  and  Thomas  Ouildjbrd  now  presented 
their  petition  in  these  suits,  more  than  six  months  haTing 
expired  since  the  dates  of  their  chaiginp^  orders,  prayiog 
for  payment  of  their  demands  out  of  the  solicitor's  in- 
terest in  the  said  funds  in  Court;  and  Henry  WidDens,  a 
few  days  afterwards,  presented  a  similar  petition  for  pay- 
ment of  his  debt  in  like  manner;  and  the  two  petitions 
now  coming  on  together,  the  question  was,  which  party 
had  the  prior  right  to  payment. 

It  was  stated  in  evidcfkice,  that,  upon  the  application  of 
Perrin  and  OnUdford  to  make  their  respective  charging 
orders  absolute,  at  Judge's  Chambers,  Henry  Wickens  ap- 
peared and  used  an  affidavit,  in  which  his  judgment  and 
assignment  were  set  fortL 


ArgummL  Mr.  RoU,  Q.  C,  and  Mr.  Smythe,  for  Perrin  and  OuSd- 
ford. — ^The  Accountant-Greneral  is  in  the  position  of  a 
trustee  of  these  funds,  and  notice  of  a  charging  order  up- 
on them  is  binding;  and  the  first  notice  so  given  confers 
priority  upon  the  party  giving  it  In  fact,  the  Accountant- 
GFeneral  did  enter  upon  his  books  a  memorandum  of  these 
charging  orders  when  he  received  notice  of  them. — ^Thej 
referred  to  1  &  2  Vict  c.  110,  ss.  14  and  15,  and  3  &  ^ 
Vict  c  82,  s.  1. 

Mr.  A.  J.  Lewis  for  Wickens, — The  assignment  to  Henry 
Wickens  was  prior  to  the  charging  orders  of  the  other  pe- 
titioners; and  as  they  had  notice  of  it  before  obtaining 
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their  chai^ging  orders  absolute,  it  must  have  priority:        1854. 
Eulkes  V.  Day  (a),  Whitfield  v.  PrickeU  (b). 


WiCKBNS. 


Mr.  Smyths  in  reply. — ^The  orders  nisi  and  absolute  are 
in  fact  but  one  order  in  different  stages,  and  when  made 
absolute  the  order  dates  from  the  time  of  obtaining  the 
Older  nisi.  The  first  petitioners  had  no  notice  of  the  as-  -^'V**'"'- 
signment  when  they  obtained  their  orders  nisi,  of  which 
they  gave  notice,  and  therefore  they  have  priority. 


The  Vicb-Chancbllor  Sib  W.  Page  Wood,  after  shortly  March  22nA 
stating  the  facts,  continued —  judgment. 

It  appears  to  me  that  the  question  of  notice  to  the 
Accountant-Greneral  is  not  material  Looking  to  the 
operation  of  the  statutes,  notice  having  been  acquired  bv 
VeTrin  and  OuUdford  of  the  prior  assignment  to  Wick- 
ens  before  their  charging  orders  were  made  absolute, 
there  can  be  no  doubt  upon  the  question  of  priority  of 
charge. 

The  I4th  section  of  the  1  &  2  Vict  a  110,  enacts  "  That 
if  any  person  against  whom  any  judgment  shall  have  been 
entered  up  in  any  of  her  Majesty's  superior  Courts  at  West- 
minster, shall  have  any  Government  stock,  funds,  or  an- 
nuities, or  any  stock  or  shares  of  or  in  any  public  com- 
pany in  England  (whether  incorporated  or  not)  standing 
in  his  name  in  his  own  right,  or  in  the  name  of  any  per- 
son in  trust  for  him,  it  shall  be  lawful  for  a  Judge  of  one  of 
the  superior  Courts,  on  the  application  of  any  judgment 
creditor,  to  order  that  such  stock,  funds,  annuities,  or 
shares,  or  such  of  them,  or  such  part  thereof  respectively 
as  he  shall  think  fit,  shall  stand  charged  with  the  payment 
of  the  amount  for  which  judgment  shall  have  been  so 

(a)  10  Sim.  41 .  (6)  13  Sim.  269. 
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1864.  reooyered  and  interest  thereon ;  and  such  order  shall  en- 
title the  judgment  creditor  to  all  such  remedies  as  he 
would  have  been  entitled  to  if  such  charge  had  been  made 
in  his  favour  by  the  judgment  debtor;  provided  that  no 
proceedings  shall  be  taken  to  have  the  benefit  of  such 
charge  until  after  the  expiration  of  six  calendar  months 
Jt^dgm^,     from  the  date  of  such  order/' 


That  is,  the  Judge  is  to  make  an  assignment  instead  of 
the  debtor;  and  the  Judge  passes  hj  his  order  all  the  in- 
terest that  the  debtor  could  have  assigned.    The  object  of 
the  next  section  is  to  prevent  any  person,  who  has  no- 
tice of  the  intention  to  apply  for  a  charging  order,  from 
dealing  with  the  fund.    The  terms  of  that  section  are— 
''  In  order  to  prevent  any  person   against  whom  judg- 
ment shall  have  been  obtained  from  transferring,  recelT* 
itg,  or  disposing  of  any  stock,  funds,  annuities,  or  shares 
hereby  authorised  to  be  charged  for  the  benefit  of  the 
judgment  creditor  under  an  order  of  a  Judge,  be  it  fiirther 
enacted,  that  every  order  of  a  Judge  charging  any  Govern- 
ment stock,  funds,  or  annuities,  or  any  stock  or  shares  in 
any  public  company  under  this  Act,  shall  be  made  in  the 
first  instance  ex  parte,  and  without  any  notice  to  the 
judgment  debtor,  and  shall  be  an  order  to  shew  cause 
only;  and  such  order,  if  any  Grovemment  stock,  funds,  or 
annuities,  standing  in  the  name  of  the  judgment  debtor  in 
his  own  right,  or  in  the  name  of  any  person  in  trust  for 
him,  is  to  be  afiected  by  such  order,  shall  restrain  the  go- 
vernor and  company  of  the  Bank  of  England  from  permit- 
ting a  transfer  of  such  stock  in  the  mean  time  and  until 
such  order  shall  be  made  absolute  or  discharged ''(a)* 


(a)  Sect.  lof3&4Victc.82, 
declares,  that  this  provision  shall 
extend  to  stocks,  &c.  standing  in 
the  name  of  the  Accountant- 
General  of  the  Court  of  Chan- 


cery, but  that  no  charging  order 
upon  such  stock  shall  have  any 
greater  effect  than  a  charge  b/ 
the  debtor  upon  the  stock  of  the 
amount  mentioned  in  the  order. 
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When  the  order  has  been  made  absolute  or  dischai^ged, 
the  15th  section  has  performed  its  function&  The  14th 
section  is  to  give  the  same  effect  as  an  actual  charge,  and 
the  15th  to  enable  the  creditor  to  take  such  proceedings 
as  that  no  charge  could  be  made  in  the  interval  afler  the 
order  nisi  has  been  obtained,  and  before  it  should  be  made 
absolute;  when  it  is,  the  14th  section  comes  into  operation, 
and  the  15th  has  performed  its  office.  Therefore,  there  is 
a  charge  made  by  the  debtor  under  a  Judge's  order,  as 
though  by  his  own  hand.  If,  before  the  order  nisi,  the 
debtor  had  assigned  the  stock,  the  assign  would  not  be 
within  the  15th  section,  if  he  came  for  a  stop  order  before 
the  chai^ging  order  was  made  absolute.  It  is  immaterial 
whether,  in  point  of  form,  it  is  one  continuous  order  or  not; 
the  date  to  be  looked  to  is  not  that  of  obtaining  the  order 
nisi,  but,  subject  to  the  operation  of  the  15th  section  as  to 
intermediate  charges,  the  real  charge  is  acquired  when  the 
cbaiging  order  is  made  absolute,  and  then  it  is  as  though 
under  the  hand  of  the  owner  of  the  stock.  If,  therefore,  a 
creditor  goes  to  his  debtor,  and  he  is  honest,  and  says,  ''  I 
will  give  you  all  I  can,'"  and  makes  an  assignment  of  the 
fond  in  Court  to  him,  the  creditor  is  in  the  same  posi- 
tion as  if  he  had  obtained  a  charging  order. 

That  a  person  having  notice,  at  the  time  of  taking  an 
assignment  of  a  trust  fund,  that  there  was  a  previous  as- 
signment, whether  the  trustee  had  notice  or  not,  could  not 
avail  himself  of  the  doctrine  o{  Dearie  v.  HaU{<i)  and  Ltyoe- 
ridge  v.  Cooper  (b),  was  treated  as  clear  by  Lord  Lanffdcde  in 
Timson  v.  Ramsbottom  (c).  In  that  case  the  executors  had 
transferred  funds  into  Court,  and  one  of  them,  named 
Anthony  Bacon^  had  afterwards  taken  a  charge  upon  the 
trust  fund  on  his  own  behalf,  and  he  as  executor  had  no- 
tice of  the  trust,  but  he  did  not  give  notice  of  the  charge 
to  the  other  executors.    Afterwards,  one  Corfidd  took  an 


1854. 


JydgmenL 


(a)  3  Buss.  1. 
VOL.  I. 


(h)  3  Ru88.  30. 
L  L 


(a)  2  Keen,  35. 

B.  K.  W. 
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assignment  of  the  same  fund  by  way  of  chaigey  and  gave 
notice,  not  by  way  of  stop  order  or  by  notice  to  the  Ac- 
countant-Generaly  but  gave  notice  to  the  somving  execu- 
tors, the  executor  who  had  a  previous  charge  having  nnoe 
died,  and  it  was  held  that  CorfiM  gained  priority  by  that 
notice.  Stop  orders  had  been  obtained  by  both  parties, 
but  both  on  the  same  day,  and  the  Court  considered  them 
to  be  equivalent.  Amongst  other  things,  it  was  urged 
that  CorfiM  had  notice,  when  he  took  the  assignment 
of  the  prior  assignment  to  Anthony  Bacon.  Lord  Lang- 
dale  there  said,  that  the  notice  to  the  executors  of  Cor- 
fidd's  assignment  would  be  of  no  avail,  if,  at  the  time 
when  his  assignment  was  taken,  CorfieUL  had  notice  of 
the  prior  assignment,  and  the  question  was  whether  he 
had  such  notice.  Lord  Langdale  therefore  treats  it  as 
clear,  that  if  Corfidd  had  such  notice,  he  could  not  have 
raised  any  claim  as  against  the  anterior  assignment 

Holding,  as  I  do,  that  priority  cannot  be  acquired  by 
Perrin  and  OuUdfordy  such  notice  having  been  given  to 
them,  the  other  point  is  not  material  to  my  decision,  but^ 
it  being  of  some  importance,  I  have  communicated  with 
the  Accountant-General,  and  have  received  from  him  the 
following  statement: — 

"  When  a  Judge's  order  (declaring  that  funds  standing 
in  the  Accountant  Greneral's  name  are  charged  by  virtue 
of  any  judgment)  is  left  with  the  Accountant-General,  an 
entry  is  made  of  its  having  been  so  left. 

"  But,  although  the  Accountant-General,  in  giving  a  vo- 
luntary certificate  as  to  such  a  fund,  would  state  for  the 
information  of  the  Court  that  such  an  order  had  been  left, 
he  would  not  treat  it  as  any  restraint  It  is  not  con- 
sidered as  of  the  same  value  as  even  an  answered  petition 
for  the  purpose  of  restraining  a  fund 

"  With  respect  to  any  other  notice  of  assignment  it  would 
be  no  part  of  the  practice  of  the  office  to  make  any  entry 
or  memorandum." 
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That  is  the  couise  in  the  Acconntant-Oeneral's  office. 
I  do  not»  however,  ttnderBtand  why  a  Judge's  order,  Irhich 
the  Act  has  said  is  only  a  charge,   shonld  be  entered 
rather  than  any  other  charge.    The  benefit  of  any  other 
charge,  sach  as  it  might  be,  would  be  justly  claimed  by 
petition ;  and  if  it  came  before  me  I  should  have  a  good 
de&l  of  doubt  about  the  priority  thus  to  be  acquired  in 
favour  of  a  subsequent  Judge's  order  charging  the  fund, 
for  I  am  not  satisfied  that  the  Accountant-General  is  the 
trustee  of  funds  in  his  hands.     The  Court  is,  I  think,  the 
trustee.     The  statute  did  not  say  that  the  Accountant- 
General  was  to  be  so  considered,  but  that  funds  standing 
in  the  name  of  the  Accountant-General  were  funds  held  in 
trust  for  the  party.    In  Timspn  v.  EarMboUam  (a),  the  Court 
considered  the  parties  to  whom  the  fund  belonged  as  exe- 
cutors to  be  the  trustees  of  it,  although  the  fund*was  in 
Court;  and  effect  was  given  to  notice  to  the  executors  as 
such  trustees.    I  am  not  sure  that  this  is  not  the  correct 
view  until  the  Court  has  dealt  with  the  fuud  in  some  way. 

It  is  not  clear  that  this  would  effect  an  actual  charge 
upon  the  fund  otherwise  than  by  a  stop  order.     In  Oreen- 
ing  V.  Beckford  (6),  a  second  incumbrancer,  before  he  paid 
his  money,  caused  inquiries  to  be  made  at  the  Accountant- 
General's  and  Registrar's  offices,  to  ascertain  whether  any 
order  had  been  made  restraining  the  transfer  of  the  share, 
and  found  that  there  was  no  such  order  nor  any  notice  of  a 
prior  incumbrance — that  seems  favourable  to  the  view  that 
such  notice  would  have  some  effect.     He  then  had  the 
share  assigned  to  him,  but  immediately  afterwards  ob- 
tained an  order  that  it  should  not  be  transferred  without 
notice  to  him,  and  that  order  was,  without  delay,  left  at 
the  Accountant-General's  office  and  entered;  and  the  Vice- 
Chancellor  held  that  the  second  incumbrancer  had  thus 
obtained  priority  over  a  prior  purchaser  for  value  of  whom 
he  had  no  notice. 


Judgmemi. 


(a)  2  Keen,'35. 


Ll2 


(6)  5  Sim.  195. 
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There  the  incumhrancer  both  applied  to  the  Accountant- 
General  and  obtained  a  stop  order.  Suppose  a  party  did 
not  think  it  necessary  to  go  to  the  Accountant-General 
but  came  here  and  got  the  first  stop  order,  he  would 
effectually  prevent  the  transfer  of  the  fund,  which  mere 
notice  to  the  Accountant-General  would  not  do.  I  must 
look  to  the  late  authorities^  in  which  it  will  be  found,  that, 
after  some  little  discrepancy,  since  Dearie  v.  HaU(a)  and 
Laveridge  v.  Cooper  (6),  it  has  been  decided,  that  notice  to 
the  trustee  is  sufficient  to  complete  an  equitable  charge 
upon  a  trust  fund,  and  that  it  is  not  necessary  to  make 
any  inquiry  of  the  trustees.  In  Foster  v.  Cockerdl  (c),  that 
was  attempted  to  be  denied,  but  unsuccessfully.  If  that 
be  so,  it  can  only  be  upon  the  principle  that  notice  puts  it 
out  of  the  trustee's  power  to  deal  with  the  fund.  If,  there- 
fore, a  person  obtaining  a  stop  order  is  not  affected  by 
anything  which  the  Accountant-  General  knows  concerning 
the  fund,  it  must  be  because  he  is  only  an  officer  of  the 
Court,  which  is  really  the  trustee;  and  therefore  it  is  that 
the  party  should  come  to  the  Court  and  obtain  a  stop 
order,  if  he  wishes  to  prevent  a  transfer  of  the  fund. 

I  see  enormous  inconvenience  to  the  course  of  proceed- 
ings in  the  Court  in  holding  the  Accountant-General  to  be 
a  trustee,  not  taking  into  account  the  personal  conse- 
quences to  him.  He  is  the  agent  of  the  Court  and  nothing 
more;  the  Court  is  the  trustee  of  the  funds  in  his  hands 
when  it  has  made  any  order  concerning  them,  and  the 
person  who  paid  them  in  remains  the  trustee  until  the 
Court  has  dealt  with  them. 

The  petition  of  Messrs.  Perrin  and  OuUdford  must  be 
dismissed  with  costs,  and  an  order  must  be  made  upon  the 
other  petition  as  prayed. 


(a)  3  Buss.  1. 
(h)  Id.  30. 


(e)  3C.&F.466;  9fil]gfa.,N. 
S.,332. 
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FREEMAN  v.  FREEMAN.  ^^^^  ^^  ^ 

Jr  24M.  . 

HOMAS  FREEMAN,  being  entitled  to  the  reversion  ^^i_q,^ 

in  fee  of  certain  copyhold  hereditaments,  holden  of  the  *<>^^^^»^^*^ 

manor  of  Bromyard,  subject,  by  the  will  of  his  father,  to  lUvooaium. 

the  life  estate  of  his  brother  Edward  Freeman  and  the  a  teitatorbe- 

isdlare  of  issue  of  his  said  brother,  and  being  also  en-  ">g  entiUed  to 

titled  to  certain  freehold  hereditaments  in  fee  simple  in  fee  in  copyhold 

possession,  made  his  will,  dated  the  18th  of  June,  1804,  heh^otfur- 

which  was  properly  executed  and  attested;  and  thereby,  S^ofhii^wmT 

after  directing  that  all  his  just  debts  and  funeral  expenses,  "*^.^°*  "^ 

and  the  expenses  of  proving  that  his  will  should  be  paid  tain  freeholds 

and  discharged  by  his  executrix  and  executors  thereinafter  |n  pos^^n, 

named,  and  charging  his  estate  and  eflFects  with  the  payment  i8o|^  bJ^i,^ 

he  affected  to 
deriae  these  copyholds,  and  all  other  his  freehold,  leasehold,  and  copyhold  estates,  to  his 
wife  for  life,  with  remainder  to  his  three  younger  children,  Tkoma$^  Jokm,  and  iSZua.  In 
1807  he  made  another  will,  commencing  with  the  words,  ^  This  is  the  last  will  and  testament  of 
me,"^  &c,  and  thereby,  after  reciting,  that  on  his  death  his  eldest  son  Edward  would  become  enti- 
tied  to  an  his  freehold  estates,  the  testator  gare  all  his  real  and  personal  estates  to  his  wife,  for  life, 
and,  after  her  death,  all  his  **  property  '*  and  effects  to  all  his  children,  except  Edward^  equally, 
*kare  and  shar«  alike.  The  testator  died  in  1807,  learing  his  said  four  children,  and  also  two  others, 
bora  since  the  date  of  the  former  wilL  In  1851,  tbe  rerersion  of  the  copyholds  fell  into  possession: 
Held,  that  the  Coort  would,  if  necessary,  supply  a  surrender  in  fevour  of  the  objects  to  whom  the 
fint  will  expressly  derised  the  copyholds. 

BtUL,  also,  that,  as  there  was  freehold  property  upon  which  the  general  devise  in  the  second  will 
could  operate,  there  was  no  ground  for  deciding  that  it  roToked  ^e  intended  derise  of  the  copy- 
*»WsbythefenncrwilL 

Hdi  ferther,  that  it  was  impossible  to  consider  the  intention  to  devise  the  copyholds  expressed 
in  the  first  will  to  be  a  reason  for  supplying  a  surrender  to  the  uses  of  the  testator's  will  generally, 
and  thus  to  make  the  general  devise  in  the  second  will  operate  to  pass  the  copyholds,  by  revoking 
the  fimoer  will,  except  so  &r  as  it  expressed  that  intention;  because  the  intention  exprened  by  the 
first  will  was  to  give  all  the  copyholds  to  three  only  of  the  five  objects  to  whom  the  general  devise 
in  the  second  will  was  made,  and  therefore  that  intention  could  not  apply  to  the  second  will. 

^eU  further,  that,  though  the  words  of  the  second  will  did  not  sufficiently  express  an  intention 
to  pass  the  copyholds  to  enable  the  Court  to  supply  a  surrender  to  the  uses  of  that  will ;  yet,  if  a  sur- 
render were  supplied  generally  to  the  use  of  the  testator's  will,  the  general  devise  in  the  wmnA  will 
vonld  pass  the  surrendered  copyholds. 

Whether,  m  the  absence  of  a  special  custom,  it  is  necessary  to  surrender  a  reversion  or  ratoaindet 
in  copyhold  property  to  the  use  of  a  will— Qawrrc. 

A  will,  so  called,  of  copyholds,  does  not  operate  strictly  as  a  devise,  but  ratherasa  designJitioii  nf 
the  person  to  take  under  the  previous  surrender,  analogous,  in  some  respects,  to  the  appomtjnent  of 
a  use  under  a  power  created  by  deed. 
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thereof,  the  testator  gave,  devised,  and  bequeathed  unto  his 
wife  for  her  life,  in  case  she  did  not  many  again,  subject  as 
thereinafter  mentioned,  the  said  hereditaments  and  all  the 
estate,  right,  title,  and  interest  which  he  had  of,  in,  or  to 
all  and  every  or  any  of  the  freehold,  leasehold,  and  copy- 
hold estates,  given  and  devised  by  the  will  of  his  late  father 
to  his  hrother  Edward  Freeman^  with  remainder  or  rever- 
sion to  the  right  heirs  of  his  said  late  father  in  default  or 
failure  of  issue  of  his  said  brother  Edward^  and  also  all 
and  every  other  his  estate  and  estates  whatsoever  and 
wheresoever,  freehold,  leasehold,  or  copyhold,  and  to  which 
he  had  any  right  or  title  whatsoever,  in  possession,  rever- 
sion, remainder,  or  expectancy,  to  hold  to  his  said  wife 
and  her  assigns  for  her  life,  subject  to,  and  the  testator 
did  thereby  subject  and  charge  the  said  premises  and 
every  part  thereof  so  as  aforesaid  given  to  his  said  wife, 
with  the  breeding  up,  maintaining,  and  educating  of  his 
two  younger  sons,  Thomas  Dew  Freeman  and  J(^n  Free- 
m>an,  and  his  daughter  Elisa Freeman;  and  from  and  im- 
mediately after  the  decease  or  second  marriage  of  his  wife^ 
which  should  first  happen,  he  gave,  devised,  and  bequeath- 
ed all  the  aforesaid  messuages,  tenements,  lands,  estates, 
and  premises,  unto  his  said  two  younger  sons,  Thomas  Dew 
Freeman  and  John  Freeman,  and  his  daughter  Eliza  Free- 
man^ their  heirs,  executors,  administrators,  and  assigns 
for  ever.    And  the  will  contained  the  following  clause:— 
"  And  whereas  my  eldest  son  Edward  BeUingham  being 
well  provided  for  by  the  will  of  my  father,  I  give  him,  by 
this  my  will,  the  sum  of  1 01.  only,  by  way  of  acknowledg- 
ment''   And  the  testator  thereby  appointed  his  said  wife, 
and  brother  Edward,  and  his  cousin  Richard  Bamebyt 
joint  executrix  and  executors  of  his  said  will 


Afterwards,  he  made    another  will,    dated  the  25th 
of  August,  1807,  which  was  properly  executed  and  at- 
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tested,  and  was  in  the  terms  following: — ^''This.  is  the 
last  will  and  testament  of  me,  Thomas  Freeman^  of  the 
Whiiehousey  in  the  parish  otSuddey,  and  county  of  Wor- 
oestevy  gentleman;  Whereas,  in  and  by  the  will  of  my  late 
father,  Thomas  Freeman,  deceased,  my  eldest  son  Edward 
BeUingham  Freemofi  will  become,  upon  my  decease,  enti- 
tled to  all  my  freehold  estates,  which  will  make  an  ample 
proTision  for  him:  Now,  I  do  hereby  give  and  bequeath 
to  my  wife  JElizabeth  Freeman,  for  and  during  the  term  of 
her  natural  life,  all  and  singular  the  stock,  crop,  and  ef- 
fects, both  real  and  personal  estates,  of  what  nature  or  kind 
soever;  and  from  and  after  her  decease,  I  leave  and  be- 
queath all  my  crop,  property,  personal  estates  and  effects, 
of  what  nature  or  kind  soever;  and  from  and  after  her  de- 
cease, I  do  give  and  bequeath  (a)  all  and  every  my  child 
or  children,  (except  the  said  Edward  BeUingham),  who 
shall  or  may  be  living  at  the  time  of  my  decease,  to  be 
equally  divided  between  them,  share  and  share  alike.   And 
I  make,  nominate,  declare,  and  appoint  my  wife  sole  exe- 
cutrix of  this  my  will  In  witness  whereof  I  have  hereunto 
set  my  hand  and  seal,  the  25th  of  August,  1807, 

Thomas  Frbbman/' 

The  testator  died  in  the  month  of  September,  1807, 
without  having  surrendered  the  said  copyholds  to  the  use 
of  his  will  He  left  his  widow  and  the  said  Edward  BeUing- 
ham Freeman,  who  was  his  eldest  son  and  heir-at-law,  and 
also  his  heir  according  to  the  custom  of  the  said  manor 
of  Bromyard;  he  also  left  his  three  younger  children,  the 
said  Thomas  Dew  Freeman,  John  Freeman,  and  Eliza  Free- 
man surviving  him. 

The  testator  also  left  two  other  children,  named  Louisa 
Freeman  and  Mwry  Ann  Freeman,  who  were  both  born 
after  the  date  and  execution  of  his  former  will 


1854. 


FmiBMAIf 

Frbsmak. 


(a)  Sie. 
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The  testator's  widow  died  in  1827;  and  his  brother  £d- 
ward  Freeman  died  in  October,  1851. 

The  testator's  customaiy  heir  thereupon  commenced  an 
action  of  ejectment  for  the  said  copyhold  premises. 

The  younger  children  of  the  testator,  who  were  liying, 
and  the  real  representatives  of  those  who  were  dead,  filed 
the  bill  in  this  suit  against  the  real  representatives  of  the 
eldest  son,  who  was  the  customary  heir  of  the  testates, 
praying  that  it  might  be  declared  that  they  were  entitled 
to  have  the  want  of  a  surrender  of  the  said  copyhold  pre- 
mises to  the  use  of  the  testator's  will  supplied  in  equity, 
and  that  the  same  might  be  supplied  accordingly,  and  for 
an  injunction  to  restrain  proceedings  at  law. 

An  objection  being  made  on  the  ground  of  misjoinder, 
the  Court  desired  that  the  question  might  be  aigued  &s 
though  Thomas  Dew  Freeman  were  the  sole  PlaintiC 


ArffumenL  Mr.  W.  M.  Jomes,  Q.  C,  and  Mr.  Metcalfe  for  the  Plain- 
tiff. — The  copyholds  passed  by  the  former  will,  and  this 
will  was  not  revoked  by  the  latter.  The  expression  in  the 
latter,  '^  this  is  my  last  will,"  is  not  sufficient  of  itself  to 
produce  that  effect.  In  Thom,a8  v.  Evans  {a),  the  latter  of 
two  wills  commenced  with  those  words,  and  the  Judges 
said,  that  they  were  merely  words  of  form,  signifying  last 
in  point  of  time;  and  the  testator  in  that  case  having,  be- 
tween the  dates  of  his  two  wills,  obtained  an  addition  of 
property,  both  wills  were  allowed  to  stand  together;  Lord 
EUenhorough  observing,  ^'  It  is  not  enough  to  say,  that,  by 
making  this  will  in  terms  large  enough  to  include  aU  his 
property,  he  must,  therefore,  have  meant  to  revoke  the 


(a)  2  £ast»  487. 
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former  irill,  unless  it  be  shewn  that  he  has  made  a  dis- 
position of  the  same  property  inconsistent  with  it  .... 
Even,  in  some  cases  where  the  subsequent  disposition 
somewhat  varied  from  the  prior  one^  it  was  holden  only  a 
leTocation  pro  tanto,  and  that  the  two  instruments  might 
in  other  respects  stand  together.''  In  1  Jann.  159,  it  is 
stated,  that^  "  where  a  testator  made  a  will  devising  his 
lands  to  trustees  for  200  years  to  pay  his  debts,  and  after^ 
wards,  by  another  will,  devised  (a)  the  same  lands  to  the 
same  trustees  for  300  years  to  discharge  some  particular 
specialty  debts  mentioned  in  a  deed  executed  after  the 
first  wiU,  and  all  incumbrances  affecting  the  property, 
Lord  TaBfot  held,  that  the  first  term  was  not  revoked,  as 
the  two  terms  were  not  inconsistent'' 
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A  surrender  will  not  be  supplied  in  equity  in  favour  of 
a  wife  or  child  of  the  testator  where  there  is  only  a  devise 
of  real  estate  in  general  terms,  not  mentioning  copyhold, 
if  the  testator  has  fireehold  estate  to  which  the  devise  will 
apply;  because,  in  such  case,  there  is  not  a  sufficient  ex- 
pression of  intention  to  take  the  copyhold  from  the  custom- 
ary heir:  Byas  v.  ByaaQ})^  Sampson  v.  Sampson (c).  The  se- 
cond will,  therefore,  would  not  pass  the  copyholds,  and,  con- 
sequently, it  is  impossible  to  presume  from  it  an  intention 
to  revoke  the  first  will  which  expressly  mentioned  them. 

Hr.  Chandless,  Q.  C,  and  Mr.  C.  Berhdey  for  the  De- 
fendant the  heir. — ^The  second  will  revokes  the  former. 
The  words  ''this  is  the  last  will  and  testament  of  me,"  &c. 
shew  that  it  cannot  be  taken  as  a  codicil,  but  it  must  be 
taken  as  a  substantial  will;  and  also,  that  it  was  intend- 
ed to  dispose  of  all  the  testator's  property,  and  therefore 
the  two  wills  are  wholly  inconsistent. 


(a)  See  infra,  p.  486.       (6)  2  Ves.  sen.  164.      (c)  2  V.  &  B.  337. 
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In  Coward  y.  MarAal{a)^  "one,  by  his  will,  derised 
his  lands  to  /.»  his  youngest  son,  and  his  heirs,  and  after- 
wards remarried;  and,  by  another  will  in  writing,  deyised 
the  land  to  his  feme  for  life,  paying  annually  to  J.  his 
youngest  son  and  to  his  heirs  such  a  rent  Whether  Uus 
second  will  was  a  revocation  of  the  former  was  the  ques- 
tion. And  Anderson  and  GlanviUe  (C.  J.  and  J.  of  G.  K) 
held  it  to  be  no  revocation;  but  that  both  may  stand,  al- 
though they  be  by  several  writings,  ufdesa  it  be  manifedbf 
contrary  to  the  first  will,  or  that  there  be  an  express  revo- 
cation  therein ;"  and  there  the  intention  of  the  second  will 
was  only  to  provide  for  the  after-taken  wife  of  the  testa- 
tor; "  and,  by  the  appointing  of  the  rent  to  his  son,  it  ap- 
pears that  his  intent  was,  that  the  reversion  should  be  to 
his  son/' 


In  Seymour  v.  No8fvorihy(b\  the  question  was,  wh^her 
a  will  of  lands  was  revoked  by  a  later  will  which  did  not 
comprise  lauds.  The  Court  held,  that  the  latter  will 
might  or  might  not  be  a  revocation  of  the  former;  "and, 
where  the  matter  stands  indifferenter,  the  Cburt  will  not 
suppose  a  revocation  of  a  will  solemnly  made.'' 

In  WiUet  v.  Safu3lford{c)t  there  was  a  devise,  by  a  will 
made  before  the  Mortmain  Act,  of  lands  to  trusteesi  as  to 
part,  in  trust  for  a  charity;  and  then,  by  a  codicil,  after 
the  Mortmain  Act,  which  recited  the  former  devise  for 
the  charity  and  confirmed  it,  there  was  a  devise  of  the 
same  lands  and  others  to  the  same  trustees  and  two  others, 
upon  the  same  trust  as  regarded  the  charity,  but  with 
some  variation  as  to  the  surplus  profits;  and  it  was  held, 
that  the  codicil  did  not  revoke  the  charitable  trust  in  the 
will,  but  confirmed  it,  and  the  trust  for  the  charity  was 
therefore  not  void. 


(a)  Cro.  Eliz.  721.    (b)  Hardr.  374.    (c)  1  Ve8.  sen.  178, 186. 
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In  Croabie  v.  M^DauHd(a\  it  was  decided,  that  a  fifth  i864. 
codicil,  ratifying  and  confirming  the  will  to  which  the 
codicil  referred  by  date,  did  not  interfere  with  interme- 
diate codicils  which  had  revoked  parts  of  the  wilL  In 
that  case,  the  Master  of  the  Rolls  said,  'Hhere  is  a  great 
distinction  between  wills  and  codicils  in  this  respect:  if 
there  are  two  Separate  papers,  boA  caUed  wills,  incon- 
natent  with  each  other,  it  is  not  the  rule  to  prove  both  in 
the  Ecclesiastical  Court.  The  last  is  the  will  Ftvm  the 
nature  of  the  imtrumeni  it  revokes  the  other.  If  the  last 
purports  to  be  the  whole  will,  they  do  not,  I  conceive, 
prove  both.  Unless  there  is  something  to  shew  that  it 
was  meant  to  be  coupled  with  another  instrument,  it  is 
not  taken  to  be  a  codiciL"  In  Plenty  v.  West(b),  a  will, 
commencing  *'  This  is  the  last  will  of  me,^^  &c  was  held 
to  revoke  a  prior  will  Wdd  v.  Acton  (c),  the  case  referred 
to  in  the  passage  cited  from  Jarman,  was  the  revocation 
of  a  will  by  a  subsequent  deed  of  demise ;  and  Mr.  Jarman 
has  been  misled  by  the  use  of  the  word  "  devised,''  by 
mistake  in  the  report,  for  '^  demised." 

Then,  if  the  former  will  be  revoked,  as  the  testator  had 
freeholds  on  which  the  second  will  could  operate,  the  copy- 
holds could  not  pass  by  the  general  words,  so  as  to  autho- 
rise a  Court  of  equity  to  supply  a  surrender  to  the  use  of 
the  second  will    They,  therefore,  descended  to  the  heir. 

Mr.  James,  Q.  C,  in  reply. — [Vioe-Chancbllob. — ^It  is 
a  point  for  consideration,  whether,  looking  at  the  whole 
instrument,  the  Court  may  not  be  obliged  to  consider  the 
second  will  to  be  a  complete  will  dealing  with  all  the  tes- 
tator's property.]  It  cannot  deal  with  the  copyholds,  be- 
cause it  does  not  mention  them;  and  there  was  other  real 

(a)  4  Yea.  610.  (b)  1  RobertBon,  264 

(c)  2  Eq.  Ca.  Abr.  777,  pi.  26. 
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estate  to  which  the  vords  were  strictly  applicable.  There- 
fore it  is  not  a  complete  will,  and  it  may  stand  togeiher 
with  the  first  will,  but  cannot  revoke  it 


Vioe-Chancbllob  Sib  W.  Paob  Wood: — 

I  think  it  is  quite  impossible  to  make  any  final  decisioa 
until  the  parties  are  properly  divided;  but  I  am  prepared 
to  state  my  view  of  this  case,  assuming  the  second  will  to 
be  inoperative  as  to  the  copyhold&    On  the  assumption 
that  the  copyholds  did  not  pass  by  the  second  docament^ 
I  should  be  of  opinion  that  the  second  document  had  not 
revoked  the  first     But  there  is  this  remaining  behind. 
The  decree  must  be  positive:  it  cannot  be  a  simple  decree 
for  supplying  a  surrender,  as  it  is  called,  because  a  de- 
cree to  supply  a  surrender  would  clearly  make  the  se- 
cond will  immediately  operative;   for,  if  the  surrender 
were  supplied    ab   initio,    the   second  will  would  pass 
the  copyholds  by  force  of  the  general  words;   and  there- 
fore, if  I  hold  that  the  copyholds  did  not  pass  by  the 
second  will — which  I  do  not  determine  at  this  moment 
— I  must  direct  distinctly  a  surrender  to  be  made  to  the 
parties  named  in  the  first  instrument.     Afler  consider^ 
ing  this  matter  a  good  deal,  it  not  being  by  any  means  a 
clear  question  or  easy  of  solution,  and  there  being  no  pi^ 
else  authorities  upon  it,  it  strikes  me  in  this  way:  all  the 
authorities  lay  down  this — ^that  a  will,  as  it  is  called, 
of  copyholds,  is  in  truth  no  will  at  all — it  is  a  mere  ap- 
pointment or  direction  how  the  copyhold  property  should 
go  which  has  been  surrendered  to  the  uses  of  the  will- 
That  is  laid  down  in  several  authorities,  but  most  particn- 
larly  in  the  case  of  Brodie  v.  Barry  (a).     The  learned 
Judge  there,  in  speaking  of  Scotch  estates,  compares  it  to 


(a)  2  V.  &  B.  127. 
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the  case  of  a  devise  of  copyholds,  which  he  says  in  effect 
is  merely  an  appointment  of  the  use  of  the  copyholds; 
and  in  Carew  v.  Adcew  (a)  it  was  held,  that  a  will  wholly 
unattested  was  good  to  declare  such  uses. 

Looking  at  the  question  in  that  point  of  view,  I  have 
considered  the  analogy  of  appointments,  and  I  can  find  no 
case  upon  the  subject.    But  upon  principle,  if  there  were 
a  power  to  appoint  by  will,  and  if  an  appointment  were 
made  by  a  will  which  was  a  good  appointment,  referring 
to  the  power  and  giving  the  property  and  containing  other 
devises,  and  if  subsequently  there  were  another  will  de^ 
dared  to  be  the  party's  last  will,  giving  all  his  real  estate 
and  not  revoking  any  previous  instrument,   I  think  it 
would  be  extremely  difficult  to  hold,  that  the  actual  ap- 
pointment made  by  the  first  will  was  in  effect  revoked. 
The  argument  upon  it  would  be,  that  the  testator  calls  the 
latter  will  his  "  last  will,"  and  affects  by  that  to  dispose  of 
the  whole  of  his  property;  and  that  therefore  he  may  be 
assumed  to  be  giving  a  testamentary  direction  for  all  that 
he  wished  to  be  done  after  his  death;  but  not  having 
mentioned  again  that  which  he  had  mentioned  in  a  former 
instrument,  and  not  having  again  made  an  appointment, 
it  would  be  urged,  that  he  purposely  omitted  that  for 
which  he  had  given  precise  directions  in  a  former  in- 
strument,   and    meant    to   die  without   exercising  the 
power.    Still  I  think  it  would  be  very  strong  to  hold 
that,  with  reference  to  an  instrument  which  is  affecting 
only  to  dispose  of  all  that  is  his  own.    I  cannot  decide, 
because  he  had  disposed  of  all  that  was  his  own  and  omit- 
ted to  do  that  which  he  had  done  in  a  former  instrument, 
namely,  to  dispose  of  that  which  was  not  his  own,  that  he 
had  in  effect,  though  not  in  words,  revoked  his  previous 
disposition  of  that  which  was  not  his  own.     Therefore, 
when  the  testator  here  made  a  devise  by  the  first  in- 
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(a)  2B.C.C,58. 
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stnimenty  giving  the  copyholds  in  plain  tenns,  he  vas  in 
truth  doing  that  which  the  Court  says,  in  faTour  of 
younger  children,  the  heir  shall  be  bound  to  complete; 
and  if  the  second  will  did  not  pass  these  copyholds,  upon 
which  at  this  moment  I  say  nothing,  as  I  am  only  testing 
it  for  the  purpose  of  the  ailment,  the  heir  would  be 
bound  to  complete  the  disposition  by  the  first  will  in 
favour  of  those  to  whom  the  copyholds  were  therebj  ex- 
pressly devised. 

There  is  another  thing  to  be  considered.  The  case  of 
Church  V.  Mundy  (a)  shews  that  there  was  a  good  deal  of 
discussion  upon  the  question  of  what  the  effect  is  where  a 
reversion  in  copyhold  property  is  disposed  of.  That  case 
was  argued  by  Sir  Samuel  RomiUy  without  effect  before 
Sir  TT.  Orant  at  the  Rolls  (6),  where  the  bill  was  dis- 
missed altogether;  but  this  decree  was  reversed  by  Lord 
Eldon(c).  Before  Sir  WiRiam  Orant  two  points  were 
raised:  First,  that,  this  being  a  reversion  of  the  copy- 
holds, there  could  not  be  a  surrender  to  the  use  of  the 
will,  and  therefore,  no  surrender  being  required,  there 
was  no  necessity  for  the  distinct  indication  of  an  in- 
tention to  pass  the  copyholds,  which  is  made  by  a  sur- 
render. Sir  W.  Grants  answer  to  that  was:  Supposing  a 
surrender  not  to  be  requisite,  it  cannot  be  said  that  not 
doing  anything  one  way  or  the  other  can  be  expressive 
of  any  intention,  and,  therefore,  that  argument  could 
not  be  of  any  assistance;  and  further,  he  held  upon  the 
authority  of  Roe  v.  Avis  (d),  that  the  reversion  did  not 
pass  under  any  circumstances;  and  he  dismissed  the  bill 
Lord  Eldon  was  dissatisfied  with  that  decision,  and  di- 
rected an  inquiry  whether  there  was  any  freehold  which 
did  pass,  because,  he  said,  if  there  were  no  freeholds  he 
should  not  follow  Roe  v.  Avis  (d),  but  should  hold  that 
the  copyholds  passed  by  the  will;  and  he  gave  attention 


(a)  12  Yes.  426;  15  Id.  396. 

(b)  12Ve8.426. 


(c)  16  Veg.  396. 

(d)  4  T.  R  606. 
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to  the  point  of  the  interest  being  a  reversion,  because  he 
directed  an  inquiiy  whether  the  reversion  was  devisable 
by  custom  without  a  surrender;  and  it  is  worth  consider- 
ing by  those  who  argue  that  the  second  will  passes  this  pro- 
perty, whether  it  may  not  be  held  upon  the  same  principle, 
that  where  there  is  a  trust  estate  in  copyholds,  inasmuch 
as  no  surrender  at  all  is  wanted,  the  Court  always  holds 
that  it  passes  without  any  concurrence  of  the  heir,  be- 
cause there  is  no  extraneous  operation  by  way  of  surren- 
der required,  and  therefore  the  heir  is  not  called  upon 
to  do  anything  to  complete  the  gift.  Whether  the  simple 
devise  of  such  an  interest  would  not  pass  it.  Lord  Eldofi 
seems  to  have  thought  worth  inquiry,  and  he  directed  an 
inquiry  upon  that  head. 

At  present,  there  is  no  evidence  here  as  to  the  custom 
of  this  manor.  I  do  not  know  whether  any  inquiry  was 
wished  for.  There  are  infants  and  married  women  in- 
terested, who  are  not  able  to  waive  their  rights,  and  I 
must  hear  the  parties  who  are  interested  to  contend  that 
the  second  will  passed  the  whole  of  this  property.  I  think, 
therefore,  that  the  bill  had  better  be  amended  by  keeping 
the  parties  who  are  interested  under  both  instruments  as 
Plaintiffs,  and  making  the  other  parties  Defendants,  and 
they  should  have  an  opportunity  of  being  heard  upon  the 
second  instrument. 


1854. 


JudffmenL 


The  bill  was  accordingly  amended  by  retaining  Thomas 
Dew  Freeman  and  the  real  representatives  of  John  Free^ 
fnan  and  Eliza  Freeman,  who  were  the  three  devisees 
named  in  the  first  will,  as  the  only  Plaintiffs,  and  making 
the  other  younger  children  of  the  testator  Defendants,  to- 
gether with  the  real  representatives  of  the  testator's  eldest 
son,  who  were  the  original  Defendants. 


Statement. 
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1854.  Kf  •  ^^o^  Q-  G-9  ^^^  ^'*  B.  Clarke  appeared  for  the  new 

Defendants. 


Mr.  W.  M.  Jaines,  Q.  C,  and  Mr.  Metcalfe,  for  the  Plain- 

AtyumenL     |.jg^^  ^^^  ^^^  inquiry  had  been  made  whether  there  ww 

March  2Ath.  any  particular  custom  as  to  the  surrender  of  reversionaif 

interests  in  the  copyholds  of  this  manor,  and  it  appearei 

there  was  not 

They  cited  WenJbaxyrih  v.  Gox  (a),  where  a  general  de- 
vise of  residuary  real  estate  to  the  testator's  wife  was  held 
to  pass  copyholds  unsurrendered,  because  the  tedator  had 
no  freeholds  to  answer  the  gifl;  Allen  ▼.  Anderson  (b),  in 
which  it  was  held  that  a  general  residuary  disposition  of 
real  and  personal  estate  in  favour  of  the  testator's  wife  and 
children  did  not  pass  a  Scotch  heritable  bond;  and  it  was 
compared  to  the  case  of  copyholds  not  surrendered  to  the 
uses  of  the  will,  which  yice-Chancellor  Wigram  said  would 
not  pass  by  ''  a  general  devise  of  all  my  real  estate;"  and 
Church  V.  Mundy  (c),  where  Lord  Eldon  says,  "  I  shall, 
therefore,  only  direct  a  reference  to  the  Master  to  inquire 
whether  this  testator  had  any  and  what  freehold  estate  at 
the  time  of  making  his  will,  and  to  state  what  estate  and 
interest  he  had  in  such  freehold  estate,  if  any;  also,  whe- 
ther there  is  in  this  manor  any  custom  of  surrendering  a 
vested  interest  in  reversion  or  remainder  expectant  upon 
an  estate  tail'" 

[Yice-Chancbllor. — Lord  Eldon  seemed  to  be  of  opinion 
that  if  there  was  no  custom  at  all  of  surrendering  copy- 
hold interests  in  reversion,  they  might  not  need  to  be 
surrendered,  and  therefore  might  pass  by  a  will  under 
general  words.] 

(a)  6  Madd.  363.        (6)  6  Hare,  163.        (e)  15  Yes.  396. 
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Mr.  RoU,  Q.  C.y  and  Mr.  H.  Clarke.— The  copyholds 
passed  by  the  second  wilL 

If  there  were  nothing  but  the  first  will,  and  no  sur- 
render to  the  use  of  the  testator's  will,  the  Court  would 
supply  a  surrender  to  the  uses  of  that  will    And  if  there 
had  been  a  surrender  to  the  use  of  the  testator's  will,  and 
the  second  will  had  been  the  only  will,  here  the  language 
of  the  second  will  would  have  passed  the  surrendered  copy* 
holds.    Thus,  in  Doe  d.  WaU  ▼.  Langlanda  (a),  the  words 
"residue  of  my  property,  goods,  and  chattels,"'  were  held 
sufficient  to  pass  the  real  estate  of  the  testator.     [Vioe- 
Chakcbllob. — I  think  there  could  be  no  doubt  that  if  the 
words  "  real  estate"  would  pass  them,  "  property'*  would.] 
Then  the   surrender,    when  made  or  supplied    by  the 
Court,  is  in  the  most  general  terms,  not  referring  to  any 
particular  will:  Seton  on  Decrees,  118.    Now  here,  the 
will  of  the  testator  must  be  these  two  instruments  toge- 
ther, so  far  as  they  can  both  stand:  Bitchens  ▼.  Basset  Q>). 

In  this  case  the  last  instrument  is,  to  a  considerable 
extent,  consistent  with  the  former,  and  may  stand  with 
it  But  the  former  contained  such  an  express  intimation 
of  an  intention  to  devise  the  copyholds  to  objects  favoured 
in  this  Court  that  a  surrender  would  be  supplied.  The 
latter  will  did  not  so  clearly  shew  that  intention,  but  con- 
tained words  which  would  pass  the  copyholds  to  favoured 
objects  if  surrendered,  and  did  not  revoke  the  first  will  so 
&r  as  it  expressed  an  intention  to  pass  the  copyholds. 
Therefore,  taking  the  two  wills  together,  the  surrender 
may  be  supplied,  and  the  copyholds  will  then  pass  by  the 
second  will. 

[Vice-Chancellob. — Suppose  one  of  the  devisees  in  the 


18M. 
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(a)  14  East,  370. 
VOL.1. 


(6)  2  Salk.591;  Show. P.O.  146, 
MM  E.  K.  W. 
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first  will  had  died,  so  that  his  share  lapsed  to  the  hdr, 
would  that  share  pass  by  the  second  will?] 

It  is  as  though  the  first  will  contained  a  sufficient  ex- 
pression of  the  intention  to  devise  the  copyholds  without 
words  of  disposition,  and  the  second  contained  words  of 
disposition  without  a  sufficient  expression  of  intention  to 
enable  the  Court,  upon  the  second  will  alone,  to  supply 
the  want  of  a  surrender. 


Judgment      ViCB-ChaKOBLLOE  SiE  W.  PaOB  WoOD: — 

I  considered  this  question  a  good  deal  on  the  former 
occasion;  and  now  having  had  the  benefit  of  an  argument 
upon  it,  the  opinion  which  I  was  at  first  inclined  to  form 
has  been  confirmed. 


I  test  the  matter  in  this  way.  Suppose  that  the  parties 
interested  under  the  second-  will  alone  had  filed  this  bill 
against  the  heir  of  the  testator.  I  think  that  he  would 
have  a  conclusive  answer  to  them.  There  is  nothing  m 
this  instrument  which  indicates  an  intention  which  a 
Court  of  equity  will  recognise  as  passing  copyhold  pro- 
perty. I  do  not  think  that  the  words  of  the  recital,  that 
the  testator's  eldest  son  would  upon  his  decease  become 
entitled  to  all  his  freehold  estates,  which  would  make  an 
ample  provision  for  him,  followed  by  a  gift  of  all  the  tes- 
tator's real  and  personal  estates,  enable  me  to  hold  that 
there  is  a  sufficient  expression  of  intention  from  that  re- 
cital alone  to  pass  these  copyhold  estates  by  the  subsequent 
devise.  The  test  is,  will  the  persons  claiming  under  that 
devise  give  up  the  freehold  estate  on  the  ground  of  the 
previous  recital  If  it  be  argued  that  the  clear  intention 
was,  assuming  Edward  BeUingham  Freeman  to  take  all  the 
freeholds,  that  the  copyholds  would  pass  by  the  general 
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deyise ;  then,  following  that  argument  out,  the  intention 

must  have  been  not  to  pass  by  that  general  devise  those 

freehold  estates  of  the  testator  which  Edward  SeUingham 

Freeman  did  not,  in  fact,  take  under  the  father's  will.  In 

truth,  it  is  a  mistake  in  the  recital;  but  there  is  no  doubt 

that  those    freehold  estates  which  Edward  BMingham 

Freeman  did  not  take  passed  by  this  general  devise;  and, 

therefore,  as  there  are  those  freehold  estates  upon  which  it 

can  operate,  it  does  not  pass  the  unsurrendered  copjholds: 

for  the  only  ground  on  which  the  Court  allows  general 

words  to  pass  unsurrendered  copjholds,  is,  just  as  in  cases 

of  powers,  if  there  is  nothing  else  upon  which  the  devise 

can  operate,  the  copyholds  pass,  or  the  power  is  exercised, 

ut  res  magis  valeat  quam  pereat;  but  if  there  is  anything 

else  that  can  satisfy  the  words,  the  power  is  not  exercised, 

nor  do  the  copyholds  pass. 


1864. 


Jud^wktfkt, 


It  is  said,  that  these  two  instruments  must  be  taken 
together  as   one  will;    and  then,    as   on    the    face  of 
the  first  an  intention  is  clearly  exprefssed  to  pass  copy- 
holds by  that  description,  the  subsequent  part  of  what 
must  be  considered  the  same  instrument  simply  modi- 
fies in  some    degree  the  disposition   of  the  copyholds 
which  was  previously  made.    But  the  difficulty  is,  that 
the  second  instrument,  giving  it  that  sense,  would  be  an 
entire  alteration,  and,  in  fact,  a  revocation  of  the  interests 
given  by  the  former  to  the  testator's  three  children, 
Thomas,  John,  and  Eliea  Freeman,  two-fifths  of  which 
would  be  taken  away  from  them,  and  given  to  the  testa- 
tor's two  other  children.    The  second  devise  would  be 
simply  inconsistent  irith  the  former,  and  the  two  wills 
could  not  fairly  be  considered  to  stand  together  qu^  n^ills. 
^e  ground  of  my  former  decision  was,  that  I  considered 
ft  will  to  operate  as  a  disposition  of  copyholds  in  the  na- 
ture of  an  appointment    Sir  Wmiam  Grant  states  it  to 

MM  2 
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1864.        ^  exactly  analogous  (a).    The  testator  does  not  deyise  the 

p    -    "      copyholds,  he  declares  the  uses  of  the  surrender  only.     In 

V,  this  case,  the  first  instrument  appears  to  me  to  be  clearly 

*     an  appointment  of  these  uses,  and  the  second  instrument 

Judgment,     j^^  ^^^^  roYoke  this  as  against  the  heir  or  other  parties 
No  intention  is  expressed  of  altering  in  any  way  thoee 
limitations.     Following  out  the  analogy  the  case  would 
stand  thus: — Suppose  a  party  having  a  power  of  appoint- 
ment over  estate  A.,  and  possessing  also  another  estate  R, 
by  his  will  appointed  estate  A.  to  three  of  his  children, 
and  gave  and  devised  all  his  real  estates,  not  using  the 
word  "rest"  or  "  residue,''  to  his  other  children,  no  one 
could  doubt  that  the  two  things  would  be  consistent.    If 
I  regard  these  two  instruments  as  one  will,  I  must  put 
that  interpretation  upon  them.   It  would  be  inconsistent  to 
find  a  devise  to  three  of  the  children,  and  then  of  the 
same  property  to  all  five;  rather  than  that  I  must  give  a 
legal  effect  to  the  first  devise  of  the  copyholds.  The  testator 
has  named  the  three  children  in  the  devise  to  them,  and 
has  only  given  his  own  real  estate  to  all  his  children.    The 
two  things  can  stand  together  in  that  way.    There  is  no  in- 
dication of  an  intention  to  give  the  copyholds  to  the  five 
children.    That  is  the  fallacy  of  the  argument  upon  the 
second  will.    It  is  argued,  that,  because  in  a  prior  part  of 
the  instrument,  or  in  the  former  will,  there  is  evidence  of 
intention  sufficient  to  enable  the  Court  to  supply  a  sur- 
render to  the  uses  of  that  disposition,  therefore,  there  be- 
ing in  another  part,  or  rather  in  the  latter  will,  a  disposi- 
tion which  alone  would  not  indicate  such  intention  suffici- 
ently,  I  am  to  take  the  indication  of  intention  which  is 
given  by  the  former,  and  is  not  given  by  the  latter,  in  or- 
der to  supply  a  surrender  to  the  uses  of  the  latter  devise. 
3ut  the  intention  is  indicated  on  behalf  of  the  objects  of 

(a)  2  V.  &  B.  133. 
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the  former  gift,  and  not  on  behalf  of  the  objects  of  the       .1864. 
latter,  either  as  against  the  former  devisees  or  the  testa- 
tor's heir. 

The  truth  is,  that  these  copyholds  passed  by  the  first  ^tidgmeni 
Instrument;  and  I  am  bound  in  law  to  hold,  whatever 
may  be  my  own  opinion  of  the  singular  result  of  the  de- 
cided cases,  that  the  second  will  simply  operated  on  that 
property  upon  which  it  affected  to  operate,  and  not  upon 
the  copyholds  which  passed  by  the  former  will 


/V6.  21«<, 

POWYS  V.  BLAGRAVE.  ^ti^" 

J  March  2Mh. 

OHN  BLAORA  YE  by  his  will  bequeathed  to  his  wife  Tma^i^ 

Afwie  Blograve  one  undivided  moiety  of  certain  leasehold  ^^aZk^ 
hereditaments  absolutely,  and  also  gave  her  for  life  (sub-  n^^!~7"  .^^ 
ject  to  the  provisoes  thereinafter  mentioned),  his  mansion  hare  no  means 
house,  park,  and  appurtenances  at  Caicot,  desiring  her  to  caM  of  p^mi^ 
dwell  there;  and  immediately  after  her  ceasing  to  inhabit  J^Ji^Hw^* 
and  dwell  therein,  the  said  house  and  park  to  go  to  his  of  real  property, 
trustees  thereinafter  named  and  their  heirs,  in  the  same  im^S^toiJt* to 
nianner  as  tJiey  would  go  in  case  his  said  wife  was  dead.  ^®*P  **>®  P"^. 

-  pcrty  >«*  repair 

And  he  gave  and  devised  to  John  Blagrave  and  John  impoeedupon 
Simeon^   their  heirs^   executors,  and  administrators,   all  life  under  a 
and  every  his  freehold  and  leasehold  messuages  or  tene-  J^^e  o^d* 
nients,  lands,  tithes,  and  hereditaments  at  Heading,  and  not  convey 

1        11       ,         ,.         \  1  ,1  away  hia  life 

also  aii  other  his  real  estate  whatsoever  and  wheresoever,  estate  without 
in  trust,  to  pay  certain  annuities  and  debts  as  therein  S^h^Sf  uiLt, 
mentioned;  and  from  and  after  payment  thereof,  then  in  ^^jj^he^t 

rid  of  ihe  trust 
by  BO  doing. 
A  trottee,  to  whom  real  property  is  devised  in  trust  for  one  for  life,  cannot  interfere  with  the 
P^smsion  of  the  equitaUe  tenant  for  life,  because  he  neglects  to  keep  the  property  in  repair;  but 
if  the  tenant  for  life  is  committing  active  waste,  it  seems  that  the  trustee  may,  and  probably  ought, 
to  intofere,  at  least  if  the  persons  entitled  in  remainder  are  under  disability.  Therefore,  such  a 
^'^tttee  is  not  liable  to  the  remainderman  for  the  neglect  of  the  tenant  for  life  to  repair. 
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trust  to  pay  the  rents  of  all  his  said  freehold  and -leasehold 
estates  unto  the  said  John  Magrave  during  his  life,  to  his 
own  use;  and  from  and  after  his  decease,  then  to  stand 
seised  of  the  testator's  real  estate,  to  the  use  of  John  Blor 
grave  the  younger,  eldest  son  of  the  said  John  Elagrtjmy 
during  his  life,  with  remainder  to  trustees  to  preserve  con- 
tingent remainders,  with  remainder  to  his  first  and  other 
sons  successiyely  in  tail  male;  with  remainder  to  Thomcu 
Blagrave,  second  son  of  the  testator's  niece  Frances  Bla- 
gravcy  for  life,  with  remainder  to  trustees  to  preserve 
contingent  remainders,  with  remainder  to  his  sons  succes- 
sively in  tail  male,  with  remainder  to  Anthony  Blagrave 
for  life,  with  remainder  to  trustees  to  preserve  contingent 
remainders,  with  remainder  to  his  sons  successively  in  tidl 
male,  with  divers  remainders  over. 


And  the  will  contained  the  following  provisoes:  ''Pro- 
vided always,  and  my  will  is,  that,  from  and  after  payment 
of  everything  charged  on  my  real  and  personal  estates,  the 
said  John  Blagrave  and  the  said  John  Simeon^  their  exe- 
cutors and  administrators,  shall  stand  possessed  of  mj 
undivided  moiety  of  the  said  leasehold  messuages,  lands, 
tithes,  and  estates  in  Reading  aforesaid,  in  trust,  out  of 
the  rents  and  profits  thereof,  to  keep  such  parts  thereof 
as  I  let  at  rack  rents  in  good  repair;  and  from  time  to  time 
to  pay  the  overplus  thereof  to  such  and  the  same  person 
and  persons  as  shall  from  time  to  time  be  entitled  to  the 
rents  and  profits  of  my  real  estates.  Provided  always,  and 
my  will  is,  that  it  shall  not  be  lawful  for  my  said  trustees, 
or  any  other  person  or  persons  who  shall  be  in  possession 
of  my  several  estates,  under  and  by  virtue  of  this  my  will, 
to  cut  any  oak  timber  from  off  any  part  of  my  estates,  not 
even  for  repairs,  but  that  the  person  or  persons  who  sliall 
from  time  to  time  be  in  possession  of  my  said  estates,  or 
entitled  to  the  rents  and  profits  thereof,  shall  purchase 
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ecantle  oak  timber  for  such  repairs  as  oak  will  be  want-     ^  1864 
mg. 

The  testator  died  in  1787.  HLs  widow  was  also  now 
dead.  John  Blagrave^  the  trustee,  snrviyed  his  co-trus- 
tee, and  died  in  1827,  leaving  his  said  son  John  Blagrave 
the  younger,  his  heir-at-law,  who  thereupon  entered  into 
possession  of  the  said  devised  estates  as  tenant  for  life 
thereof  John  Blagrave  the  younger  had  no  issue.  The 
said  Thomas  Blagrave  was  dead -without  issue,  but  the 
said  Anthony  Blagrave  was  living,  and  had  a  son  named 
John  Henry  Blagrave^  who  was  the  first  tenant  in  tail 
under  the  will. 

By  decrees  in  two  other  suits  concerning  these  estates, 
which  came  on  together  on  the  28th  of  April,  1847,  Lord 
Justice  Knight  Bruce,  then  yice-Chancellor,  granted  an  in- 
junction to  restrain  cutting  timber  and  other  waste  by  the 
said  John  Blagrave  the  younger  on  the  said  estates;  and 
one  of  the  questions  in  those  suits  being  the  duration  of 
the  trusteeship  under  the  will,  his  Honour  directed  a  case 
to  be  sent  to  the  Court  of  Exchequer,  to  inquire  of  what 
estate  the  said  John  Blagrave,  (who  was  the  heir  of  the  sur- 
viving trustee,  as  well  as  tenant  for  life  as  aforesaid,)  was 
seised  in  the  freehold  hereditaments  under  the  wilL  The 
case  will  be  found  reported  on  these  points  in  1  De  G.  &  S. 
252,  and  4  Exch  550,  where  the  will  of  the  testator  is 
stated  at  length;  and  from  the  latter  report  it  appears  that 
the  question  sent  to  the  Exchequer  was  answered  by  a 
certificate,  that  the  said  John  Blagrave  the  younger  was 
seised  in  fee  simple  of  the  said  hereditaments. 

By  an  order  in  the  said  suits,  dated  the  1 3th  of  January, 
1851,  Henry  PhiUip  Powya  and  Cecii  Monro  were  ap- 
pointed trustees  of  the  said  will  jointly  with  the  said  John 
Blagrave  the  younger,  and  the  said  hereditaments  were 
vested  in  the  three  for  an  estate  in  fee  simple  in  joint 
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tenancy  upon  the  trusts  of  the  will    The   said  Henry 
Phillip  Powya  and  Cecil  Monro  now  filed  the  bill  in  this 
suit  against  the  said  John  Blagrave  the  younger,  AfUhony 
Blagrave,  and  John  Henry  Blagrave  and  others,  as  Defend- 
ants, stating  the  above  facts,  and  stating  as  follows: — 
"  Since  they  were  appointed  such  co-trustees  as  aforesaid, 
the  Plaintifis  have  ascertained,  and  the  fact  is,  that  the 
said  estates  have  been  allowed  to  fall  and  are  -very  much 
out  of  repair,  and  that  the  dilapidations  thereon  are  daily 
increasing;  and  the  Defendants,  the  said  Anthony  Blagrave 
and  John  Henry  Blagrave^  as  the  persons  entitled  in  re- 
mainder to  the  estates,  insist,  that,  under  the  trusts  of  the 
said  will,  the  Plaintiffs  and  the  said  Defendant  John  Ekh 
grave  (as  such  trustees  as  aforesaid)  are  bound  to  put  and 
keep  the  said  estates  in  repair,  and  have  called  upon  said 
required,  and  are  still  calling  upon  and  requiiing,  the 
Plaintiffs  accordingly  to  put  the  same  estates  or  cause  the 
same  to  be  put  into,  and  to  keep  or  cause  the  same  to  be 
kept  in,  a  proper  state  of  repair;  and  the  Plaintiffs  have 
made  or  caused  to  be  made  repeated  applications  to  the 
said  defendant  John  Blagrave  the  younger  (who  is  so  as 
aforesaid  in  possession  or  receipt  of  the  rents  and  profits 
thereof,)  to  comply  with  such  requisition;  but  he  declines  so 
to  do,  insisting  that  he  is  under  no  obligation  to  comply 
therewith,  and  that  the  Plaintiffs  have  no  right  to  inter- 
fere, inasmuch  as  he  contends  that  the  trusts  contained  in 
the  said  will  to  keep  the  said  estates  in  repair  ceased  upon 
the  death  of  the  said  John  Blagrave  the  elder,  and  that 
he  the  said  Defendant  John  Blagrave  the  younger  is  under 
no  liability  whatever  in  reference  to  keeping  the  same  es- 
tates in  repair  except  as  tenant  for  life  thereof.    Wheieas 
the  Defendants  J.  n^ny  Blagrave  ku^  John  Henry  Na^ 
grave,  as  such  remaindermen  as  aforesaid,  insist  that  the 
said  trust  for  repairs  is  a  subsisting  trust,  which  ought  to 
be  performed,  and  that,  in  case  of  nonperformance  there- 
of, the  Plaintiffs  will  be  liable  as  for  a  breach  of  trust" 
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And  the  bOl  prayed,  among  other  things,  that  the  trusts 
of  the  will  might  be  carried  into  effect;  and  that  it  might 
be  declared  whether  the  said  trust  for  keeping  the  said 
estates  in  repair  was  or  not  a  subsisting  trust,  and  for  a 
receiver  of  the  rents,  and  an  injunction  to  restrain  the 
tenant  for  life  from  receiving  the  rents  and  profits  of  the 
said  estates,  or  interfering  or  intermeddling  therewith  or 
in  the  management  thereof 
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Mr.  Chandless,  Q.  C,  and  Mr.  Surraget  for  the  Plain-     ArgumenL 
tiffs. 

Mr.  Craig,  Q.  C,  and  Mr.  Wickena^  for  the  tenant  for 
life. 

Mr.  RoU,  Q.  C,  and  Mr.  Harrison^  for  the  parties  en- 
titled in  remainder. 


Vicb-Chaitcbllob  Sib  W.  Paqb  Wood,  after  deciding 
that  the  trust  for  repairing  created  by  the  will  determined 
on  the  death  of  the  first  tenant  for  life,  continued: — 

One  of  the  points  in  this  case  is  with  reference  to  the 

duty,  alleged  to  be  imposed  by  the  law  of  this  Court  upon 

the  tenant  for  life,  of  himself  keeping  the  premises  in 

repair,  which,  it  is  mged,  the  Court  should  now  enforce. 

^at  can  only  apply  to  the  repairs  which  may  become 

necessary  during  the  tenancy  of  the  present  tenant  for 

life.    If  the  theory,  that  the  Court  has  any  such  power, 

be  correct,  the  duty  of  the  tenant  for  life  can  only  be 

commensurate  with  the  period  of  his  occupation.    I  ap- 

ptehend,  however,  that  with  certain  excepted  cases  it  is 

the  settled  doctrine  of  this  Court,  that  there  are  no  means 

of  interfering  with  permissive  waste.    In  the  case  of  Lord 


Judffmeni. 
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1^54.        Lanadowne  v.  Lcidy  Lanadowne  (a)  an  attempt  was  made 
to  charge  the  estate  of  the  late  Lord  Lcmadowne  with  the 
expense  of  putting  the  premises  into  repair,  rendered  ne- 
cessary in  consequence  of  his  neglect ;  and  the  counsel  for 
Judgment     the  Defendant  argued  "  There  is  no  instance  of  sudi  an 
account.    In  Caldwdl  v.  Baylia  Q>)  the  Defendant  had  ex- 
pressly promised  to  repair,  and  that  case,  therefore,  turned 
on  different  grounds    The  cases  of  Lard  CasUemain  t. 
Lord  Craven  (c)  and  Turner  y.  Btide  (c)  are  express  au- 
thorities that  there  is  no  remedy  in  eqtdty  against  per- 
missive -waste.''    The  two  last-mentioned  authorities  are 
reported  in  Viner's  Abridgment,  and  they  entirely  bear 
out  that  argument    "  The  Master  of  the  Rolls"  (Sir  T. 
Plumer)  ''  expressed  himself  to  be  satisfied  that  no  account 
of  the  dilapidations  could  be  decreed ;  observing  that^  with 
respect  to  incumbents,  the  law  was  otherwise,  and  accord- 
ingly suits  against  their  representatives  were  very  com- 
mon, but  no  instances  of  such  suits  by  remaindermen  had 
occurred."    I  apprehend,  upon  that  authority,  and  firom 
the  facts  that  there  have  been  so  few  suits  for  this  piir^ 
pose,  and  that  that  decision  was  acquiesced  in,  it  is  clear 
that  no  such  account  can  be  here  directed,  and  that  the 
Court  cannot  impose  upon  these  parties  such  a  duty,  unless 
there  be  something  in  the  other  authorities  that  have  been 
referred  to  which  forces  me  to  take  that  course.  The  first  of 
those  authorities  was  GcddweU  v.  Baylia  (d).    That  case  has 
always  been  pressed  into  this  service,  but  I  think  not  veiy 
successfully.    The  circumstances  there  were  very  special, 
and  it  is  very  shortly  reported.    No  judgment  is  given, 
but  only  the  terms  of  the  order;  but  the  facts  seem  to 
justify  the  making  of  that  order.    The  facts  were  these:— 
"The  testatrix  died  in  1796,  upon  which  the  Defendant" 
the  tenant  for  life  "  entered  into  possession,  but  instead 

(a)  IJ.  &  W.  623.  (c)  22  Vin.  Abr.  523,  tit.. « Waato.** 

(b)  2  Mer.  408.  (d)  2  Mer.  406. 
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of  keeping  the  premises  in  repair  permitted  the  same  to        ig54. 
go  into  decay  during  the  life  of  BaUa/rd"  (the  remainder- 
man in  fee,  contingent  on  his  surviving  the  tenant  for 
life,)  ''  who  bad  intended  to  commence  proceedings  against 
him  both  at  law  and  in  equity,  in  consequence  of  his  ne-       *«vw«fic. 
gleet,  but  desisted  on  his  promise  to  repair  forthwith." 
That  waa  a  promise  made  upon  consideration,  and  must 
have  weighed  with  the  Court,  for,  the  writ  of  waste  not 
being  then  abolished,  proceedings  at  law  might  have  been 
taken  against  the  tenant  for  life,  if  the  remainderman  had 
not  been  put  to  sleep  by  that  promise.    The  injunction 
granted  was  in  terms  to  restrain  the  defendant  '^  from  per- 
mitting or  suffering  any  farther  or  other  waste."'    The 
case  was  cited  in  Lord  Lansdaume  v.  Lady  Lan9dovme  (a) ; 
but  the  Master  of  the  Rolls  seems  to  have  made  no  com- 
ment upon  it,  and  did  not  follow  it,  as  the  Court  is  now 
pressed  to  do.     Caldwell  v.  Baylis  (6)  therefore  cannot  be 
considered  to  be  an  authority  against  what  was  treated  as 
a  settled  rule  in  Lord  Lanadotone  v.  Lady  Lansdowne  (c). 
The  observations  of  Sir  John  LecLch  in  The  Marquis  of 
Ormonde  v.  Kynerdey  (cQ  as  to  the  position  of  a  tenant  for 
life,  have  also  been  relied  on  in  this  case.     Sir  John  Leach, 
however,  was  not  then  discussing  this  subject,  but  the 
question  of  equitable  waste,  that  is  to  say,  cutting  down 
ornamental  timber  and  the  like,  by  which  profit  had  been 
made,  and  which  was  clearly  within  the  ordinary  doctrine 
of  the  Court  with  reference  to  account.     Sir  John  Leach 
there  said  in  effect  that  a  testator  imposes  upon  those  to 
whom  he  gives  real  property  for  life  the  duty  of  seeing 
it  properly  managed  and  kept  in  proper  repair;  and  this 
Court  will  always  make  parties  answerable  for  a  breach 
of  trust.    His  Honour  was  probably  bearing  in  mind  more 
particularly  the  doctrine  of  equitable  waste,  and  the  case 

(a)  IJ.  &  W.  623.  (c)  IJ.  &  W.  522. 

(h)  2  Mer.  408.  (d)  6  MadcL  369. 


502 


CASES  IN  CHANCERY. 


1864 


Jvdffment, 


of  Baby  Gasiile  {Vane  v.  Lord  Barnard  (a)),  where  part  of 
the  property  was  actually  pulled  down  from  vindictiye 
feelings  towards  the  person  next  entitled  to  it.  When 
these  observations  of  Sir  John  Leach  were  pressed  upon 
the  late  Vice-Chancellor  of  England  in  the  case  of  King- 
ham  y.  Lee  (b)y  he  gave  an  answer  which  seems  to  me  to 
be  conclusive  on  the  subject  The  Vice-Cfhancellor  said, 
that  he  could  not  conceive  that  Sir  John  Lea>ch  meant 
literally  that  there  was  a  trust  imposed  upon  the  tenant 
for  life  to  keep  the  property  in  repair,  because,  if  so, 
he  could  not  assign  his  life  interest  without  committing 
a  breach  of  trust,  and  even  if  he  did  he  would  still  be 
personally  liable,  for  he  could  not  get  rid  of  the  trust 
which  had  been  imposed  upon  him  by  handing  over  the 
estate  to  another.  I  think  that  this  doctrine  will  not  bear 
examination,  and  that  Sir  John  Leadi  could  not  have  had 
any  intention  of  laying  down  any  such  general  principle. 

These  were  the  only  authorities  in  which  it  was  uiged 
that  the  Court  had  taken  steps  towards  a  remedy  in  cases 
of  permissive  waste,  except  the  case  of  Re  Skin^eg  (e), 
in  which  there  was  an  able  argument  upon  this  subject  by 
the  late  Vice-Chancellor  Parker,  who  was  then  at  the 
bar.  In  that  case,  a  condition  was  imposed  by  the  will 
upon  the  person  to  whom  the  property  was  given  for  Ufe, 
that  he  should  keep  it  in  repair,  so  that  a  forfeiture  would 
be  incurred  by  a  breach  of  that  condition.  The  tenant 
for  life  was  a  lunatia  The  mansion-house  was  burnt 
down,  and  the  Lord  Chancellor  had  to  consider,  that,  if  the 
damage  was  not  repaired,  the  forfeiture  might  be  taken 
advantage  of  by  those  who  were  entitled  in  remainder; 
and  Lord  Truro  came  to  the  conclusion  that  for  the  bene- 
fit of  the  lunatic  the  premises  ought  to  be  rebuilt  at  the 
expense  of  his  estate,  which  seems,  if  I  may  say  so,  to  be  a 
perfectly  proper  conclusion. 

(a)  2  Vera.  738.         (b)  15  Sim.  396.         (c)  3  Mac.  &  G.  221. 
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The  case  ot  Marsh  v.  WdU{(i)  was  there  cited,  which 
was  again  a  totally  different  case  from  the  present    A 
person  entitled  to  leasehold  property,  subject  to  a  previous 
life  interest  therein,  had  there  renewed  the  lease,  with  the 
consent  of  the  tenant  for  life,  and  covenanted  for  the  per- 
formance of  the  duties  of  a  lessee,  and  among  others,  to 
keep  the  buildings  and  fences  on  the  premises  in  repair. 
A  question  arose  between  the  remainderman  and  the  re- 
presentatives of  the  tenant  for  life,  after  his  death,  as  to 
the  liability  for  the  repairs  which  had  been  neglected  to 
be  done  during  the  tenancy  for  life.    And  the  Court  said, 
in  effect,  that  the  tenant  for  life  had  allowed  the  remain- 
derman to  enter  into  this  covenant,  and  he  was  the  trus- 
tee for  that  purpose  of  the  tenant  for  life;  and,  therefore, 
the  tenant  for  life  must  indemnify  him,  and  he  must  re- 
cover against  the  estate  of  the  tenant  for  life  the  loss  which 
had  been  occasioned  by  his  n^lect  to  keep  the  premises  in 
repair. 


1854. 


Judgment, 


Those  cases,  therefore,  do  not  support  the  proposition 
here  contended  for,  there  being  an  express  duty  imposed 
upon  the  tenant  for  life  with  r^^d  to  permissive  waste. 

There  are  two  other  cases  before  Lord  Langdaie,  which 
put  the  doctrine  in  a  different  point  of  view:  Denton  y. 
Denton  (b)  and  Pugh  v.  Vaughan{c).  The  latter  was  a 
case  in  which  a  trustee  was  proceeding  in  ejectment 
against  the  cestui  que  trust,  and  the  cestui  que  trust  filed 
his  bill  for  an  injunction,  to  which  the  trustee  an- 
swered, "  True  it  is,  I  am  your  trustee,  and  am  ejecting 
70U,  but  then  you  have  cut  down  tiqiber,''  which  was  ac- 
tive waste;  ''and  further,  you  are  letting  the  premises 
fall  into  disrepair,  and  otherwise  mismanaging  the  pro- 
petty*/'  and,  upon  that  statement,  Lord  LangdcUe  dis- 


(a)  2  8.  &  S.  87.         (b)  7  Beav.  388.         (c)  12  Bear.  617. 
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1864.        solved  the  injunction,  and  allowed  the  trustee  to  proceed 
with  the  action,  putting  his  decision  upon  this  grotmd: 
"I  strongly  incline/'  he  said,  "to  think  that  the  testator 
must,  from  the  directions  contained  in  his  will,  be  con- 
Judgmemt..     gj^ered  to  have  intended  that  the  trustees  of  his  wiU 
should  hare  the  management  of  the  devised  property  and 
the  receipt  of  the  rents/'     When  his  Lordship  came  to 
that  conclusion,  that  the  trustees  were  intended  to  be  in 
possession  and  have  the  management  of  the  property,  it 
was  a  matter  of  course  to  refuse  the  motion,  independent- 
ly of  the  acts  of  the  tenant  for  life.    The  trustee  had  the 
right  to  say  —  "I  have  allowed  the  tenant  for  life  to 
manage  the  property  as  long  as  I  thought  fit,  bat  I  am 
the  person  intended  to  have  the  management,   not  the 
tenant  for  life,  and  I  now  claim  to  have  such  management" 
His  Lordship  continued:    The  trustee  "has  some  reason 
to  complain  that  the''  tenant  for  life  and  his  lessee  for 
years,  "  as  he  says,  acting  with  him,  have  endeavoured  to 
manage  the  property  independently  of  him.     But  there 
can  be  no  doubt  that  it  is  the  duty  of  the  trustee  to  pro- 
tect the  property,  against  the  improper  acts  of  the  tenant 
for  life,  and  in  this  answer  it  is  distinctly  sworn,  that,  he* 
fore  the  life  interest  of"  the  tenant  for  life  "  vested  in 
possession,  he,  with  his  mother,  entered  into  possession, 
and  while  in  possession  cut  down  and  sold  large  portions 
of  the  timber  growing  on  the  lands,  and  committed  other 
Acts  of  waste."    All  that  is  active  not  permissive  waste; 
and  when  a  tenant  for  life  commits  such  waste  the  tros- 
tees,  who  have  the  legal  estate,  have  a  right  to  interfere,  and 
it  is  their  duty  to  do  so  if  parties  unborli  are  interested. 
Lord  Langdale  continued:  "But  it  is  further  swotn  that 
the  lessee  of  the  tenant  for  life  has  felled  timber  groW' 
ing  on  the  land,  and  converted  the  same  to  his  own  use, 
and  has  refused  to  permit  the  trustee  to  go  on  the  land 
to  ascertain  the  actual  state  and  condition  thereof     Upon 
this  statement,  I  think   that   the  trustee  is  entitled  to 
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hare  the  injuncikm  dissolved,  and  that,  under  the  circum- 
stances, I  should  not  be  justified  in  doing  what  I  should 
haye  been  glad  to  do  if  the  parties  would  consent — con^ 
tinae  the  injunction,  on  the  lessee  undertaking  to  cut 
DO  more  timber,  and  to  permit  the  trustee  to  enter  on  the 
land  at  all  conyenient  times  to  ascertain  the  state  and 
condition  thereof/' 


1854. 


JwigmenL 


Unless  it  be  referred  to  his  Lordship's  opinion  that  there 
was  a  trust  to  manage  the  property,  that  part  of  the  judg- 
ment would  seem  to  intimate  that  it  was  the  duty  of  the 
trustee  to  prevent  permissive  waste.  The  trust  waa  ''  to 
pay  to  John  Vdnghan  the  rents  and  profits  thereof  during 
his  lifa"  That  is  the  short  statement  in  the  report 
Probably,  there  was  something  more  from  which  the 
trust  was  inferred,  but  the  Court  has  always  held  upon 
those  words  alone  that  the  trustee  has  an  active  duty  to 
perform. 


In  Denton  v.  Denton  (a),  a  testator  had  devised  his  real 
estates  unto  and  to  the  use  of  trustees,  and  their  heirs 
and  assigns,  *'  upon  trust  to  pay  the  rents,  issues,  and  pro- 
fits of  the  same  unto,  or  permit  the  same  to  be  enjoyed 
by,"  the  tenant  for  life.  K  those  latter  words  had  been 
lAsed  without  the  limitation  '^  unto  and  to  the  use  "  of  the 
trnstees,  the  use  would  have  been  executed  in  the  tenant 
for  life,  and  that  makes  the  case  certainly  rather  stronger 
than  Pugh  v.  Vaughan  (6).  In  Denton  v.  Denton  (a),  the 
trustees  were  proceeding  to  eject  the  cestui  que  trust.  Dis- 
putes had  taken  place  as  to  the  right  to  the  possession  of  the 
estates  and  of  the  title  deeds.  The  trustees  had  brotight  an 
action  of  detinue  against  the  tenant  for  life  to  recover  the 
title  deeds,  and  gave  notice  to  the  tenants  to  pay  the  rents 

to  them.  It  was  aigued,  that,  as  the  trustees  had  no  active 


(a)  7  Beav.  388. 


(ft)  12  Beav.  517. 


606 


CASES  IN  CHANCERY. 


1864. 


JudgvMini^ 


duties  to  perform,  the  tenant  for  life  was  entitled  to  the 
possession  of  the  estate.  It  appeared  that  timber  had  been 
cut ;  but  it  was  said,  only  in  the  proper  and  provident  man- 
agement of  the  estate,  and  that  the  produce  had  been  prin- 
cipally employed  in  repairing  upon  the  estate.  There  was 
no  question  there  of  permissive  waste ;  it  was  a  simple  case 
of  active  waste,  and  the  Master  of  the  Rolls  objecting  to 
what  the  trustees  were  doing;  thinking  that  it  was  a  con- 
test between  them  and  the  tenant  for  life  which  should 
have  the  possession,  said  ''The  trustees,  therefore,  now 
desire  that  the  system  which  has  gone  on  from  the  testa- 
tor's death  to  the  present  time  may  be  discontinued,  not 
because  the  tenant  for  life  has  done  anything  wrong,  for 
nothing  had  before  been  said  about  the  timber,  but  be- 
cause something  wrong  may  be  done.  That,  I  think,  is  a 
subject  which  may  hereafter  be  properly  examined  into;** 
and  his  Lordship  ended  by  allowing  the  tenant  for  life  \f^ 
remain  in  possession,  upon  his  undertaking,  among  other 
things,  not  to  cut  any  timber  without  the  consent  of  the 
trusteea 


I  think  that  it  is  not  possible  to  obtain  a  remedy  against 
permissive  waste  indirectly,  through  the  medium  of  a  trust 
created  in  the  property.  If  I  were  to  hoH  that,  it  would 
be  most  inconvenient  If  every  trustee  is  to  be  considered 
liable,  though  merely  a  trustee  under  a  will  which  devises 
the  property  to  and  to  his  use,  as  in  Denton  v.  Denton  (a), 
in  cases  of  permissive  waste  for  want  of  repairs,  the  diffi- 
culty which  is  now  felt  of  getting  respectable  persons  to 
act  as  trustees  would  be  increased.  I  can  foresee  no  end 
to  the  demands  which  would  be  made  upon  trustees  by  re- 
maindermen coming  into  possession  of  the  trust  propertji 
who  might  think  it  not  sufficiently  repaired,  if  they  might 
say  to  the  trustees,  "  it  was  your  duty  to  look  after  the 


(a)  7  Beav.  38S. 
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tenant  for  life,  you  had  the  legal  estate,  and  it  was  your        1864 

bufliness  to  see  that  he  was  performing  all  these  trusts ;  and 

as  you  have  not  done  so  we  shall  fix  you  with  the  liability/* 

I  think  that  such  a  doctrine  cannot  possibly  be  established. 

There  is,  therefore,  no  authority  for  my  interfering  with      ''"*4~«"'- 

the  possession  of  this  property. 


WAINMAN  v.  FIELD.  March  2m; 

pp  April  2]  si. 

1  HE  will  of   WiUiam   Wainman,    dated  the   24th   of  /?e«A«i-& 
March,   1814,    commenced  as  follows:— "First,   I   give  ^^1^^^ 
and  bequeath  unto  Joshua  Fidd,  of  Anstharpe  Lodge,  o/LeatMU. 
Esq.,  Walker  Sldrrofv,  of  Lincoln's  Inn,  Esq.,  and  Chartea  A  teitator  be- 
HorsfaU  Bill,  of  Easthorpe,  in  the  countjr  of  York,  Esq.,  ex^tonand* 
my  executors  and  trustees  hereinafter  named,  their  ex-  J^J^^J^ 
ecutors,  administrators,  and  assigns,  all  my  ready  mo-  («oept«ich 
neys,  securities  for  money,  goods,  chattels,  and  personal  Ivy  his  wiu 
estate  whatsoever  (except  such  goods,  chattels,  and  effects  ^'^e/,  and 
as  are  hereinafter  particularly  or  especially  given,  be-  J^^^JS^^ 
queathed,  or  disposed  of:  anc{  oiso  esocepi  such  leasehold  tatet,  which  he 

^  ^  declared  it  to  be 

estates  as  I  shall  he  possessed  of  or  entiUed  to  at  my  his  intention  to 
decease;  which  leasehold  estates  I  h^eby  dedare  it  to  be  Se  w™«n*<rf 

his  debu  and 
legacies),  upon 
^V»  in  the  first  place,  to  pay  his  debts,  funeral  and  testamentary  expenses,  and  legacies;  and 
in  case  there  should  be  any  residue  of  his  personal  estate  (except  as  aforesaid)  he  gave  the  same 
to  bis  son  R,  And,  after  giving  certain  specific  legacies,  the  testator  doTised  all  his  ficeehold  heredi- 
tamenu  to  the  same  trustees,  upon  trust  for  his  laid  son  IL^  for  life,  with  remainder  to  his  grandson 
f^f  for  life,  with  divers  remainders  over  in  tail.  And  the  testator  gave  all  his  leasehold  estates  to 
the  nme  trustees^  in  trust,  to  permit  the  clear  rents  thereof  to  be  receired,  taken,  and  enjoyed  by  the 
pcnou  for  the  time  being  entitled  to  the  freeholds,  until  such  person  should  by  good  assurance  be- 
cone  seised  of  the  freeholds  in  fee  simple  in  possession;  and  then  in  trust  to  convey  and  assign  the 
leaseholds  to  him: — Held,  that  the  limitations  of  the  leaseholds  beyond  the  life  estates  of /7.  and  FT. 
were  ^oid  for  remoteness;  and  that  the  interest  thus  improperly  attempted  to  be  given  did  not  be- 
long absolutely  to  VF.  as  the  last  tenant  for  life,  nor  did  it  pass  by  the  residuary  bequest  to  /7.,  be- 
^anse  the  exception  of  the  leaseholds  out  of  the  residuary  gift  was  not  simply  for  the  purpose  of  mak- 
ing a  separate  bequest  of  them,  but  also  to  exonerate  them  frtnn  payment  of  the  debto  and  legacies, 
and  therefore  Ae/rf,  that,  beyond  Ifl's  life  estate,  the  leaseholds  were  undisposed  of  by  the  will,  and 
Wonged  to  the  next  of  kin  of  the  testator. 

VOL.  I.  N  N  E.  K,  W. 
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my  intention  to  exonerate  from  the  payment  of  my  debie 
and  legacies)^  upon  trust,  in  the  first  place  to  pay  the  ssme 
for  and  towards  the  payment  of  all  the  jost  dehts  which 
I  shall  owe  at  the  time  of  my  death,  my  funeral  expenses, 
and  the  expenses  of  proving  and  registering  this  my  will, 
and  the  several  legacies  hereby  given  and  bequeathed,  and 
such  other  legacies  as  I  shall  by  any  codicil  or  writing  under 
my  hand  hereafter  give,  bequeath,  and  dispose  of;  and  in 
case  there  shall  be  any  residue  of  my  said  personal  estate 
(except  as  aforesaid)  beyond  what  shall  be  sufficient  for 
the  payment  of  my  said  debts  and  legacies,  I  give  and  be- 
quecUh  the  same  to  my  son  Ridiard  Bradley  WainmaUj  his 
executors,  administrators  and  assigns."    And  aft^r  ^ving 
certain  hereditaments  and  personal  effects  specifically,  the 
testator  devised  all  his  real  estates,  except  his  leaseholds 
for  years,  to  the  said  trustees  and  their  heirs,  in  trust  for 
the  testator's  son  Richard  Bradley  Wainman  and  his  as- 
signs, during  his  life,  without  impeachment  of  waste,  ex- 
cepting voluntary  waste  in  pulling  down  houses  or  build- 
ings, or  cutting  down  or  destroying  ornamental  trees ;  and 
from  and  immediately  after  the  determination  of  that  es- 
tate, to  the  use  of  the  testator's  grandson  WiUiam  Bradley 
Wainman  and  his  assigns,  during  his  life,  without  impeach- 
ment of  waste,  except  as  aforesaid;  with  remainder  to 
trustees  to  preserve  contingent  remainders,  with  remainder 
to  the  use  of  his  first  and  other  sons  successively  in  tail 
male,  with  remainder  to  the  use  of  the  second  and  other 
sons  of  the  body  of  the  said  Richard  Bradley  Wainman, 
successively  in  tail  male,  with  divers  remainders  over  in 
tail,  with  an  ultimate  limitation  to  the  testator's  right 
heirs.     ''  And  I  give,  devise,  and  bequeath  all  and  every 
my  leasehold  messuages,  lands,  and  tenements,  together 
with  my  third  part  or  share  of  the  rectory  and  tithes  of 
KUdwicki^mAi  aforesaid,  held  under  the  Dean  and  Chap- 
ter of  the  cathedral  church  of  Christ  in  Oxford,  unto  the 
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said  Joshua  F\M^  Walker  Skirrow^  and  Charles  HorsfaU 
Bitty  their  executors,  administrators,  and  assigns,  in  trust 
to  permit  the  dear  rentSy  issues,  and  profits  of  the  said 
leasehold  premises  atid  tithes  to  be  received,  taken,  and  en- 
joyed by  and  for  the  use  and  benefit  of  such  person  or  per- 
sons as  shall /or  the  time  being  be  entitled  to  my  said  free- 
hold  manors,  messuages,  lands,  and  tenements,  until  the  per- 
8on  so  entitled  for  the  time  being  shall,  by  good  assurance, 
become  seised  of  the  said  freehold  premises  in  fee  simple  in 
possession;  and  immediately  ajler  that  shaU  happen,  then  in 
trust  to  convey,  assign,  transfer,  and  assure  the  said  lease- 
hold messuages,  lands,  tenements,  and  tithes,  with  their  ap- 
purtenancesy  unto  such  person  who  stiall  become  so  seised  as 
aforesaid,  his,  her,  or  their  executors,  administrators,  and 
assigns,  by  such  deeds,  writings,  instruments,  and  assur- 
ances) as  by  such  person  shall  be  reasonably  required,  and 
at  his  or  her  costs  and  charges/'   And  the  testator  directed 
that  his  trustees  should  in  the  first  place,  and  in  prefer- 
ence to  all  payments  thereinbefore  directed  to  be  made 
by  them  out  of  the  rents  and  profits   of  his  real  es- 
tates, apply  a  sufficient  part  of  the  rents  and  profits  of  his 
real  estates  in  paying  all  the  annual  rents,  taxes,  fines  of 
renewal,  and  other  necessary  outgoings,  as  the  same  should 
from  time  to  time  become  due,  to  the  Dean  and  Chapter  of 
the  cathedral  church  of  Cfhrist  in  Oxford,  on  account  of 
his  third  part  of  the  lease  of  the  rectory  and  tithes  of  the 
parish  of  KUdwick;  and  he  thereby  appointed  the  said 
Joshua  Fidd,  fValker  ,8kirrow,  and  Charles  HorsfaU  Bitt 
his  executors. 


1854 


The  testator  died  on  the  5th  of  April,  1818;  Richard 
Brodlej^  Wainman  then  entered  into  possession  of  the  said 
estates,  and  died  in  September,  1842,  leaving  the  Plaintifi^ 
yfHUam  Bradley  Wainman,  who  was  his  only  child,  and 
general  legatee  and  devisee  and  sole  executor,  surviving 
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him;  and  the  said  Plaintiff  thereupon  entered  into  ] 
sion  of  the  freehold  and  leasehold  estates  of  the  testator, 
as  the  second  tenant  for  life  under  the  wiU;  and  he  now 
filed  the  bill  in  this  suit  against  the  trustees  and  other 
parties  interested,  praying,  that  it  might  be  declared  that 
he  was  absolutely  entitled  to  the  leasehold  estates  for  years 
of  the  testator;  and  that  the  same  might  be  assigned  to 
him,  and  that  the  executors  might  also  be  ordered  to  assign 
to  him  the  testator's  residuary  personal  estate. 


Argument  Mr.  RoU,  Q.C.,and  Mr.  J.  T.Humphry,  for  the  Plaintiff— 
The  Plaintiff  is  entitled  to  the  leaseholds  absolutely,  for  the 
testator  intended  to  give  them  away  from  his  executors; 
and  if  the  bequest  subsequent  to  the  Plaintiff's  life  in- 
terest be  void,  it  fails  for  his  benefit  In  Feame's  Con- 
tingent  Remainders,  488,  it  is  said:  "Wherever  a  term  is 
devised  to  one  for  a  day  or  an  hour,  it  is  held  to  be  a  devise 
of  the  whole  term,  if  the  devise  over  be  void,  and  it  appears 
to  be  the  intention  of  the  testator  to  dispose  of  the  whole 
from  his  executors ;  yet  if  such  intention  does  not  9iipfe$x, 
then  it  has  been  held  that  a  limitation  of  a  term  to  one 
for  life  does  not  vest  the  whole  so  absolutely  in  him  as  to 
be  at  his  disposal,  but  leaves  a  possibility  (viz.  upon  the 
death  of  the  devisee  within  the  term)  of  reverter  in  the 
executors  of  the  testator:'"  Forth  v.  Chapman  (a).  So,  in 
another  case,  it  was  said  by  Lord  EUenboroughy  "  Though 
the  disposition  of  a  term  to  one  for  life,  with  a  remainder 
over,  will  in  general  entitle  the  first  devisee  to  no  greater 
interest  than  an  estate  for  his  life,  if  the  remainder  should 
not  take  effect,  and  the  residue  of  the  term  will  go  to  the 
personal  representatives  of  the  testator:  yet  this  rule  will 
not  hold,  if  it  appear  that  the  testator's  intention  was  to 


(a)  1  P.  Wnw,  see. 
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dispose  of  the  whole  from  his  executors :"'  Doe  d.  SvereU  v 
Caok(a).  In  Maekmrth  v.  HinwmanQ)),  Sir  QHbert  Afflsck 
bequeathed  certain  personalty,  in  trust  to  pay  the  interest 
to  the  person  on  whom  the  baronetcy  should  deToWe  for 
life,  so  that  the  same  should  neyer  be  alienated  from  the 
title;  and  it  was  held  that  his  successor  in  the  title  took 
the  personalty  absolutely.  In  Ilbetsan  v.  Ibbeta(m{c)  a 
limitation  of  personalty,  very  similar  to  the  present,  being 
conridered  void,  it  was  held  to  belong  to  the  first  taker,  who 
was  also  the  residuary  legatee:  ToUetnache  v.  Coventry  (cQ, 
Lord  Dungcumon  v.  Smith  (e). 


1864. 


ArifumenL 


The  plaintiff  is  also  tenant  in  tail  of  the  freeholds,  and 
the  direction  to  pay  to  him  the  rents  of  the  leaseholds 
would  ^Te  him  a  quasi  entail  in  them,  and  thus  he  in  ab- 
solutely entitled. 

But  if  not,  then  he  takes  them  as  representing  the 
residuary  l^atee;  for  the  exception  of  these  leaseholds 
out  of  the  residue  means  nothing  more  than  that  they 
are  intended  to  be  specifically  bequeathed;  and  if  that 
specific  bequest  fails,  it  falls  like  any  other  into  the  re- 
sidue.    The  next  of  kin  can  only  claim  on  failure  of 
part  of  the  residuary  gift.    In  LeaJoe  v.  Robineon  (/),  Sir 
W.  OroHt^  M.R,  says,  that  *' Every  thing  which  is  ill 
gireu  by  the  will  does  fall  into  the  residue;  and  it  must 
be  a  very  peculiar  case  indeed  in  which  there  can  be 
at  once  a  residuary  clause  and  a  partial  intestacy,  un- 
less some  part  of  the  residue  itself  be  ill  given.  ...    A 
testator  supposes  that  each  part  of  his  will  is  to  take  effect, 
and  consequently  cannot  be  aaid  to  ham  any  intention  to 


(a)  7  East,  269. 
(6)  2  Keen,  658. 
(c)  10  Sim.  495. 


(d)  8  BIL  N.  S.  647j  2  CL  &  F.  611. 

(e)  12  CL  &  F.  546, 
(/)  2  Mer.  392,  39a 
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include  in  his  residue  any  thing  that  he  has  before  giyeo. . . 
The  limitations  of  a  particular  bequest  and  those  of  the 
residue  may  be  quite  incongruous,  for  the  testator  sap- 
poses  that  each  is  to  have  its  separate  effect  But  irhat 
eventually  turns  out  to  be  undisposed  of  will  not  the  less 
constitute  residue :"  Cambridge  y.  Rous  (a).  But  the  lerj 
case  has  occurred  in  Evans  v.  Jones  (&),  where  a  testator 
gave  all  his  personal  estate  except  certain  stock  &c.  to  A., 
and  the  stock  &c.  he  gave  to  B.;  and  the  latter  beqaest 
partly  failing,  it  was  held  that  it  passed  by  the  general 
gift  to  A.,  notwithstanding  the  exception ;  Vice-Chancellor 
Knight  Bruce  observing,  ''  The  case  seems  to  me  to  M 
within  the  rule,  most  correctly,  I  believe,  stated  by  Sir  F. 
Grant  in  Cambridge  v.  Rous  (c)  And  Leake  v.  Robinson  ((Q, 
notwithstanding  the  expression  of  exception,  which  ap- 
pears to  me  to  mean  no  more  than  saying  that  the  testator 
intends  to  make  certain  bequests,  afterwards  made  by  him." 


But  if  the  leaseholds  did  not  pass  by  the  residuary  gift^ 
then  the  Plaintiff  and  his  father,  having  been  in  posses- 
sion of  them  since  the  testator's  death,  have  gained  a  title 
by  the  Statute  of  Limitationa 

The  Solicitor-Oeneral  (Sir  R  BetheO)  and  Mr.  Kinglake 
for  the  next  of  kin. — The  bequest  of  the  leaseholds  is  void 
for  remoteness;  and  as  they  are  excepted  out  of  the  resi- 
due, they  belong  so  far  as  not  bequeathed  to  the  next  of 
kin.  Then,  these  leaseholds  being  given  in  trust,  tbe 
point  for  which  Doe  d.  Everett  v.  Cook  (e)  was  cited,  docs 
not  arise;  and  the  dictum  in  Forth  v.  Chapman  (/)  is  ex- 
plained in  the  case  of  Ker  v.  Lord  Dwigannan  (g).    This 


(a)  8  Ves.  12. 
(6)  2  CoU.  C.  C.  616. 
(c)8  Ves.  12,25. 
(d)  2  Mer.  302. 


(e)  7  East^  269. 
(/)  1  P.  Wma.  666. 
(gr)  1  D.  &  W.  528, 
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being  a  trusty  no  question  of  the  Statute  of  limitations  isM. 

can  arise.  Waikmak 

V. 

Mr.  W.  M.  James,  a  C,  Mr.  Cairns,  Mr.  Danid,  Q.  C,  ^j^ 

Mr.  Birdy  and  Mr.  Hardy,  for  other  parties.  Argwrne^L 

Mr.  Humphry  in  reply. 


Vicb-Chahcbllob  Sib  W.  Paob  Wood: — 

The  only  point  in  this  case  which,  from  the  first,  appear- 
ed to  me  to  raise  any  question,  was  that  which  was  in- 
volved in  the  decision  in  Evans  v.  Jones(a).   But  I  do  not 
think  that  case  can  have  any  application  to  the  present 
The  Lord  Justice  Knight  Bruce  (then  Vice-Chancellor) 
there  held,  that  there  being  a  gift  of  the  whole  of  a  testa- 
tor's personal  estate  except  certain  stock,  and  a  subsequent 
gift  of  that  stock,  which  did  not  exhaust  all  the  interest 
therein,  to  other  parties,  the  intention  of  the  exception  was 
clearly  upon  the  whole  instrument  not  to  diminish  the  gene- 
ral gift  of  the  personal  estate,  but  to  give  the  stock  to  those 
particular  legatees;  and  that  there  was  no  difference  be- 
tween saying,  **  I  give  the  stock  to  A.  B.  and  the  residue 
to  C.  D. ;"  and  "  I  give  all  my  personal  estate  to  G.  D,  ex- 
cept the  stock,  which  I  give  to  A.  B"   I  do  not  know  any 
other  case  in  which  such  a  gift  has  been  so  construed;  but 
the  ground  of  this  particular  decision  is  clear.    The  gift, 
being  by  way  of  exception,  the  testator  first  dealing  with 
the  whole  personal  estate  with  this  exception,  implied  no 
more  than  a  gift  of  the  whole  residue  except  what  was 
otherwise  bequeathed.     The  rule  must  therefore  be  to  as- 
certain in  such  cases  whether  or  not  the  exception  is 
merely  for  the  purpose  of  making  the  particular  bequest 


Judffmenl, 


(a)  2  ColL  C.  C.  616. 
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In  this  case  it  cannot  be  for  the  sole  purpose  of  deTising 
the  leaseholds  to  other  persons:  it  is  also  expressly  to  pre- 
vent the  trustees  taking  them  upon  the  trusts  of  the  will; 
and  it  is  analogous  to  the  case  of  AUomey^eneral  v.  John- 
stone (a)y  where  it  was  held,  that  the  testator  had  clearlj 
expressed  an  intention  that  the  residue  was  not  to  include 
lapsed  legacies.     Here  the  intention  is  also  clearly  ex- 
pressed.   The  trustees  are  to  t&ke  the  residue  for  the  pur- 
pose of  paying  the  testator's  debts  out  of  it,  and  to  hand 
over  any  balance  after  payment  of  those  debts  to  Richard 
Bradley  Watnnuin.    The  testator  excepts  the  leaseholds, 
for  the  reason,  that  he  wishes  to  exonerate  them  from  the 
payment  of  his  debts  and  legacies,  and  not  for  the  purpose 
of  making  the  particular  bequest  of  them;  and  if  I  were 
to  hold  the  contrary,  I  must  decide  that  the  bequest^  hay- 
ing failed  by  reason  of  remoteness,  the  leasehold  estate 
must  be  brought  back  into  the  trusts  of  the  residue,  of 
which  the  first  is  to  pay  the  debts  and  legacies, — whereas, 
the  testator  has  said  in  the  preceding  clause,  that  it  is  to 
be  exonerated  from  the  payment  of  those  debts  and  1^- 
cies.     He  could  not  by  law  absolutely  exonerate  them; 
but  he  meant  that  what  was  put  into  the  hands  of  the  ex- 
ecutors was  to  be  a  fund  for  payment  of  debts  and  lega- 
cies in  preference  to  any  other.    The  only  interest  which 
Richard  Bradley  Wainman  takes  is  through  the  medium  of 
the  trustees,  after  satisfaction  of  that  trust     The  gift  is 
to  trustees  of  all  the  residue,  except  the  leaseholds,  for 
payment  of  debts  and  legacies;  and  if  there  be  any  thing 
remaining,  the  testator  gives  it  to  Richard  Bradley  Wain- 
man;  and  therefore  he  can  only  take  through  the  medium 
of  the  execution  of  a  trust,  from  which  this  property  was 
excepted.    I  think,  therefore,  that  the  learned  Judge  who 
decided  Evans  v.  Jones(b),  looking  through  the  whole  will 


(a)  Amb.  677. 


(6)  2  CoU.  0.  C.  6ia 
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for  the  intention,  would  have  held  that  the  intention  of 
this  will  was  to  except  this  particular  property  out  of  the 
gifl^  and  ziot  to  give  it  to  the  trustees  for  those  purposes 
for  which  the  residue  was  given  to  thent  The  testator 
had  both  an  intention  to  bequeath  these  leaseholds  for 
other  purpoees,  and  a  negative  intention  not  to  give  them 
for  those  particular  purposes. 

The  other  points  in  the  case  seem  to  be  clearly  settled  by 
decision.  One  of  these  rests  upon  the  case  of  Doe  d.  EverM 
V.  Oook{a)y  the  question  being  whether,  where  there  is  a  gift 
of  leasehold  property  to  one  expressly  for  life,  supposing  the 
executors  to  have  assented,  and  the  legal  estate  to  have  been 
thus  taken  oat  of  them,  if  there  be  other  subsequent  trusts 
which  cannot  take  effect,  there  is  any  equity  by  which  the 
estate  can  be  revested  in  the  executors,  though  the  valid 
bequest  of  it  Was  only  for  life.    Forth  v.  Chapman  (6)  de- 
cided, that,  when  a  person  was  in  this  position,  and  the 
leaseholds  had  passed  from  the  executors  by  way  of  assent, 
they  having  assented,  the  whole  term  was  out  of  them, 
and  there  was  no  way  of  bringing  it  back.     If  that  case 
went  farther,  which  I  do  not  think  it  did,  I  should  entire- 
ly concur  in  the  observations  made  by  Lord  8t.  Leonards^ 
then  Lord  Chancellor  of  Irelafid,  in  Ker  v.  Lord  Dungan- 
non  (c).    It  would  be  difficult  then  to  sustain  it,  and  that 
learned  Judge  refused  to  follow  the  case  further.    The 
aigument  cannot  arise  where  the  legal  estate  is  in  the 
possession  of  the  trustees  of  the  will;  and  that  particular 
class  of  cases  cannot  therefore  sustain  the  view  of  the 
Plamtiff. 


1864. 


Judgment, 


The  next  question  is,  whether  or  not  the  limitations  oi 
the  leaseholds  after  the  life  estates  are  in  fact  void.  Upon 
this  point  it  is  impossible  to  see  a  reasonable  distinction  be- 


(a)  7  East,  269.  (b)  1  P.  Witi0.666.  (c)  1  D.  &  W.  628. 
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tween  this  case  and  Lard  Dungannon  v.  Smiik  (a).     Hie 
limitations  of  the  fireehold  estates  here  are  in  effect  to  A 
for  life,  remainder  to  B,  for  life,  remainder  to  unbom  per- 
sons  in  tail,  and  then  the  trust  of  the  leaseholds  is  to  per- 
mit the  clear  yearly  rents  to  be  received,  taken,  and  en- 
joyed  by  such  person  as  shall,  for  the  time  being,  be  entitled 
to  the  freeholds,  until  such  person  shall,  by  good  assurance, 
become  seised  of  the  freeholds  in  fee  simple  in  possesaon, 
and  then  to  convey  the  leasehold  estates  to  him,  and  not 
till  then.   Clearly,  there  can  be  no  acquisition  of  property 
under  such  a  series  of  limitations  until  some  tenant  in 
tail  of  the  freehold  estates  shall  have  attained  an  age  at 
which  it  will  be  competent  to  him  to  execute  a  disen- 
tailing deed,  by  which  he  may  acquire  an  absolute  inter- 
est in  them.   That  could  not  be  done  until  such  tenant  in 
tail  attained  twenty-one ;  and  therefore  the  freehold  estates 
might  travel  through  a  long  series  of  successive  minorities 
for  centuries;  and  the  case  is  therefore  precisely  similar 
in  this  respect  to  Lw^  Dungannon  v.  8miih(a). 


There  remains  the  question,  whether  the  direction  to 
pay  the  rents  of  the  leaseholds  to  the  person  entitled  for 
the  time  being  to  the  freehold  estates,  can  be  construed  to 
mean  a  payment  according  to  their  respective  interests  in 
the  freeholds,  namely,  to  a  tenant  for  life  for  his  life,  and 
to  a  tenant  in  tail,  so  as  to  give  him  an  absolute  interest; 
but  I  think  that  view  is  fallacious.  The  trust  is,  to  pay 
over  the  rents  until  an  actual  conveyance  is  made  of  the 
leasehold  property;  and  though  it  is  true  that  the  word 
"  rents''  will  carry  the  whole  interest  in  some  cases,  in 
others  it  will  not  The  trust  is  to  pay  over  the  rents  of 
the  leaseholds,  and  not  to  assign  them  to  the  person  for 
the  time  being  entitled  to  the  freeholds;  and  the  effect  of 


(a)  12  CL  &  F.  Ma 
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such  person  being  a  tenant  in  tail  would  be,  if  the  limita- 
tion were  permitted  by  law,  that  the  rents  must  be  piud  to 
him  until  some  person  was  entitled  to  the  fireeholds  abso- 
lutely. 

The  inToking  of  the  Statute  of  Limitations  for  the  acqui- 
sition and  not  for  the  defence  of  a  title  in  such  a  case  is 
entirely  novel;  and,  if  it  could  have  been  considered,  the 
ailment  is  disposed  of  by  the  circumstance  that  here  are 
\egial  limits,  within  which  the  trust  of  the  leaseholds  is 
good,  and  still  subsisting,  namely,  during  the  two  life  es- 
tates which  were  here  limited  for  lives  in  being;  but  the 
limitations  beyond  that  being  to  a  series  of  parties  not 
ascertained  or  capable  of  being  ascertained,  the  case  is  so 
far  analogous  to  Lord  Dungannon  v.  Smith  (a)  and  Ibbet- 
«m  V.  IhbeUon  (6).    The  true  construction  of  this  will  is, 
that  the  gift  of  the  leaseholds  to  the  two  tenants  for  life 
is  good,  but  beyond  that  it  is  void,  and  the  next  of  kin  are 
entitled. 


1864. 


(a)  12  C.  &  F.  546. 


00  lOSim.495;  5  My.  &  Cr.  96. 
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March  M. 

BemeJUBmOd- 
mg  Society — 
ArbUnUum — 
Biatoredeem 
^ProfiU, 


^  ^        FLEMING  V,  SELF. 

A  ^^.  ^  ^^^L^f^s^    o  ^.^.ml.  -^^.  ff/. 

X.  HIS  was  a  suit  by  Thomas  Brandon  Fleming^  a  share- 
holder in  a  benefit  building  society  called  the  Cam- 
berweU  Building  and  Investment  Society,  who  had  ob- 
tained advances  upon  his  shares,  and  had  executed  mort- 
gages to  the  trustees  of  the  society,  of  certain  leasehold 
property,  to  secure  the  payment  of  his  future  contribu- 
tions to  the  society  in  respect  of  such  advanced  shares. 
These  mortgages  were  by  deeds  in  a  lithographed  form; 

28fwSih  I^*^  and  by  one  of  them  it  was  recited,  that  the  sums  of 
money  to  be  contributed  by  subscription  in  respect  of 
each  share  in  the  funds  of  the  said  society  amounted  to 
the  sum  of  1002.,  and  the  said  T.  B.  Fleming  was  entitled 
to  receive  out  of  the  funds  thereof  the  sum  of  lOOOL  inre-^ 
spect  of  ten  shares ;  and  that  for  the  security  of  all  the  pay- 
ments to  become  due  in  respect  of  the  said  shares,  he  had 
agreed  to  execute  the  assurance  thereby  made;  and  this 
deed  then  contained  an  assignment  by  the  plaintiff  jPfent- 

curity  which  he  %ng  to  the  trustees  of  certain  leasehold  property  therein 

has  ffiven  for 
hii  ratore  con- 

tributioDS  on  recehring  his  thare  in  advance,  becanse  no  means  are  proTided  for  working  oat  a  de- 
cree for  redemption,  deliTery  of  deeds,  and  conseqnential  directions;  and  therefiwe  thejoxisdictioiiof 
Courts  of  equity,  in  such  a  case,  is  not  interfered  with. 

The  object  of  the  6  &  7  Will.  4,  c.  32,  was  to  enable  persons  to  associate  to  raise  shares  of  a  value 
not  exceeding  150/.,  and  to  advance  to  any  member  who  sfaonld  desire  it  the  amount  of  his  ihsre, 
less  a  certain  discount,  upon  his  giving  security  for  his  periodical  payments  to  the  society:  and  the 
legislature  contempUted  that  some  members  would  withdrew  firom  the  society,  andthe  rest  wwU 
receive  each  150t  But  the  directors  have  no  power  to  specify  before  hand  a  certain  time  for  the 
duration  of  the  sode^:  and  when  they  have  slfiected  to  do  so,  every  member  must  be  taken  to 
know  that  they  have  acted  ultn  vires;  and  therefore  advanced  members  cannot  ckim  to  have  their 
securities  delivered  up,  upon  payment  of  all  their  monthly  subscriptions  and  redemption  me- 
neys,  whidi  would  be  payable  by  them  during  the  period  so  fixed  by  the  directors;  but  they  sre 
bound  to  continue  contributors  to  the  society  until  every  other  member  is  paid  his  1501.,  or  widh 
dnws. 

One  of  the  rules  of  such  a  society  containhig  an  imperative  provision  that  the  directors  should 
allow  to  an  advanced  member,  redeeming  his  security,  ^  the  same  proportion  of  profits  per  share*"  u 
was  allowed  to  withdrawing  members,  and  the  directors  having  allowed  to  withdrawing  memben  t 
much  larger  sum  than  the  fiinds  of  the  society  would  sufiice  to  pay  to  advanced  members  also:— 
Held,  that  the  directors  had  miscarried,  and  that  the  Court  would  not  make  a  decree  for  redemption 

Xlnst  the  society  at  the  suit  of  an  advanced  member,  upon  the  terms  that  he  should  have  sudi  sn 
wance;  and  that  the  mistake  of  the  directors  could  not  be  rectified  in  that  suit 
What  are  **  Profits**  of  such  a  society. 


The  provisions 
for  arbitration 
of  disputes  be- 
tween a  friend- 
ly society  and 
its  members,  in 
the  10  Geo.  4, 


incorporated 
into  Uie  Build- 
ing Societies 
Acts  by  the 
4th  section  of 
the  6&7  Will. 
4,  c.  82,  do  not 
apply  to  ques- 
tions arising  in 
a  suit  by  a 
member  against 
a  building  soci- 
ety for  redemp- 
tion of  the 
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described,  npon  trust,  from  time  to  time,  as  long  as  the        1S54. 
said  T.  B.  Heming,  his  executors,  administrators,  or  as-      F„i,Ho 
signs,  should  duly  make  the  several  payments,  and  observe  ». 

and  perform  the  regulations  prescribed  in  the  articles  of 
the  said  society  in  respect  of  the  said  shares,  and  also 
perform  all  the  covenants  therein  contained,  to  be  paid, 
observed,  and  performed,  to  permit  him  or  them  to  hold 
the  said  premises  and  receive  the  rents  thereof  for  his  and 
their  benefit;  but  if  he  or  they  should  at  any  time  there- 
after fail  to  perform  and  keep  all  or  any  of  the  said  cove- 
nants, or  should  neglect  or  refuse,  for  the  space  of  six 
calendar  months,  to  pay,  observe,  and  perform  all  or  any 
of  the  subscriptions,  payments,  or  redemption  money,  and 
regulations^  on  his  or  their  parts  to  be  paid,  observed,  and 
performed,  then  upon  trust  to  appoint  a  person  or  persons 
to  collect  the  rents  of  the  said  premises;  but  should  the 
same  rents  be  insufficient  to  satisfy  the  purposes  aforesaid, 
then  upon  trust  to  sell  as  therein  mentioned,  and  out  of 
the  rents  of  the  said  premises,  and  of  the  money  which 
should  arise  firom  such  sale,  first  to  retain  the  costs  there- 
in mentioned,  *'  and  in  the  next  place  to  retain  all  such 
principal  money,  subscriptions,  or  other  payments  as  shall 
have  been  advanced  to,  or  shall  be  due  by  the  said  T.  B, 
Fleming,  hia  executors,  administrators,  and  assigns  in  re- 
8t>ectof  the  said  shares,  it  being  agreed  by  the  parties  here- 
to, that,  in  case  such  sale  shall  take  place,  all  moneys  which 
may  at  any  time  afterwards  become  due  firom  him  or  them, 
according  to  the  rules  of  the  said  society,  shall  be  considered 
as  then  immediately  due,  and  the  same,  or  so  much  thereof 
as  may  be  lawfully  demanded,  shall  be  deducted  out  of 
the  moneys  received  under  the  aforesaid  powers,''  and  to 
pay  the  residue  of  the  said  money  unto  the  said  T.  B. 
Fhmng,  his  executors,  administrators,  or  assigns. 

And  the  said  indenture  contained  covenants  by  the  said 
T,  B,  Fleming  to  build  upon  the  premises.  ''And  that  he  the 
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said  T.  B,  Fleming,  his  heirs,  execators,  admimstraton,  or 
assigns  shall  and  will  pay  the  subscriptions  and  interest 
payable  on  his  said  shares,  according  to  the  roles  of  the 
said  society/'  on  the  days  and  in  manner  therein  mentioned, 
and  abide  by  and  perform  the  rules  thereof  in  respect  of 
the  said  share&  And  a  power  of  entry  was  thereby  giyen 
to  the  trustees  for  the  time  being  of  the  said  society,  or 
either  of  them,  or  to  the  directors  of  the  said  society  io 
the  names  or  on  behalf  of  the  trustees  for  the  time  being, 
after  default  should  be  made  in  the  several  subscriptions, 
interest,  or  other  payments  thereinbefore  made  payable, 
or  in  observing  the  rules  of  the  said  society :  and  the  deed 
contained  covenants  for  further  assurance,  and  for  insur- 
ance ;  and,  lastly,  a  declaration  that  the  deed  should  not  be 
a  security  for  a  greater  sum  than  BOOL 


T,  B.  Fleming  and  his  assign  Seagrave  filed  the  bill  in 
Seagrave  v.  Pope{a),  praying  for  a  redemption  of  this  mort- 
gage security  on  payment  of  the  amount  actually  advanced 
to  him  in  respect  of  the  ten  shares,  less  the  amount  of  sub- 
scriptions which,  up  to  the  time  of  redemption,  became 
payable,  and  had  been  actually  paid  in  respect  of  such 
shares,  and  the  proportion  ofprofits  in  the  society  to  which 
he  was  entitled  on  account  of  such  shares;  but  the  defend- 
ants in  that  suit  contended  that  the  plaintiff  ought  not  to 
be  allowed  to  redeem,  except  upon  the  terms  of  paying  ^ 
subscription  and  redemption  moneys,  and  other  payments 
due  and  to  became  due  during  the  probable  duration  of  the 
society,  to  be  estimated  by  the  Mast-er;  and  Lord  Trwro 
decided  that  the  construction  contended  for  by  the  de- 
fendants was  the  right  one,  and  dismissed  the  bUL 

A  very  full  statement  of  the  facts  and  of  the  material 
rules  of  the  society  will  be  found  in  the  Report  (a). 


(a)  1  De  G.,  Mac^  &  G.  783. 
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The  following  rule,  which  was  referred  to  in  this  case, 
is  not  giren  there: — 

"  30.  Reference  of  Disputes  to  Arbitration. — ^That  the 

directors  for  the  time  being,  or  the  major  part  of  them, 

shall  determine  all  disputes  which  may  arise  respecting  the 

construction  of  these  ruleSy  or  of  any  of  the  clauses^  matters^ 

or  things  herein  contained^  and  also  of  any  additions,  alter* 

ations,  or  amendments,  which  shall  or  may  hereafter  arise 

between  the  trusieeSy  officers,  or  other  members  of  this  society ; 

and  the  decisionofthedirectors,  if  satisfactory,  shall  be  con- 

clasiye;  but  if  not  satisfactory,  reference  shall  be  made  to 

arbitration,  pursuant  to  the  10  Geo  4,  c  56,  s.  27;  and  at 

the  first  meeting  of  this  society  after  the  enrolment  of 

these  rules,  five  arbitrators  shall  be  elected,  none  of  the 

said  arbitrators  being  beneficially  interested,  directly  or 

indirectly,  in  the  funds  of  this  society;  and  in  each  case 

of  tlispute  the  names  of  arbitrators  shall  be  written  on 

pieces  of  paper,  and  placed  in  a  box  or  glass,  and  the  three 

vhose  names  are  first  drawn  by  the  complaining  party,  or 

some  one  appointed  by  him  or  her,  shall  be  the  arbitrators 

to  decide  the  matter  in  dispute,  whose  decision,  or  that  of 

the  major  part  of  them,  shall  be  final." 

Thomas  Brandon  Fleming  now  filed  the  claim  in  this  suit 
against  Oeorge  Self  ajid  others,  stating  his  said  mortgage 
to  the  society's  trustees,  and  also  another  similar  mortgage, 
dated  the  3rd  of  August,  1847,  in  respect  of  five  other 
shares  upon  which  advances  had  been  made  to  him  by  the 
said  society;  and  stating  that  Oeorge  Self  z,nd  the  other 
defendants  had  been  duly  appointed  trustees  of  the  society 
in  the  place  of  the  said  Richard  Pope,  WiUiam  Forbes,  and 
David  Ferguson;  and  that  the  said  mortgaged  premises 
^ere  vested  in  such  new  trustees;  and  stating  that  at  a 
meeting  of  the  directors  of  the  society  on  the  16th  of  No- 
vember, 1848,  it  was  resolved,  "  that,  upon  mature  con- 
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sideratioii,  it  was  the  decided  opinion  of  the  diiecton  that 
the  duration  of  the  CamherweU  Building  and  InTcstmeiit 
Society  could  not  be  expected  to  terminate  at  an  earlier 
period  than  eleven  years  from  its  commencement;  and  that 
the  said  term  of  eleven  years  should  be  adopted  as  the 
basis  upon  which  the  directors  would  make  all  their  fo- 
ture  calculations,  for  the  purpose  of  ascertaining  the  lia- 
bility of  any  of  their  fellow  members  who  might  be  desir- 
ous of  redeeming  their  property,  and  satisfying  the  daims 
of  the  society  as  specified  in  their  mortgage  deed;"  and 
stating  that  the  directors  by  their  annual  report  issued  m 
November,  1S52,  declared  12L  10&  per  share  to  be  th« 
amount  which  they  awarded  to  members  who  might  there- 
after withdraw  from  the  society;  and  that,  by  the  rules 
of  the  society,  if  any  member  should  be  desirous  of  sa- 
tisfying the  securities  which  should  have  been  given  for 
any  shares  which  he  might  have  purchased,  and  should 
give  notice  of  such  desire  to  the  directors,  they  should 
within  one  month  thereafter  award  to  him  ^^  the  same  j/ro' 
portion  of  profits  per  shxire"  as  was  allowed  on  the  with- 
drawal of  unpurchased  8hares(a). 


The  claim  then  stated  that  the  Plaintiflf  gave  such  no- 
tice in  writing  on  the  7th  of  March,  1853,  having  then  paid 
up  all  his  subscriptions  and  other  moneys  due  to  the 
society;  and  that,  computing  the  duration  of  the  society  to 
be  eleven  years,  according  to  the  aforesaid  resolution,  his 
future  subscriptions  and  redemption  moneys  would  amount 
to  180Z.  in  respect  of  his  said  fifteen  shares. 

The  claim  also  stated,  that,  at  a  meeting  of  the  directors 
of  the  said  society,  duly  convened  and  held  in  accordance 
with  the  rules  of  the  said  society,  on  the  2nd  of  Hay,  1853, 
it  was  resolved  that  any  member  who  should  be  desirous 


(a)  1  De  G.,  Mac.  &  G.  788. 
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of  withdra^ng  from  the  said  society  any  share  or  shares 
which  should  not  have  been  purchased  according  to  rule 
9,  should  be  allowed  to  do  so,  on  giving  one  month's 
notice  in  writing  to  the  secretary  of  his  or  her  intention, 
in  order  that  the  same  might  be  laid  before  the  next  direc- 
tors' meeting,  and  the  money  subscribed  in  respect  of  such 
share  or  shares  should  be  repaid  to  such  member;  and 
that  a  bonus  of  252.  per  share  (in  addition  to  the  amount 
so  subscribed,)  should  be  awarded  to  each  member  on  the 
withdrawal  of  their  respective  shares  between  the  date  of 
the  said  resolution  and  the  month  of  October  following;  and 
it  was  resolved,  that  a  copy  of  the  said  resolution  should  be 
forwarded  by  the  secretary  to  each  member  of  the  society. 
At  another  meeting  of  the  said  society,  duly  convened, 
and  held  in  accordance  with  the  rules  of  the  society,  on 
the  5th  day  of  September,  1853,  the  bonus  or  share  of 
profits  to  be  allowed  and  paid  to  withdrawing  members 
was  raised  up  to  and  was  declared  to  be  32L  per  share.  And 
at  a  meeting  of  the  said  society,  held  on  the  Srd  day  of 
October,  1853,  divers  members  of  the  society  gave  notice 
of  their  intention  to  withdraw  their  shares ;  and  thereupon, 
at  the  same  meeting,  and  without  any  prior  notice,  thirty- 
six  shares  were  withdrawn  at  a  bonus  or  share  of  profits 
of  322L  per  share,  which  bonus  or  share  of  profits  was  ac-< 
tually  paid  upon  such  thirty-six  shares. 
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The  Plaintiff  claimed  to  be  entitled  to  redeem  his 
said  mortgaged  property,  and  to  have  all  the  deeds  and 
other  documents  in  the  custody  of  the  trustees  of  the 
said  society  relating  to  his  securities  delivered  up  to  him; 
and  to  have  a  receipt  or  acknowledgment  indorsed  on 
the  said  mortgages  in  accordance  with  the  rules  of  the 
society;  and  to  have  allowed  to  him  the  same  amount  of 
bonus  or  proportion  of  profits  upon  each  of  his  said  fifteen 
shares,  as,  according  to  the  rules  of  the  said  society,  and 
the  resolutions  of  the  directors,  was  allowed  to  withdraw- 
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sideration,  it  vas  the  decided  opinion  of  the  directors  that 
the  duration  of  the  Camberwell  Building  and  InTestment 
Society  could  not  be  expected  to  terminate  at  an  earlier 
period  than  eleven  years  from  its  commencement;  and  that 
the  said  term  of  eleven  years  should  be  adopted  as  the 
basis  upon  which  the  directors  would  make  all  their  fu- 
ture calculations,  for  the  purpose  of  ascertainisg  the  lia- 
bility of  any  of  their  fellow  members  who  might  be  desir- 
ous of  redeeming  their  property,  and  satisfying  the  daima 
of  the  society  as  specified  in  their  mortgage  deed;"  sjid 
stating  that  the  directors  by  their  annual  report  issued  in 
November,  1852,  declared  121  10&  per  share  to  be  the 
amount  which  they  awarded  to  members  who  might  there* 
after  withdraw  from  the  society;  and  that,  by  the  rales 
of  the  society,  if  any  member  should  be  desirous  of  n* 
tisfying  the  securities  which  should  have  been  given  for 
any  shares  which  he  might  have  purchased,  and  should 
give  notice  of  such  desire  to  the  directors,  they  should 
within  one  month  thereafter  award  to  him  ^'ihe  samepro' 
portion  of  proJUa  per  share"  as  was  allowed  on  the  with- 
drawal of  unpurchased  8hares(a). 


The  claim  then  stated  that  the  Plaintiflf  gave  such  no- 
tice in  writing  on  the  7th  of  March,  1853,  having  then  pai<I 
up  all  his  subscriptions  and  other  moneys  due  to  the 
society;  and  that,  computing  the  duration  of  the  society  to 
be  eleven  years,  according  to  the  aforesaid  resolution,  his 
future  subscriptions  and  redemption  moneys  would  amount 
to  1802.  in  respect  of  his  said  fifteen  shares. 

The  claim  also  stated,  that,  at  a  meeting  of  the  directors 
of  the  said  society,  duly  convened  and  held  in  accordftooe 
with  the  rules  of  the  said  society,  on  the  2nd  of  May,  1853, 
it  was  resolved  that  any  member  who  should  be  desirous 


(a)  1  De  G.,  Mac.  &  G.  788. 
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of  withdra^wing  from  the  said  society  any  share  or  shares 
which  should  not  have  been  purchased  according  to  rule 
9,  should  be  allowed  to  do  so,  on  giving  one  month's 
notice  in  writing  to  the  secretary  of  his  or  her  intention, 
in  order  that  the  same  might  be  laid  before  the  next  direc- 
tors' meeting,  and  the  money  subscribed  in  respect  of  such 
share  or  shares  should  be  repaid  to  such  member;  and 
that  a  bonus  of  2SL  per  share  (in  addition  to  the  amount 
so  subscribed,)  should  be  awarded  to  each  member  on  the 
withdrawal  of  their  respective  shares  between  the  date  of 
the  said  resolution  and  the  month  of  October  following ;  and 
it  was  resolved,  that  a  copy  of  the  said  resolution  should  be 
forwarded  by  the  secretary  to  each  member  of  the  society. 
At  another  meeting  of  the  said  society,  duly  convened, 
and  held  in  accordance  with  the  rules  of  the  society,  on 
the  5th  day  of  September,  1853,  the  bonus  or  share  of 
profits  to  be  allowed  and  paid  to  withdrawing  members 
was  raised  up  to  and  was  declared  to  be  S2L  per  share.  And 
at  a  meeting  of  the  said  society,  held  on  the  Srd  day  of 
October,  1853,  divers  members  of  the  society  gave  notice 
of  their  intention  to  withdraw  their  shares ;  and  thereupon, 
at  the  same  meeting,  and  without  any  prior  notice,  thirty- 
six  shares  were  withdrawn  at  a  bonus  or  share  of  profits 
of  321  per  share,  which  bonus  or  share  of  profits  was  ac- 
tually paid  upon  such  thirty-six  shares. 
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The  Plaintiff  claimed  to  be  entitled  to  redeem  his 
said  mortgaged  property,  and  to  have  all  the  deeds  and 
other  documents  in  the  custody  of  the  trustees  of  the 
said  society  relating  to  his  securities  delivered  up  to  him; 
ft&d  to  have  a  receipt  or  acknowledgment  indorsed  on 
the  said  mortgages  in  accordance  with  the  rules  of  the 
society;  and  to  have  allowed  to  him  the  same  amount  of 
bonus  or  proportion  of  profits  upon  each  of  his  said  fifteen 
shares,  as,  according  to  the  rules  of  the  said  society,  and 
the  resolutions  of  the  directors,  was  allowed  to  withdraw- 
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ing  memben^  whose  shares  had  not  been  puzehaaed  or 
taken  up  as  provided  for  by  the  said  rules;  and,  after  de- 
ducting the  subscription  and  other  moneys,  if  any,  which 
might  be  payable  by  him,  from  the  amount  of  the  said 
bonuses  or  amount  of  profits,  to  have  the  balance  paid  to 
him;  the  Plaintiff,  nevertheless,  submitting  to  redeem 
the  mortgaged  premises,  and  to  pay  and  satisfy  the  said 
mortgage  securities  upon  such  terms  and  in  sach  manner 
as  the  Court  might  think  fit  to  direct. 


Argumeru,        Mr.  Danid,  Q.  C,  and  Mr.  Hardy,  for  the  Plaintiff. 

Mr.  RoU,  Q.  C,  and  Mr.  T.  H.  Terrell,  for  the  Defendants, 
made  a  preliminary  objection,  that  the  question  in  dispute 
should  have  been  submitted  to  arbitration,  being  a  ques- 
tion simply  of  construction  of  the  rules. 

The  6  &  7  Will.  4,  c.  82,  extends  to  these  societies  the 
provisions  of  the  10  Geo.  4,  c.  66;  and  the  27th  and 
28th  sections  of  the  latter  Act  provide  means  for  submit- 
ting questions  to  arbitration  if  there  should  be  a  rule 
of  the  society  to  that  effect,  and  for  enforcing  the  award 
[These  sections  are  stated  in  the  judgment.]  Here  there 
is  such  a  rule  (a).  Therefore  a  reference  to  arbitration  is 
the  only  mode  of  determining  the  question,  and  it  was  so 
decided  in  Ex  parte  Payne  (6),  Reeves  y.  White  (c).  [Vici- 
Chanceuob. — Could  the  arbitrators  give  the  Plaintiff  his 
estate  again  if  they  decided  in  his  favour?]  The  main  ques- 
tion is,  what  sum  is  to  be  paid  upon  the  construction  of  the 
rules?  If  the  arbitrators  ascertain  that  and  order  it  to  be 
paid,  means  are  provided  for  enforcing  pajrment;  and  then 
an  indorsement  of  satisfaction  on  the  mortgage  deed,  bj 
6  &  7  Will.  4,  c.  32,  s.  6,  is  equivalent  to  a  reconveyance 

(a)  Supi-a,  p.  521.        (b)  5  DowL  &  L.  679.        (e)  16  Jur.  637. 
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They  referred  also  to  Crisp  v.  Bunbury  (a),  Timm$  t. 
Williams  (&),  and  Morrison  v.  Glover  (c),  in  which  it  was 
held,  that  the  rule  as  to  arbitration  of  a  particular  society 
only  applied  to  disputes  between  the  society  and  a  share- 
holder in  Iii9  character  as  member,  not  as  mortgagor,  upon 
breaches  of  the  covenants  in  his  mortgage  deed. 


1854. 


ArmmMiU, 


Mr.  Daniel,  Q.  C,  and  Mr.  Hardy ^  for  the  Plaintiff. 

The  bill  asks  relief  which  the  arbitrators  could  not  give. 
[Vica^CHANOsixoB. — The  14th  rule  {d)  provides  for  re- 
demption, and  that  the  directors  shall  desire  the  trustees 
to  deliver  up  deeds,  and  indorse  a  receipt  according  to 
6  &  7  WilL  4,  c.  32,  s.  5.]    But  the  contention  is  on  what 
tenns  the  plaintiff  is  entitled  to  redemption.    That  does 
not  depend  only  upon  the  rules,  but  also  upon  the  pro- 
visions of  the  mortgage  deeds.     [Viob-Chancbllob. — ^The 
arbitration  is  to  extend  to  the  construction  of  the  rules  or 
of  any  of  the  clauses,  matters,  or  things  therein  contained. 
Are  not  the  mortgage  deeds  made  under  these  rules(6)?] 
The  arbitrators  would  have  to  look  at  the  deeds  in  order 
to  determine  this  question.    In  GiMU  v.  Kingdom  (/),  it 
was  said  by  Pollock,  C.  B.,  that  a  similar  rule  to  the  one 
now  under  consideration  did  not  render  it  imperative  to 
refer  matters  to  arbitration.     [Vicb-Chanobllor. — There 
was  no  dispute  there  upon  the  rules  at  all,  it  was  merely 
a  question  of  legal  remedy  upon  a  covenant]    The  30th 
role  does  not  say  that  all  disputes  shall  be  referred,  but 
only  a  particular  class  of  disputes  between  members  of 
the  society.  The  Plaintiff  here  has  ceased  to  be  a  member, 
and  is  only  a  mortgagor,  and  has  nothing  to  do  with  the 
society  except  to  pay  his  subscriptions  or  redeem;  and. 


(a)  8  Bing.  394. 
{h)  3  Q.  B.  413. 
(c)  4  Exch.  430. 
(cOSeelDeG.,Mac.&G.788. 


(e)  See  Rule  12, 1  Be  G.,  Mac 
&  G.  786. 

(/)  1  Exch.  494. 
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1854.        therefore,  he  does  not  come  within  rule  30  as  to  arbitnr 
tion. 

Vicb-Chahobllor. — ^The  point  upon  which  I  wish  to 
AryumenL  hear  a  reply  is  as  to  the  authority  of  the  arbitrators  to 
construe  the  mortgage  deeds.  The  question  is  a  serious 
one,  because  I  cannot  help  thinking  that  it  was  the  inten- 
tion of  the  legislature  to  keep  persons  in  this  condition  of 
life  out  of  these  Court& 

Mr.  RoUy  Q.  C,  in  reply. — ^The  mortgage  deeds  are  made 
in  pursuance  of  the  rules  and  for  the  purpose  of  giving 
effect  to  them,  and  therefore  can  be  construed  by  the 
arbitrators,  as  well  as  the  rules. 

The  Yice-Chakcellob  intimated  his  opinion  that  the 
Court  had  jurisdiction  in  the  case,  but  delayed  giving  his 
reasons  until  he  had  heard  the  argument  upon  the  other 
questions  in  the  suit. 

March  2lrf  gr  The  question  of  the  right  to  redeem  and  the  terms  of 
redemption,  upon  the  construction  of  the  rules  of  this 
society,  was  argued  fiilly  on  the  21st  and  22nd  of  March; 
and  at  the  conclusion  of  the  argument  his  Honour  gave 
judgment  upon  the  first  point  as  follows — 


Judgment       ViCE-ChANCBLLOB  SlR  W.  PaGB  WoOD: — 

I  will  state  at  once  why  I  held  that  it  was  necessaiyfor 
me  to  hear  and  decide  this  case.  I  have  looked  into  the 
statute  10  Geo.  4,  c.  56,  and  compared  it  with  the  au- 
thorities cited.  One  of  the  latest  of  these  was  a  case 
in  which  the  Court  of  Exchequer  held  that  disputes 
concerning  breaches  of  the  covenants  in  a  mortgage  deed 
were  not  matters  which  it  was  necessary  to  submit  to 
arbitration:    Morrison  v.  Olover(a).    I  think  that  this 

(a)  4  Exch.  430. 
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case  is  eren  stronger.    This  is  a  suit  for  the  redemp- 
tion of  mortgages,  and  to  have  accounts  taken  and  the 
deeds  delivered  up.    The  statute  was  never  intended  to 
meet  a  case   like  that    It  is  enacted  hj  section  27 — 
"  That  provision  shall  be  made  by  one  or  more  of  the 
roles  of  every  such  society,  to  be  confirmed  as  required  by 
this  Act,  specifying  whether  a  reference  of  every  matter 
in  dispute  between  any  such  society,  or  any  person  acting 
under  them,  and  any  individual  member  thereof  or  person 
claiming  on  account  of  any  member,  shall  be  made  to  such 
of  his  Majesty's  justices  of  the  peace  as  may  act  in  and  for 
the  county  in  which  such  society  may  be  formed,  or  to  ar- 
bitrators to  be  appointed  in  manner  hereinafter  directed; 
and  if  the  matter  so  in  dispute  shall  be  referred  to  arbi- 
tration, certain  arbitrators  shall  be  named  and  elected  at 
the  first  meeting  of  such  society  or  general  committee 
thereof  that  shall  be  held  after  the  inrolment  of  its  rules, 
none  of  the  said  arbitrators  being  beneficially  interested 
directly  or  indirectly  in  the  funds  of  the  said  society;  of 
whom  a  certain  number,  not  less  than  three,  shall  be 
chosen  by  ballot  in  each  such  case  of  dispute — ^the  num- 
ber of  the  said  arbitrators  and  mode  of  ballot  being  deter- 
niined  by  the  rules  of  each  society  respectively;  the  names 
of  such  arbitrators  shall  be  duly  entered  in  the  books  of 
the  said  society  in  which  the  rules  are  entered  as  afore- 
said; and  in  the  case  of  the  death  or  refusal  or  neglect  of 
any  or  all  of  the  said  arbitrators  to  act,  it  shall  and  may 
he  lawful  to  and  for  the  said  society  or  general  committee 
thereof,  and  they  are  hereby  required,  at  their  next  meet- 
ing, to  name  and  elect  one  or  more  arbitrator  or  arbitra- 
tors as  aforesaid  to  act  in  the  place  of  the  said  arbitrator 
or  arbitrators  so  dying  or  refusing  or  neglecting  to  act  as 
aforesaid;  and  whatever  award  shall  be  made  by  the  said 
arbitrators,  or  the  major  part  of  them,  according  to  the 
true  purport  and  meaning  of  the  rules  of  such  society, 
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eonfitmed  by  the  justices  according  to  the  directioiu  of 
this  Act,  shall  be  in  the  form  to  this  Act  annexed,  and 
shall  be  binding  and  condusive  upon  all  parties,  and  shall 
be  final  to  all  intents  and  purposes^  without  appeal  or  be- 
ing subject  to  the  control  of  one  or  more  justices  of  the 
peace,  and  shall  not  be  removed  or  removable  into  any 
Court  of  law,  or  restrained  or  restrainable  by  the  injunc- 
tion of  any  Court  of  equity;  and  should  either  of  the  said 
parties  in  dispute  refuse  or  neglect  to  comply  with  or  con- 
form to  the  decision  of  the  said  arbitrators  or  the  msjor 
part  of  them,''  the  justices  of  the  peace  are  to  enforce  the 
decision  of  the  arbitrators.  The  award  is  to  be  in  the 
form  contained  in  the  schedule.  Looking  at  that  fonn,  it 
is  clear  what  the  legislature  meant  the  arbitrators  to  da 
The  form  is: — "We,  the  major  part  of  the  arbitrators, 

duly  appointed  by  the society,  ...  do  hereby  award 

and  order  that  A.  R  do,  on  the day  of ^  pay  to 

C.  D.  the  sum  of [or^  we  do  hereby  reinstate  in,  or 

expel  A.  B.  from,  the  said  society,  as  the  case  may  he.}-^ 
Dated,''  &c. 

The  meaning  was  obviously,  that  these,  being  societies 
in  which  weekly  payments  were  to  be  made  by  the  mem- 
bers, and  parties  were  to  be  expelled  for  non-compliance 
with  the  rules,  the  arbitrator  or  the  justice  of  the  peace 
was  to  settle  whether  a  party  was  to  pay  his  money  or  to 
be  expelled.  The  award  is  to  be  positively  in  that  form. 
None  other  is  given  or  contemplated  There  is  nothing 
to  work  out  a  decree  for  redemption,  delivery  of  deeds, 
and  consequential  directiona  By  section  28  the  magis- 
trates are  to  do  this: — It  shall  be  lawful  ''for  any  such 
justice,  on  complaint  being  made  to  him  of  any  refusal  or 
neglect  to  comply  with  the  rules  of  such  society  by  any 
member  or  officer  thereof,  to  summon  the  person  against 
whom  such  complaint  shall  be  made,  to  appear  at  a  time 
and  place  to  be  named  in  such  summons;  and,  upon  his 
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or  her  appearance,  or,  in  default  thereof,  upon  due  proof 
on  oath  or  affirmation  of  the  service  of  8uch  summons,  it 
shall  and  may  be  lawful  for  any  two  justices  to  proceed  to 
hear  and  determine  the  said  complaint  according  to  the 
rales  of  the  said  society*/'  and  in  case  they  should  adjudge 
any  money  to  be  paid  by  such  person,  and  the  same  were 
not  immediately  paid,  then  to  proceed  by  warrant  and 
distress,  and  nothing  else.  That  is  clearly  only  to  enforce 
payment  of  the  money.  The  award  did  not  require  to  be 
enforced  by  the  justices,  if  the  party  is  either  reinstated 
or  expelled.  The  justices  have  only  power  to  enforce  pay- 
ment of  any  sum  of  money  which  may  be  awarded  to  be 
paid;  and  there  is  no  proyision  for  any  of  the  necessary 
consequences  of  redemption  of  a  mortgage. 

For  these  reasons,  I  am  of  opinion  that  the  jurisdiction 
of  this  Court  in  the  present  case  is  not  interfered  with. 

Upon  the  question  of  the  terms  of  redemption  his  Ho- 
nour reserved  his  judgment. 


1864. 


Vice-Chasoellob  Sib  W.  Paqe  Wood  on  this  day  gave 
judgment,  holding  that  the  Plaintiff,  by  demanding  that 
his  deeds  should  be  delivered  up  to  him  with  the  same 
share  of  profits  as  had  been  awarded  to  members  who  had 
mthdrawn,  deducting  the  subscriptions  and  other  pay- 
ments (if  any)  which  were  due  firom  him  at  the  time  when 
be  gave  notice  to  redeem,  and  that  a  receipt  should  be 
duly  indorsed  upon  his  mortgages,  and  signed  by  the  trus- 
^^^}  was  putting  his  case  too  high;  for,  upon  the  oon- 
Btruction  of  the  rules,  the  directors  had  no  power  to  make 
such  a  resolution  ajs  that  of  the  16th  of  November,  1848, 
^^g  a  period  of  eleven  years  from  its  commencement  for 
the  duration  of  the  society  (a),  and  there  was  nothing  in 
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(a)  Supra,  p.  622. 
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the  rules  to  limit  any  period  for  its  duration;  but  tbe 
33rd  rule  (a)  provided  for  the  termination  of  the  societj 
when  '^  the  sum  of  1 002.  for  each  share,  with  all  other  ex- 
penses and  liabilities  of  the  society,  shall  be  fuDy  paid  tnd 
satisfied/'  which  was  consistent  with  the  6  &  7  Will  4,  & 
82,  s.  1,  which  says,  that  the  very  object  of  these  institu- 
tions is  to  provide  a  mode  by  which  persons  may  raise 
shares  not  exceeding  the  value  of  1507.,  and  may  adTance 
moneys  to  each  member  desiring  it,  out  of  the  funds  of  the 
society,  to  erect  or  purchase  houses  or  real  estate,  to  be 
secured  "by  way  of  mortgage  to  such  society  until  the 
amount  or  value  of  his  or  her  share  or  shares  shall  hare 
been  fully  repaid  to  such  society,  with  the  interest  there* 
on,  and  all  fines  or  other  payments  incurred  in  respect" 
thereof;  and  further  provides,  that  no  member  shall  re- 
ceive any  '^  annual  or  other  periodical  profit  upon  any 
shares  in  such  society  until  the  amount  or  value  of  his  or 
her  share  shall  have  been  realised,  except  on  the  with- 
drawal of  such  member  according  to  the  rules  of  the  so- 
ciety then  in  force.''  His  Honour  observed,  that  what  the 
legislature  contemplated  was,  that  some  members  of  such 
societies  would  take  their  shares  in  advance,  allowing  a 
discount  upon  them  according  to  the  second  clause  of  the 
statute,  and  that  others  would  withdraw;  and  that  the  so- 
ciety would  continue  in  operation  until  their  funds  were 
sufficient  to  pay  the  remaining  members  the  full  amount 
of  their  shares;  and  that  such  being  the  scheme  of  these 
societies,  independently  of  the  fact  that  the  Plaintiff  had 
entered  into  his  contract  with  the  society  long  before  the 
resolution  which  affected  to  fix  a  period  for  its  duration, 
and,  therefore,  could  not  have  been  in  any  manner  influ- 
enced thereby,  he  must  be  taken  to  have  known,  that>  in 
making  such  a  resolution,  the  directors  were  acting  ultra 
vires,  and  that  the  resolution  was  simply  void.    The  Plain- 


(a)  1  De  Q.,  Mac.,  &  0. 790. 
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tifTs  daim,  therefore,  could  not  be  sustained;  but  he  must 
be  bound  to  continue  a  contributor  to  the  society  until 
every  member  who  was  not  previously  advanced  by  this 
kind  of  mortgage  like  the  Plaintiff,  should  be  paid  his 
1002.,  or  should  withdraw  from  tbe  society. 

His  Honour  then  considered  the  difficult  question  of 
the  meaning  of  the  word  "profits"  in  the  ignorantly 
framed  rules  of  this  society,  and  particularly  in  rule 
14(a),  upon  which  the  Plaintiff's  claim  to  a  share  of  pro- 
fits was  founded;  and  he  observed,  that,  in  Modey  v.  Bo- 
her  (6),  the  Court  had  directed  an  inquiry,  to  determine, 
upon  the  basis  of  the  mortgage  deed,  how  long  the  party 
ought  to  contribute;  and  that  the  62nd  rule  in  that  case  (c) 
was  similar  to  the  14th  rule  here,  except  that  it  provided 
that  the  directors  should  allow  to  an  advanced  member 
desirous  of  redeeming  his  security ''  the  profits  of  his  share," 
and  not  as  here,  referentially,  "the  same  'proportion  of 
profits  per  share "  as  was  allowed  to  withdrawing  mem- 
bers, which  made  the  case  of  the  Plaintiff  in  Moaley  v. 
Baker  (d)  rather  stronger  than  the  present     His  Honour 
said,  that  he  had  examined  the  Registrar's  Book,  to  dis- 
cover what  was  ordered  in  the  decree  with  respect  to 
profits,  but  the  decree  contained  no  direction  concerning 
them. 

Ur.  Hardy  suggested  that  the  society  in  that  case  had 
not  existed  long  enough  to  entitle -the  Plaintiff  to  any  pro- 
fits. 

The  Vicb-Chancellor  remarked,  that,  in  the  argument, 
the  Plaintiff  had  made  a  claim  for  profits,  relying  on  that 
62nd  section.  His  Honour  then  proceeded  to  examine 
the  rules  of  this  society,  observing,  that  it  had  been  de- 
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(a)  See  1  DeG.  Mac  &  G.788. 
W6Hare,87;lH&T.301. 


(c)  6  Hare,  92. 
00  Id.  87. 
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cidedy  in  Seagrave  y.  Pope(a)j  that  the  Pliuntiff  must  be 
taken  to  have  recdyed  his  whole  share  in  adyanoe;  in 
which  decision  his  Honour  entirely  concarred,  for,  in  Inth, 
the  transaction  would  otherwise  be  yoid  as  usurious,  being 
only  freed  from  that  objection  by  the  2nd  section  of  the  6 
&  7  Will  4y  a  32,  which  contemplated  in  terms  an  ad- 
yance  of  the  whole  share.    Then,  the  scheme  of  the  so- 
ciety being  to  raise  shares  of  lOOL  each  for  eyeiy  member, 
in  a  longer  or  shorter  period,  there  were  proyidons  that 
members  who  had  actually  had  their  shares  adyanced  were 
to  haye  a  portion  of  **  profits.''    First  of  all,  the  roles  pro- 
yided  for  the  sale  of  shares  (6);  and  then,  by  the  13th 
rule  (c),  in  case  of  any  sale  being  made  of  any  propeiif 
mortgaged,  the  directors  were  empowered  to  add  to  any 
surplus  moneys  remaining  in  the  hands  of  the  trustees  ^a 
proportion  of  the  profits  of  the  society;''  but  there  it  was 
not  made  imperatiye  upon  them  to  do  so,  but  optional 
merely.    By  rule  16  (d),  persons  desirous  of  withdrawing 
in  the  first  four  years  of  the  society  were  to  pay  a  fine  far 
the  priyilege  of  so  doing,  in  order  to.preyent  all  the  mo- 
ney being  drawn  out;  but  in  the  fifth  or  following  yean 
the  directors  were  empowered  to  allow,  ''out  of  the  pro- 
fits which  the  society  shall  haye  realised,"  a  bonus  to 
withdrawing  members;    and  then,  by  the  14th  clause, 
which,  in  point  of  construction,  ought  to  haye  followed 


(a)lDeG.,Mac.&G.  783. 

(ft)  fiules  9  and  12,  i  De  G., 
Mac  9l  G.  784,  786. 

(c)  "  la  Directors  may  add  to 
turpliu  mon^  pari  of  proJUs, — 
That  when  any  sales  shall  take 
place  of  any  property  mortgaged 
to  this  society,  the  directors  shall 
haye  power  and  authority  to  add 
to  any  surplus  moneys  remaining 
in  the  hands  of  the  trustees  after 
satisfiEMstion  of  the  several  pur- 


poses above  mentioned,  a  propor^ 
tion  of  the  profits  of  the  society 
made  up  to  the  time  of  sach  sale 
or  sales,  equal  to  that  which  shall 
at  the  time  be  allowed  to  loem- 
bers  withdrawing;  and  the  direc- 
tors may  order  the  trustees  to 
pay  the  same  to  the  member  with 
and  in  addition  to  the  soiplm 
moneys  to  which  he  shall  be  enti- 
tled." 
(c3r)lDeG^Mac^&G.788. 


CASES  IN  CHANGEBY. 

the  16th,  the  directors  were  ordered  to  award  to  an  ad- 
vanced member  desirous  of  redeeming  his  securities^  one 
month  after  notice,  "  the  same  proportion  of  profits  per 
^are  as  is  allowed  on  the  withdrawal  of  unpurchased 
shares ;''  and  that  direction  was  imperatiye. 

His  Honour  said,  that  it  was  difficult  to  discover  the 
meaning  of  the  word  "  profits''  as  there  used,  but  he  had 
no  doubt  that  the  framers  of  the  rules  intended  by  it  any 
amount  of  money  in  the  hands  of  the  society  ultra  the 
amount  of  payments  made,  which  clearly  were  not  profits 
properly  so  called. 

However^  that  these  societies  were  in  the  habit  of  con- 
sidering such  moneys  as  profits,  was  shewn  from  some  re- 
marks upon  the  usual  form  of  their  balance  sheets  by 
Mr.  Scratchley,  in  his  Treatise  <m  Benefit  Building  Socie- 
ties (a). 

Here,  the  directors  had  not  taken  into  consideration 
their  liability  to  pay  anything  to  the  advanced  members, 
but  had  divided  their  funds  received  into  money  paid  out 
and  profits.  But  members  who  had  been  paying  in  con- 
tributions would  expect  interest  on  their  payments,  and 
that  must  be  allowed  for  before  the  real  profits  of  the  so- 
ciety could  be  ascertained* 

His  Honour,  therefore,  thought  it  impossible  to  bind 
the  society  by  what  had  been  done,  except  upon  the  foot- 
^g  of  giving  them  a  longer  period  to  continue  in  opera- 
tion, in  order  to  realise  the  additional  sums  which  would 
be  necessary  to  pay  the  advanced  members  their  shares  of 
the  so-called  "  profita'*  In  truth,  the  directors  had  mis- 
carried in  their  plan  for  allowing  the  amount  of  profit 
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which  they  proposed  and  fixing  the  duration  of  the  socie- 
ty, and  that  mistake  could  not  be  remedied  in  this  snit; 
and,  therefore,  as  the  society  could  not  be  bound  by  vbat 
they  had  done,  and  as,  from  the  nature  of  the  roles,  it 
would  be  impossible  to  ascertun  what  would  be  dae  to 
the  Plaintiff  as  profits,  with  reference  to  the  probable 
duration  of  the  society,  and  any  future  allowance  which 
might  be  made  to  withdrawing  members,  the  amount  of 
which,  or  whether  any  should  be  made  at  all,  would  be 
entirely  at  the  option  of  the  directors,  his  Honour  said 
that  he  could  not  give  the  Plaintiff  the  account  which  be 
required;  and  he  had  come  to  the  conclusion  that  be 
could  only  make  a  similar  decree  to  that  made  in  Motky 
▼.  Baker  (a),  but  that  he  could  not  go  beyond  it 

(a)  6  Hare,  S7;  1  H.  &  T.  301. 


WALCOT  V.  BOTFIELD. 

William  BOTFIELD,  by  his  will,  dated  the  5th  of 
November,  1849,  gaye  and  devised  to  the  Plaintiffs  and 
their  heirs  all  that  his  capital  messuage  or  mansion- 
house  of  Decker  Hilly  and  all  his  freehold  and  copyhold 
estates  whatsoever  at  and  near  Decker  Hill,  and  at  Wood 
Oreen  and  elsewhere,  in  the  parish  of  ShiffnaU,  in  the 
county  of  Salop,  and  all  other  his  real  estates  not  by  his 
said  will  otherwise  devised  (except  only  such  estates  as  he 
was  seised  of  as  mortgagee  or  trustee) :  To  hold  unto  and 
biuhment,  each  ^  ^j^^  ^g^  ^f  ^j^^  g^jj  Plaintiffs,  their  heirs  and  assigns, 

insy  be  caiied 
hiB  reddeoca, 
though  he  may  not  go  there  for  yean. 

But  the  meaning  of  the  word  *^  residence*  is  different  from  **domicil,'*  for  an  infimt  has  the  do- 
micil  of  his  parents  until  ho  attains  his  fall  age  and  does  some  act  to  acquire  a  new  one,  and  thu 
his  domicil  may  be  in  a  country  in  which  he  has  neyer  personally  been;  whereas  **  residence"  im- 
plies personal  presence  at  some  time  or  other. 

A  proTiso  in  a  will,  requiring  the  devisee  for  life  of  a  mansion  house  and  estates  to  **  reside*  there 
for  six  months  in  every  year,  and  imposing  a  penalty  for  breach  of  such  condition;  and  if  he  should 
neglect  to  observe  it  for  five  years,  devising  the  estate  to  others,  rendered  it  necessary  for  the  deri- 
see  to  be  personally  present  in  the  house  168  days  in  each  year,  in  order  to  escape  the  penalty  or 
forfeiture;  but  AeU,  that  it  would  be  sufficient,  if,  keeping  up  an  establishment  at  the  house,  he  woe 
merely  to  visit  it  each  day,  and  that  it  was  not  necessary  for  him  to  spend  a  night  there. 


March  I7th; 
April  St4ik. 

Devise — Cb»- 
ditumal  LimU- 
atitm — JUri- 
denoe^ 

A  person  may 
be  said  to  have 
more  than  one 
residence.     If 
he  have  houses 
in  different 
places,  at  each 
of  which  he 
keeps  an  esta- 
blishment, 
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npon  trust  for  the  testator's  wife  Lucy  Bctfidd  and  her  as- 
signs doring  her  life;  and  after  her  decease  in  trust  for 
his  nephew  Beriah  Botfield  and  his  assigns  during  his 
life;  and  after  his  decease  in  trust  for  the  third  son  of  the 
said  Beriah  Botfidd  lawfully  to  he  begotten,  and  the  heirs 
of  his  body;  and  in  default  of  such  issue,  in  trust  for  the 
fourth  and  every  other  sod,  except  the  eldest  and  second 
sons^  of  the  said  Beriah  Botfidd  lawfully  to  be  begotten, 
severally,  successively,  and  in  remainder,  one  after  ano- 
ther, in  order  and  course  as  such  sons  should  respectively 
be  in  priority  of  birth,  and  the  heirs  of  the  body  of  each 
such  son  issuing;  and  for  want  of  such  issue,  in  trust  for 
the  &st  or  only  son  of  the  said  Beriah  Botfield  lawfully 
to  be  begotten,  and  the  heirs  of  the  body  of  such  first  or 
only  son  issuing;  and  in  default  of  such  issue,  in  trust  for 
the  second  son  of  the  said  Beriah  Botfield  lawfully  to  be 
begotten,  and  the  heirs  of  his  body;  and  subject  thereto, 
upon  the  further  trusts  therein  mentioned.    The  will, 
then,  after  directing  that  the  testator's  said  mansion-house 
at  Becker  HUl^  and  the  buildings,  gardens,  pleasure- 
grounds,  and  lawn  thereto  belonging,  and  the  farms  at 
Decker  HUl  and  Hauffhton,  then  occupied  by  him,  should 
not  be  let^  except  the  labourers'  cottages  and  gardens, 
nor  the  house  be  altered,  or  the  walls  thereof  cut,  nor 
should  the  buildings,  gardens,  pleasure-grounds,  planta- 
tions, roads,  or  fences  be  altered  in  any  way;  but  that  the 
^hole  thereof  should  be  regularly  kept  clean  and  neat, 
and  in  good  and  thorough  repair,  by  every  person  who,  by 
^^irtue  of  that  his  will,  should  come  into  possession  thereof 
after  the  decease  of  his  said  wife, — proceeded  as  follows: 
'*  Provided  always,  and  my  will  is,  that  when  and  as  my 
said  nephew  Beriah  Botfiddy  or  any  of  his  sons  or  daugh- 
^^  or  any  other  person  or  persons  taking  in  remainder 
after  him  or  them,  shall,  by  virtue  of  the  limitations  here- 
inbefore contained,  become  entitled  to  the  possession  of 
the  said  capital  messuage   or  mansion-house  of  Decker 
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which  they  proposed  and  fixing  the  duration  of  the  sode- 
ty,  and  that  mistake  could  not  be  remedied  in  this  suit; 
and,  therefore,  as  the  society  could  not  be  bound  by  what 
they  had  done,  and  as,  from  the  nature  of  the  rules,  it 
would  be  impossible  to  ascertain  what  would  be  due  to 
the  Plaintiff  as  profits,  with  reference  to  the  probable 
duration  of  the  society,  and  any  future  allowance  which 
might  be  made  to  withdrawing  members,  the  amount  of 
which,  or  whether  any  should  be  made  at  all,  would  be 
entirely  at  the  option  of  the  directors,  his  Honour  said 
that  he  could  not  giye  the  Plaintiff  the  account  which  be 
required;  and  he  had  come  to  the  conclusion  that  he 
could  only  make  a  similar  decree  to  that  made  in  Madeff 
▼.  Baker  (a),  but  that  he  could  not  go  beyond  it 

(a)  6  Hare,  87;  1  H.  &  T.  301. 


WALCOT  V.  BOTFIELD. 

William  BOTFIELD,  by  his  wiU,  dated  the  5th  of 
November,  1849,  gave  and  devised  to  the  Plaintiffs  and 
their  heirs  all  that  his  capital  messuage  or  mansion- 
house  of  Decker  HiU,  and  all  his  freehold  and  copjhold 
estates  whatsoever  at  and  near  Decker  Hilly  and  at  Wood 
Oreen  and  elsewhere,  in  the  parish  of  ShiffnaUy  in  the 
county  otSalopy  and  all  other  his  real  estates  not  by  his 
said  will  otherwise  devised  (except  only  such  estates  as  be 
was  seised  of  as  mortgagee  or  trustee) :  To  hold  unto  and 
m^i^alitd*  ^  ^^®  ^®  ^f  *^^  ^^^  Plaintiffs,  their  heirs  and  assigns, 

his  rendence^ 

though  he  may  not  go  there  for  yean. 


March  17thi 
Apnl^M. 

Devise — Om- 
ditiomU  LimU- 
aUtm—Rui- 
dence^ 

A  penon  may 
be  Mud  to  have 
more  than  one 
residence.  If 
he  hare  homes 
in  different 
places,  at  each 
of  which  he 
keeps  an  esta- 


micil 
hu  d 
plies  personal  presence  at  some  time  or  other. 

A  proviso  in  a  will,  reqairing  the  devisee  for  life  of  a  mansion  house  and  estates  to  **  retide**  there 
for  six  months  in  every  year,  and  imposing  a  penalty  for  breach  of  such  condition;  and  if  heibould 
negleot  to  observe  it  for  five  years,  devising  the  estate  to  others,  rendered  it  necessary  for  the  def^ 
see  to  be  persoiudly  present  in  the  house  168  days  in  each  year,  in  order  to  escape  the  peosltf  or 
forfeiture;  but  AeU,  that  it  would  be  sufficient,  if,  keeping  up  an  establishment  at  the  house,  he  wcR 
merely  to  visit  it  each  day,  and  that  it  was  not  necessary  for  him  to  spend  a  night  there. 
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upon  trust  for  the  testator's  wife  Lucy  Bot/ield  and  her  as- 
signs daring  her  life;  and  after  her  decease  in  trust  for 
his  nephew  Beridh  BotfoeJd  and  his  assigns  during  his 
life;  and  after  his  decease  in  trust  for  the  third  son  of  the 
said  Beriah  Botfidd  lawfully  to  he  begotten,  and  the  heirs 
of  his  body;  and  in  default  of  such  issue,  in  trust  for  the 
fourth  and  every  other  son,  except  the  eldest  and  second 
sons,  of  the  said  Beriah  Botfoeld  lawfully  to  be  begotten, 
seyerally,  successively,  and  in  remainder,  one  after  ano- 
ther, in  order  and  course  as  such  sons  should  respectively 
be  in  priority  of  birth,  and  the  heirs  of  the  body  of  each 
such  son  issuing;  and  for  want  of  such  issue,  in  trust  for 
the  first  or  only  son  of  the  said  Beriah  Botfidd  lawfully 
to  be  begotten,  and  the  heirs  of  the  body  of  such  first  or 
only  son  issuing;  and  in  defiiult  of  such  issue,  in  trust  for 
the  second  son  of  the  said  Beriah  Botfidd  lawftdly  to  be 
begotten,  and  the  heirs  of  his  body;  and  subject  thereto, 
upon  the  ftirther  trusts  therein  mentioned.    The  will, 
then,  after  directing  that  the  testator's  said  mansion-house 
at  Decker  HUl,  and  the  buildings,  gardens,   pleasure- 
grounds,  and  lawn  thereto  belonging,  and  the  farms  at 
Decker  HiU  and  Hauffhton,  then  occupied  by  him,  should 
not  be  let»  except  the  labourers'  cottages  and  gardens, 
nor  the  house  be  altered,  or  the  walls  thereof  cut,  nor 
should  the  buildings,  gardens,  pleasure-grounds,  planta- 
tions, roads,  or  fences  be  altered  in  any  way;  but  that  the 
whole  thereof  should  be  regularly  kept  clean  and  neat, 
and  in  good  and  thorough  repair,  by  every  person  who,  by 
▼irtue  of  that  his  will,  should  come  into  possession  thereof 
after  the  decease  of  his  said  wife, — proceeded  as  follows: 
''Provided  always,  and  my  will  is,  that  when  and  as  my 
said  nephew  Beriah  Botfidd,  or  any  of  his  sons  or  daugh- 
ters, or  any  other  person  or  persons  taking  in  remainder 
after  him  or  them,  shall,  by  virtue  of  the  limitations  here- 
inbefore contained,  become  entitled  to  the  possession  of 
the  said  capital  messuage   or  mansion-house  of  Decker 
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HUl  hereby  deriaed,  then  and  in  each  case  my  will  is,  Aal 
the  said  Beriah  Boifield,  or  his  sons  or  daughters,  or  any 
other  such  person  as  aforesaid  taking  in  remainder  after 
him,  shall  and  do  reside  or  keep  up  a  euUable  eatcMMment 
at  Decker  HUl  aforesaid,  eoasto  keep  the  said  house  dean, 
neat,  and  uhH  aired;  and  also  do  and  shall  keep  the  gardens 
and  pleasure-grounds  and  fiirm  belonging  to  the  said  house 
neat  and  in  good  condition,  to  the  satisfaction  of  the  trus- 
tees or  trustee  of  this  my  wilL    And  in  case  of  de&ult 
herein  as  to  any  of  the  matters  aforesaid,  I  hereby  au- 
thorise and  empower  my  said  trustees  or  trustee  for  the 
time  being  to  do  or  cause  to  be  done  all  such  matters  as 
shall  have  been  so  left  undone  at  the  expense  of  the  per- 
son so  making  default,  and,  to  defray  all  the  costs  of  re- 
pairing and  making  good  the  same,  to  deduct  all  such  ex- 
penses out  of  the  rents  and  profits  otherwise  payable  to 
the  person  so  making  default  as  aforesaid,  and  so  from 
time  to  time,  as  oflen  as  there  shall  be  occasion,  and  when- 
ever the  trustees  or  trustee  shall  think  it  necessaiy  or 
proper  to  interfere  by  virtue  of  this  clausa    And  my  will 
further  is,  that  the  said  BeiHah  Botfidd,  or  his  sons  or 
daughters,  or  any  such  person  as  aforesaid  taking  in  re- 
mainder after  him,  who  shall  for  the  time  being  come 
into  the  possession  and  beneficial  enjoyment  of  my  said 
mansion-house  at  Decker  HiU  by  virtue  of  or  under  the 
trusts  of  this  my  will,  and  who  shaU  be  of  full  age,  AaUre- 
side  at  my  said  meoision-hoxkse  for  the  period  of  sue  months 
in  each  year,  computing  firom  the  Ist  day  of  January  in 
one  year  to  the  first  day  of  January  in  the  next  year,  or 
in  default  thereof  shall  forfeit  and  pay,  for  the  first  year 
of  such  non-residence,  the  sum  of  lOOOZ.,  for  the  second 
year  of  such  non-residence  the  like  sum  of  10002.,  for  the 
third  year  of  such  non-residence  the  sum  of  20001,  and  for 
the  fourth  year  of  such  non-residence  the  sum  of  300M 
And  my  will  is,  that  all  sums  which  shall  become  so  as 
aforesaid  forfeited  for  non-residence,  shall  be  paid  to  the 
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trustees  or  trustee  for  the  time  being  of  this  my  will,  and 
shall  be  by  them  or  him  laid  out  and  expended  at  their  or 
his  sole  discretion  in  buUding,  draining,  or  any  other  per- 
manent improTements  upon  some  part  or  parts  of  my  es- 
tate hereby  devised,  or  of  the  estates  which  shall  have  been 
purchased  by  my  said  trustees  or  trustee  under  the  trusts 
of  this  my  will,  and  which  shall  be  held  by  them  in  trust 
accordingly.     And  my  will  further  is,  and  I  hereby  de- 
clare, that^  if  such  person  as  aforesaid,  who  shall  for  the 
time  bemg  come  into  the  possession  and  beneficial  enjoy- 
ment of  my  said  mansion-house  at  Decker  HiUj  by  virtue 
of  or  tmder  the  trusts  of  this  my  will,  and  who  shall  be  of 
fall  age,  shallj  for  five  years,  computing  as  aforesaid,  ne- 
gled  to  reside  in  my  said  mansion-house  at  Decker  HiU 
aforesaid />r  Ae  space  of  six  months  or  upwards  in  the  ag- 
gr^te  in  each  and  every  of  the  said  years,  then  and  in 
any  such  case,  and  from  thenceforth,  the  trust  or  limita« 
tion  hereinbefore  made  and  contained  for  the  benefit  of 
him,  her,  or  them,  who  shall  so  neglect,  refuse,  or  discon- 
tinue to  reside  as  aforesaid,  shall  cease,  determine,  and  be- 
come utterly  void,  and  all  my  said  estates  shall  in  such 
case  immediately  thereupon  go  to  the  next  person  in 
remainder  under  the  trusts  and  limitations  hereinbefore 
contamed,  in  the  same  manner  as  if  the  person  or  persons 
who  shall  so  neglect,  refuse,  or  discontinue  (being  tenant 
or  tenants  for  life)  was  or  were  dead,  or  (being  tenant  or 
tenants  in  tail)  was  or  were  dead  without  leaving  any 
heir  or  issue  inheritable  to  the  estate  tail  then  vested  in 
the  person  or  persons  who  shall  so  refuse,  neglect,  or  dis- 
continue; so  nevertheless  that,  in  the  instance  of  every 
or  any  tenant  for  life  making  such  default  as  aforesaid, 
the  rents  and  profits  of  the  said  hereditaments  shall  be- 
long to  and  be  held  in  trust  for  such  issue  of  his  body  (if 
^y)i  or  else,  and  while  there  shall  be  a  want  of  such  issue, 
to  or  in  trust  for  such  other  person  or  persons  as  under 
the  trusts  and  limitations  aforesaid  shall  be  entitled  to 
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the  next  vested  remainder  in  the  said  hereditamenta 
Provided  nevertheless,  and  my  will  is,  that  if  the  said 
Beriah  Botfidd^  or  any  other  person  taking  in  remainder 
after  him,  shall  be  a  member  of  parliament,  then  and  in 
such  case  his  residence  at  Decker  Hill  for  at  lead  ihree 
months,  including  his  occasional  residence  there  during  the 
sitting  of  Parliament,  and  the  keeping  wpofa  suUaik  es- 
tallishment  at  Decker  Hill  aforesaid,  shall  be  equivalent 
to  such  a  residence  for  six  months  in  the  year  as  herein- 
before is  required,  and  no  penalty  or  forfeiture  shall  be 
incurred  for  non-residence  in  any  such  year,  anything 
hereinbefore  contained  to  the  contrary  notwithstanding." 


The  testator  died  in  December,  1850,  and  his  widow 
Lucy  Botfidd  died  in  December,  1851,  and  thereupon  the 
life  interest  of  the  sax^Befi^ah  Botfidd  in  the  Decker  SHI 
mansion-house  and  lands  vested  in  possession. 

The  bill  in  this  suit  was  filed  by  the  trustees  of  the  will 
against  the  said  Beriah  Botfidd  and  the  first  tenant  in 
tail  in  remainder,  stating  these  facts;  and  that  they  had 
in  hand  lOOOl,  part  of  the  income  of  the  Decker  HiR^ 
tate  for  1852;  and  praying  for  a  declaration  of  the  ri^ts 
of  the  parties  as  regarded  the  10002.,  and  how  it  ought  to 
be  disposed  of;  and  also  for  a  declaration,  what  was  the 
true  construction  of  the  testator's  will  as  regarded  the 
clause  requiring  residence. 


The  following  facts  appeared  in  evidence: — 

From  1828,  Beriah  Botfidd  had  been  in  partnership 
with  his  uncle  the  testator  and  another  uncle,  and,  from 
1843,  with  the  testator  alone,  in  certain  coal  and  iron 
works,  but  had  not  taken  any  active  part  in  the  business 

In  18J3,  Beriah  Botfidd  became  entitled  in  possession, 
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under  the  will  of  his  grandfather,  who  died  in  1801,  to  a 
mansion-house  and  estate  called  Norton  HaU,  distant 
about  seventy  miles  from  Decker  HUL    And,  upon  the 
death  of  William  Botfidd^  the  testator  in  the  cause,  Beriah 
Botfidd  also  became  entitled  in  possession  for  life,  with  re- 
mainder to  his  second  son  in  tail,  under  the  will  of  ano- 
ther uncle,  who  died  in  1803,  of  a  mansion  and  lands, 
called  Hopton  Courts  about  two  miles  from  the  partnership 
colliery.    Beriah  Botfidd  made  Norton  HaU  his  chief 
residence.     The  said  colliery   was  situate  about  thirty 
miles,  and  the  iron  works  of  the  partnership  about  five 
miles  from  Decker  HiU.    All  these  facts  were  known  to 
the  testator.     After  the  testator's  death,  Beriah  Botfidd 
carried  on  the  coal  and  iron  business  alone,  and  took  the 
actiye  management  upon  himself.    He  stated,  by  his  affi- 
davit in  the  cause,  that  the  iron  works  required  his  super* 
intendence  from  Monday  to  Wednesday  in  every  alternate 
week. 
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Beriah  Botfidd  kept  up  an  establishment  of  male  and 
female  servants  at  Decker  HiU^  equal  to  that  which  was 
left  there  by  the  testator's  widow  at  her  death.  The  house 
was  folly  furnished;  and  Beriah  Botfidd,  since  he  came 
into  possession,  had  spent  two  or  three  days  in  every  fort- 
night there,  and  occasionally  more,  and  had  never  been 
absent  for  a  fortnight,  except  on  one  occasion,  when  com- 
pelled by  illness  to  be  away.  He  had  also  kept  up  his 
establishment  at  Norton  HaU  since  the  testator's  death. 


Mr.  W.  M.  Jamea,  Q.  C,  and  Mr.  Hobhouse,  for  the  trus-     Argument 


Mr.  RoU,  Q.  C,  and  Mr.  Wickena,  for  Beriah  Botfidd.— 
These  provisions  as  to  residence  are  conditions  by  the 
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breach  of  which  a  penalty  is  incurred,  and  they  most 
therefore  be  strictly  constraed. 

Disregarding  at  present  the  first  proviso^  the  meaning  of 
the  word  "  residence/'  according  to  its  legal  constmctioD, 
is  different  firom  **  domicil/'  The  cases  shew  that  a  man 
"may  have  two  or  more  residences'^  at  one  time:  Wl^i- 
home  ▼.  GoUman  (a).  Therefore  residence  does  not  neces- 
sarily mean  bodily  presence  in  a  particular  place  The 
words  "inhabit''  or  "occupy"  are  much  stronger,  and 
therefore  any  decisions  upon  those  words  apply  to  this 
case  a  fortiori  [The  Vice-Chancsllob  referred  to  the 
statutes  requiring  the  residence  of  clergymen.]  The  ob- 
ject of  those  statutes  was  to  insure  the  discharge  of  cer- 
tain duties  which  could  only  be  performed  by  one  person- 
ally present,  and  therefore  it  is  not  possible  to  reason  from 
them  upon  a  case  like  this.  In  the  case  of  Bex  r.Sar- 
gent  (b),  the  question  was,  what  residence  within  a  borough 
would  qualify  a  man  to  be  elected  to  the  office  of  bailiff, 
and  it  was  held,  that  a  person  connected  with  the  borough, 
taking  a  house  there  for  one  year  on  the  eve  of  the  elec- 
tion, and  occupying  such  house  for  three  days  and  nights^ 
was  sufficiently  qualified.  [The  Vicb-Chakoellob.— The 
question  there  was,  not  so  much  what  was  or  not  residence, 
as  what  amount  of  residence  was  required.] 

So,  in  King  y.  Mitchell  (c),  where  the  qualificatien  of 
voters  for  corporate  offices  in  the  city  of  Norwich  was, 
that  the  voter  should  be  a  freeman,  who  for  six  calendar 
months  last  past  had  been  an  inhabitant  within  one  of 
the  wards,  substitutes  in  the  militia,  who  had  dwelling* 
houses  in  Norwich,  in  which  they  left  their  families,  and 
to  which  they  returned  from  time  to  time  from  their  regi- 
ment, which  was  quartered  at  Colchester,  were  held  to  be 


(a)  1  Mjui.  &  G.  1.        (6)  5  T.  U.  466.        (c)  10  East,  611. 
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qualified  to  vote    In  Rex  v.  The  Duke  of  Richmond  (a)^ 
the  question  of  the  residence  of  a  bailiff  again  arose,  and  it 
was  held,  tkat  merely  taking  a  lodging  within  the  borough 
and  staying  there  a  few  days  was  not  sufficient.    Doe  d. 
Shaw  V.  Steward  (b)  was  a  bequest  of  a  leasehold  house  to 
one  to  hold  for  the  term  *'  if  he  shall  so  long  live  and 
continue  to  inhabit  the  said  house,  and  from  and  after  his 
decease  or  giving  up  the  possession,"  gift  over.    The  lega- 
tee took  possession,  and  afterwards  went  to  sea,  leaving  his 
wife  and  family  on  the  premises,  where  the  wife  continued 
to  carry  on  his  business;  and  after  an  absence  of  about 
six  months  he  returned,  and  resumed  his  residence  on  the 
premises,  when  he  became  insolvent,  and  the  house  was 
taken  by  his  assignees;  and  it  was  held  that  the  gift  over 
did  not  take  effect   So,  a  man  may  be  rated  as  *^  occupier" 
of  a  house,  though  not  there  for  a  year:  Rex  v.  Inhabi- 
tants of  Aberyetwiih  (c).    Therefore  the  term  '*  residence  " 
by  no  means  necessarily  implies  personal  presence.  And  the 
construction  cannot  be  aided  by  a  period  for  such  residence 
being  specified;  and  therefore,  if  it  stood  upon  the  latter 
clauses  alone,  it  would  be  altogether  indefinite.    But  the 
first  clause  of  the  proviso  throws  a  light  upon  the  whole, 
which  makes  the  meaning  clear,  shewing  that  the  residence 
required  is  only  for  the  purpose  of  keeping  the  house  in 
good  order  and  repair;  and  if  that  be  done  there  is  no  rea- 
son for  requiring  the  owner  for  the  time  being  to  be  per- 
sonally present 

Mr.  Brown,  for  the  first  tenant  in  tail. 

Mr.  RoUy  Q.  C,  afterwards  mentioned  the  case  ofFiUing- 
ham  V.  Bromley  (d). 

The  Vioe-Chancbllor  reserved  his  judgment 
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(a)  6  T.  R  660. 

(b)  1  Ad.  &  E.  300. 


(c)  10  East,  36a 
Id)  T.  &  R.  530. 
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Vice-Chakobllob  Sib  W.  Paqb  Wood,  after  staling  the 
limitations  in  the  will,  and  the  first  clause  of  the  proTisOy 
which  is  given  between  inverted  commas^  supra,  pp.  5S5, 
636,  continued: — 

This  first  clause  seems  to  direct  one  of  two  things:  that 
the  person  entitled  in  possession,  whether  an  infant  or 
adult,  should  either  reside  or  keep  up  a  suitable  establish- 
ment at  Decker  Hilly  the  purpose  expressed  being  to  keep 
the  house  clean,  neat,  and  well  aired,  and  the  grounds 
neat  and  in  good  condition.  [His  Honour  then  read  the 
succeeding  provisoes,  supra,  pp.  536 — 538]. 

The  question  is,  whether  or  not  in  effect  the  whole  di- 
rection as  to  residence— looking  to  the  various  authoritiea^ 
and  especially  to  the  case  of  FUUngham  v.  Bromley  (a), 
which  decides,  that  a  direction  of  this  description  as  to 
residence,  with  a  clause  of  forfeiture  in  the  event  of  non- 
residence,  is  a  direction  to  be  strictly  construed — ^is  so 
vague  and  indefinite,  that  it  is  impossible  to  give  it  any 
effect,  and  therefore  the  whole  limitation  must  be  dis- 
regarded. 

It  was  argued,  first,  that  upon  the  subsequent  clauses, 
omitting  the  first  clause  containing  the  alternative  direc- 
tion, the  term  **  residence"  was  entirely  vague;  and  several 
oases  were  cited  besides  that  of  FUUngham  v.  Brandejfia), 
to  shew  that  there  is  considerable  difficulty  in  deciding 
what  is  or  is  not  sufficient  residence  to  satisfy  a  direc- 
tion of  this  nature.  It  was  then  aigued,  that  if  the 
meaning  of  the  word  '^residence"  be  so  doubtful,  fixing 
a  period  for  such  residence  cannot  alter  the  case.  I 
think  that  this  is  the  first  fallacy  of  the  argument  A 
great  part  of  the  difficulty  in  these  cases  has  arisen 
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firom  no  time  being  limited  for  the  residence  required 
Thus,  in  FiUingham  y.  Bromley  (a)^  no  period  for  residence 
was  mentioned  in  the  will,  but  the  direction  was  simply, 
that  the  person  entitled  to  and  possessed  of  the  heredita- 
mentSy  which  were  devised  in  strict  settlement,  should  not 
lease  part  of  them  called  JutSy  "and  that  every  such  person 
or  persons  should  live  and  reside  on  the  said  estate  called 
Juts;  and  for  default  thereof/^  all  the  property  was  given 
over:  and  Lord  JSldon  put  a  question,  which  shews  the  diffi- 
culty that  occurs  when  no  specific  period  for  residence  is 
pomted  out.   He  asked,  "  Suppose  he  had  been  a  member  of 
Parliament  and  had  had  a  house  in  London,  would  you  have 
said,  that  he  did  not  live  and  reside  at  JutaV*    The  cir- 
cumstances of  that  case  were  stronger  in  favour  of  the 
construction  contended  for  here  by  Mr.  RoU,  if  a  spe- 
cific period  of  residence  had  been  there  pointed  out,  be- 
cause that  was  a  case  between  vendor  and  purchaser,  the 
vendor's  title  depending  upon  whether  or  not  there  had 
been  a  forfeiture.    The  tenant  for  life  under  the  will  had, 
for  a  certain  period,  kept  up  an  establishment  and  resided 
at  JiUs;  but,  for  several  years,  he  had  ceased  to  live 
there,  though  he  still  kept  up  an  establishment  in  the 
house;  and  the  question  was,  whether  he  had  thus  incur- 
^  a  forfeiture  or  not    One  sees  plainly  how  the  difficulty 
struck  Lord  Eldon  from  the  form  of  his  question.    Gene- 
^^li  if  a  party  has  two  or  three  establishments,  every 
one  of  them  may  be  called  his  residence,  and  not  less  so 
because  he  may  not  go  there  for  some  yeara    If  he  keeps 
up  an  establishment  in  it^  the  place  is  still  his  residence; 
and  thus  he  may  be  said  to  have  his  residence  in  two  or 
three  different  counties.    The  question  is  entirely  distinct 
from  that  of  domicil,  which  is  often  wholly  independent 
of  actual  residence.    Every  person  is  assumed  to  have 
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some  domiciL    While  an  infant,  he  has  the  domicil  of 
his  parents,  which  continues  even  after  he  comes  of  age, 
until  he  changes  it  and  acquires  another.   So  that  a  person 
might  be  born  in  England^  of  parents  whose  domicil  was 
Scotch,  and  he  might  never  afterwards  acquire  a  domicU 
of  his  own,  and  thus  might  have  a  Scotch  domicil  without 
ever  having  been  in  Scotland.    But  "  residence  "  implies, 
in  all  cases,  personal  presence  in  the  locality  at  some 
period  or  other,  and  the  real  difficulty,  in  a  direction  of 
this  kind,  arises  from  the  absence  of  any  limitation  of  the 
time  for  such  residence.     If  a  person  is  directed  to  reside 
at  a  certain  house,  and  it  is  not  said  for  how  long,  it  may 
be  contended  that  he  should  be  there  all  his  life;  or  if  he 
constantly  keeps  up  an  establishment  there,  it  may  be 
argued  to  be  sufficient  if  he  goes  there  only  once  in  his 
lifetime;  but  to  say  that  a  person  can  be  resident^  in  any 
sense,  who  has  never  been  personally  present  at  the  place, 
would  be  an  entire  contradiction  of  the  terms  employed 


That  the  word  "  residence  "  has  this  meaning,  is  very 
apparent  from  those  statutes  which  have  a  penal  charac- 
ter, requiring  the  residence  of  the  clergy.  I  think  that  the 
decisions  upon  them  have  considerable bearingon this  ques- 
tion, as  it  occurred  to  me  indeed  when  this  case  was  being 
argued.  The  first  of  these  statutes  is  the  21st  of  Hen.  8, 
c  13;  by  the  25th  section  of  which  it  was  enacted,  that  a 
spiritual  person  shall  be  "  personally  resident  and  abiding 
in  and  upon''  his  dignity,  prebend,  or  benefice;  and  in  case 
any  spiritual  person,  after  the  time  therein  mentioned, 
'^keep  not  residence  at  one  of  his  said  dignities,  prebends, 
or  benefices,  as  is  aforesaid,  but  absent  himself  wilftdly  by 
the  space  of  one  month  together,  or  by  the  space  of  two 
months  to  be  accounted  at  several  times  in  any  one  year, 
and  make  his  residence  or  abiding  in  any  other  places 
by  such  time,  that  then  he  shall  forfeit  for  every  default 
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lot"    It  is  true,  that  the  words  ''  but  absent  himself'  are 
introduced,  as  well  as  the  term  "  residence ;"  but  I  think 
that  those  words  are  only  an  expression  of  what  the  word 
'residence'  means,  that  is,  personal  residence.    The  statute 
was  a  penal  act»  and  no  difficulty  arose  in  applying  it 
One  of  the  earliest  decisions  shews,  that  under  the  Act, 
and  a  fortiori  under  this  will,  there  may  be  excuses  for 
non  residence,  though  that  is  not  expressly  provided  for; 
but,  subject  to  this,  the  Act  was  put  in  force.    The  case 
is  Btider  and  Ooodale'a  case  (a),  it  was  an  information  by 
an  informer  qui  tam  &a,  and  on  a  special  verdict  it  was  de- 
cided, that  the  parson  ^' ought  to  abide  on  his  rectory,  viz. 
the  parsonage  house,  and  not  in  another  house,  although 
it  be  within  the  same  parish,  for  the  statute  (21  Hen.  8,  c. 
13)  was  intended  not  only  for  serving  the  cure  and  for 
hospitality,  but  also  for  the  maintenance  of  the  house  and 
habitation  of  the  parson,  not  only  for  himself,  but  also  for 
his  successors,  that  they  also  may  keep  hospitality  there.'' 
That  is  ver7  applicable  to  part  of  the  reason  here  as- 
dgued,  namely,  the  maintenance  of  the  house.    "And  there 
it  was  agreed,  that  lawful  imprisonment  without  covin  is 
a  good  excuse  of  non  residency;  so,  if  there  be  not  any 
parsonage  house  there,  for  impotentia  excusat  legem,  and 
these  cases  are  excepted  out  of  the  Act  by  construction 
of  law.    And  note,  that  it  was  held  in  the  Exchequer, 
Trin.  39  Eliz.,  that  sickness  without  fraud  was  also  a  good 
excuse,  viz.  if  the  patient  remove  by  advice  of  his  physician, 
bona  fide,  for  better  air,  and  for  recovery  of  his  health." 
Residence,  then,  meant  personal  residence  in  the  rectory 
house,  for  the  purpose  of  keeping  it  up. 


1854. 
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Then  came  the  statute  of  the  13  Eliz.  c.  20,  which  was 
far  more  penal,  because  it  not  only  affected  the  parson  but 
oth»  persons ;  that  statute  directs  "  that  no  lease  after  the 
15th  day  of  May  next  following  the  beginning  of  this  Par- 


(a)  6  Hep.  21b. 
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liament^  to  be  made  of  any  benefice shall  endure  any 

longer  than  while  the  lessor  shall  be  ordinarily  resident  and 
serving  the  cure  of  such  benefice,  without  absence  above 
fourscore  days  in  one  year;  but  that  every  such  lease,  so 
soon  as  it  or  any  part  thereof  shall  come  to  any  possessbn 
or  use  above  fori>idden,  or  immediately  upon  such  absence, 
shall  cease  and  be  void,  and  the  incumbent  so  offending 
shall  for  the  same  lose  one  year's  profit/^ 

There  have  been  many  decisions  upon,  that  enactment 
It  is  true  that  the  section,  besides  imposing  residence,  pro- 
hibits absence;  but  I  think  that  is  simply  a  negative  mode 
of  imposing  the  residence.  Some  leases  have  been  avoided 
upon  this  statute,  even  at  the  instance  of  the  parson  him- 
self; and  a  decision,  that  an  absence  of  eighty  days  in  s 
year,  where  the  parson  '^did  upon  all  occasions  resort  to 
his  parish,  and  perform  divine  service  in  the  church  four 
days  in  a  week,  and  duly  serve  the  cure  thereof,  thon^ 
he  lived  in  another  parish,''  was  not  such  a  non-residence 
as  would  avoid  a  lease  of  his  glebe  and  tithes  made  by 
him  under  this  statute,  has  been  disapproved  of  (a). 

Let  us  consider  this  will,  and  see  whether  in  fact  pe^ 
sonal  residence  is  not  here  very  strictly  required.  If  it 
be  not,  it  seems  to  me  that  there  are  no  words  in  the  Eng- 
lish language  that  can  impose  such  a  condition.  Firsts 
with  respect  to  the  clause,  which  does  not  provide  forfei- 
ture for  non-residence.  That  clause  requires  all  parties^ 
whether  infant  or  adult,  to  reside  or  keep  up  an  establish- 
ment, shewing  that  the  two  things  were  different  in  the 
mind  of  the  testator.  Then  the  will  proceeds  to  provide,  bj 
way  of  forfeiture,  that  the  person  entitled,  if  of  full  age, 
is  to  reside  for  six  months,  and  if  any  person  of  full  age 
should  for  five  years  neglect  to  reside  in  the  house  at  Dedier 
HiU  for  six  months  in  every  year,  there  is  a  ffSi  over.  The 
testator  thus  clearly  points  out  the  duty  imposed  upon 

(a)  4  Bac.  Ab.  732 ;  but  see  GUb.  Eq.  Rep.  228. 
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a  party  taking  the  estate.    He  limits  the  time  for  residence 
in  the  house  to  six  months  in  every  year,  which  seems  to 
get  rid  of  Lord  Eldms  difficulty  as  to  the  person  being  a 
member  of  Parliament^  there  being  no  definite  period  for  . 
residing  specified  in  the  case  before  him.    But  it  would 
appear  further,  that  the  person  who  drew  this  will  had 
that  case  of  FUlingham  v.  Bromley  (a)  in  view,  because 
there  is  an  express  provision  here  for  the  party  being  a 
member  of  Parliament,  in  which  case  he  is  excused  by 
residing  in  the  house  three  months,  and  by  occasional  re- 
sidence during  the  sitting  of  Parliament,  and  keeping  up 
an  establishment  there,  which,  it  is  provided,  shall  be  equi-> 
valent  to  a  six  months  residence.    What  can  that  mean, 
except  the  personal  residence  at  the  house  of  the  party 
in  question  in  the  vacations  or  other  intervals  of  his  par- 
liamentary duty?    The  distinction  is  between  residence, 
and  keeping  up  an  establishment  coupled  with  days  of 
occasional  residence,  which  may  be  taken  into  calculation 
in  making  up  the  three  months  during  the  period  of  his 
being  called  to  attend  at  the  sittings  of  Parliament.    I  am 
of  opinion,  therefore,  if  I  regard  the  object  of  keeping 
the  house  in  good  condition,  or  the  other  necessary  duties 
of  a  landlord,  which  may  reasonably  be  considered  to 
have  been  in  the  testator's  mind,  he  must  have  contem- 
plated (except  in  the  case  of  a  member  of  Parliament,)  a 
personal  residence  at  the  house  for  a  period  of  six  months, 
between  January  in  one  year  and  January  in  the  next 
Then  it  is  said,  that  the  first  clause  throws  consider- 
able light  upon  the  whole  provision.    That  is  a  general 
clause,  without  any  condition  of  forfeiture,  that  every  per- 
son, not  making  any  distinction  as  to  age,  coming  into 
P^^ssession  of  the  house  at  Decker  Hill,  "  do  reside  or  keep 
up  a  suitable  establishment  at  Decker  Hill  aforesaid,  so  as 
to  keep  the  said  house  clean,  neat,  and  well  aired;  and 
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also  do  and  shall  keep  the  gardens  and  pleasure-groTindS) 
and  fann  belonging  to  the  said  house,  neat^  and  in  good 
condition/'  to  the  satisfaction  of  the  trustees  of  the  will; 
and  in  default,  the  trustees  out  of  the  rents  are  to  do  or 
cause  to  be  done  all  such  matters  as  shall  be  left  undone 
It  was  argued,  that  this  was  the  key  to  the  whole  pronso, 
and  that  the  main  object  of  the  will  was  to  keep  the  place 
in  good  condition ;  and  that  the  party  had  the  option  of  re- 
siding; or  keeping  it  up  without  residence ;  and  that  the 
subsequent  conditions  were  to  be  read  with  reference  to 
that,  and  as  long  as  one  of  the  alternatives  was  fulfilled 
the  whole  limitation  would  be  satisfied.    But  it  seems  to 
me,  that  there  is  a  wide  distinction  between  that  Srst 
clause  and  the  subsequent  clauses  imposing  forfeiture  for 
a  breach  of  their  proyision&    First  of  all,  there  is  a  general 
proviso,  that  every  one  entitled  to  the  property,  including 
infants  as  well  as  adults,  must  either  reside  or  keep  it  npi 
The  second  clause  provides,  "  that  the  said  Beriah  Boifidd 
or  his  sons  or  daughters,  or  any  other  such  person  as  afore- 
said, taking  in  remainder  after  him,  who  shall  for  the 
time  being  come  into  possession  and  beneficial  enjoyment 
of  my  said  mansion  house  at  Decker  Hitt,  by  virtue  of  or 
under  the  trusts  of  this  my  will,  and  who  shall  be  of  full 
age,  shall  reside  **  for  six^  months  in  the  year;  and  in  de- 
fault there  is  a  clause  of  penalty  and  forfeiture.    The 
ground  of  the  distinction  is  clear.    The  owner,  if  an  infanti 
might  be  absent  at  school,  or  the  like,  and  then  the  house 
being  kept  in  proper  order  would  answer  every  purpose; 
but  when  he  is  of  ftdl  age,  and  competent  to  perform  the 
duties  of  a  landlord,  then  he  is  required  personally  to  it- 
side  at  the  house. 

Observations  were  made  upon  external  circumstances, 
as  tending  to  aid  the  construction.  It  was  said,  that  the 
testator  knew,  at  the  time  of  making  these  limitations) 
that  this  gentleman  had  another  large  property,  upon 
which  it  would  be  more  agreeable  to  him  to  reside,  and 
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that  it  would  be  veiy  inconvenient  to  bim  to  keep  up  the 
two  establishments;  and  that  he  also  knew  that  this  gen- 
tleman had,  at  the  date  of  this  will,  extensive  iron  and 
Goal  works,  in  which  he  was  engaged,  at  some  distance. 
Some  of  these,  however,  seem  to  be  only  about  five  miles 
distant  from  this  house.    But  I  do  not  think  it  very  mate- 
rial to  enter  into  these  considerations,  because  the  fact  of 
Ae  testatot's  knowing  how  this  gentleman  was  situated,  can- 
not alter  the  effect  of  words,  so  clearly  expressed  as  in  this 
will.    On  the  contraiy,  I  should  rather  have  expected,  that, 
if  the  testator  had  any  intention  of  exempting  this  gentle- 
man from  the  performance  of  this  condition,  he  would  have 
taken  care  to  have  used  words  clearly  rendering  it  un- 
uecessaiy  for  him  to  be  personally  present  at  Decker  HUL 
Instead  of  which,  the  whole  will  appears  to  me  to  be  care- 
fully penned,  so  as  to  tie  down  the  devisee,  when  of  full 
age,  to  a  personal  residence  at  this  house  during  a  certain 
period  in  each  year.     Of  course,  therefore,  the  mode  in 
which  he  has  actually  been  living  there  during  the  past 
year,  has  not  complied  with  the  condition,   and,  as  the 
year  has  elapsed,  the  question  is  now  ripe  for  decision. 


IBM. 


Declare,  that^  according  to  the  true  intent  and  meaning 
of  the  will  of  the  testator,  the  personal  residence  otBeriah 
Botfiddy  or  of  his  sons  or  daughters,  or  any  other  person 
taking  in  remainder  after  him,  who  should  come  into  the 
possession  and  beneficial  enjoyment  of  the  mansion  house 
at  Decker  HiU,  by  virtue  of  the  trusts  of  the  will,  and 
Bhould  be  of  full  age,  is  required  at  the  said  mansion  house 
tor  the  period  of  six  months,  between  the  1st  of  January 
ill  one  year  and  the  1st  of  January  in  the  ensuing  year, 
during  every  year  of  such  possession,  subject  to  the  pro- 
viso in  the  wiU  contained,  which  refers  to  the  said  Beriah 
Boifidd  or  any  other  such  person  as  aforesaid  being  a 
member  of  Parliament    And  it  appearing  by  the  evidence 
that  the  said  Beriah  Botfield  was  not  present  at  Decker 
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HUl  during  a  period  of  168  days  between  the  Ist  of  Janu- 
ary, 1852,  and  the  1st  of  January,  1863»  declare,  that  the 
Plaintiffs,  the  trustees  of  the  will,  ought  to  retain  out  of 
the  rents  and  profits  of  the  estates  the  sum  of  lOOOL,  to 
be  applied  by  them  at  their  discretion,  in  building,  drain- 
ing, or  other  permanent  improvements  on  the  estates. 

Mr.  Wickens  asked  whether  it  was  necessary  to  spend 
the  night  of  a  day  of  residence  at  the  house. 

The  Vice-Changellor  said,  that  he  thought  that  was 
not  necessary;  but  that,  if  the  owner  were  personally  pre- 
sent at  the  house  for  any  part  of  one  day,  that  would  be 
a  sufficient  residence  for  that  day. 


April  ^M. 

SpeafiePef 


LeatekoUU — 
Cbrenamti 
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DARLINGTON  v.  HAMILTON. 

John  DARLINOTON,  the  Plaintiff  in  this  suit,  oa 
the  14th  of  July,  1863,  caused  a  certain  messuage  and  the 
appurtenances  to  be  put  up  for  sale  by  public  auction  at 
the  City  Auction  Mart,  pursuant  to  printed  particulars 
and  conditions  of  sale  previously  advertised  and  pub* 

years  under- 
let for  a  leaf 

term,  and  the  underieBMe  tell  by  anetion  the  leiaor  term  deseribing  it  M  a  Uam,  and  oneof  the  cod* 
ditiona  of  sile  is,  that  the  lessor^s  title  shall  not  be  inqnired  into;  the  yendor^s  title  being  good:— 
Qiunre^  whether  the  purchaser  can  refuse  to  complete  becaose  there  is  a  term  inteqpoaed  betiroenthe 
yendor^s  interest  and  the  freehold. 

Bnt,  in  sach  a  case,  where  the  property  was  included  in  the  original  lease,  together  with  otber 
hereditaments,  subject  to  geneial  corenants,  and  a  power  of  reentry  for  breach  of  any  of  tlieai,  md 
the  purchaser  had  disooyered  these  fiicts  aliunde: — HeU^  that  he  was  entitled  to  refiiae  to  pdbiB 
his  contract,  notwithstanding  that  the  original  lease  contained  proyisions  for  the  i^portioBmeBt  d 
the  rent,  and  of  the  power  of  re-entiy. 

It  is  a  formidable  objection  to  the  title  of  a  yendor  of  leasehold  property,  that  he  has  nnddetit 
by  a  lease,  which  does  not  contain  similar  coyenants  to  &oee  by  which  he  is  bound  to  his  own  \mft^ 
for  example,  coyenants  to  build,  or  to  paint  at  certain  periods;  for  the  yendor  may  thus  hare  pot  >< 
out  of  hu  power,  during  the  imderlease,  to  perform  coyenants  for  the  breach  of  which  the  onginal 
lessor  can  re-enter. 

Qutfiw,  whether  the  doctrine,  that  a  purchaser  of  leaseholds,  or  of  freeholds  su^ect  to  a  leiie,  !»> 
notice  of  the  coyenants  in  the  lease,  can  be  extended  to  fix  him  with  notice  of  colktaal  foeli  iHt^ 
in  such  coyenants?  If  such  facts  disclose  a  defect  in  the  yendor's  title,  the  Court  will  not  compel  tbe 
purchaser  to  perform  his  contract,  whether  he  had  notice  or  net. 
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liflhedi    The  particulars  of  sale  described  the  property  as 
follows: 

**  The  well-built  House  and  Shop,  eligibly  situate  on  the 
Crown  Estate^  and  being  33  Upper  Albantf-g^reet,  Regent's 
Parkj  comprises,"  stating  the  rooms  on  each  floor. 

"Let  to  Mrs.  Lucy  PhiUipa  on  lease  for 

14  years,  nt  per  annum  .     56    0    0 

"Held  by  lease  for  a  term  of  95f  years, 
from  29th  September,  1829,  ai  a  ground 
ren^  of  per  annum  .    16    0    0 

^40    0    0" 
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And  the  5th  condition  of  sale  was  as  follows: — 

"That,  within  four  days  from  the  day  of  the  sale,  the 
vendor  shall,  at  his  own  expense,  deliver  to  the  purchaser 
an  abstract  of  his  title,  commencing  with  an  indenture  of 
the  13th  day  of  January,  1830,  being  the  lease  by  which 
the  premises  were  granted  to  him.  The  purchaser  shall 
not  require  proof  or  production  of  the  lessor's  title,  or  any 
title  prior  to  such  lease ;  and  if  he  insist  on  any  evidence 
in  proof  of  the  identity  of  the  premises,  or  that  the  cove- 
nants in  the  lease,  or  any  of  them,  have  been  duly  per- 
formed, the  same  must  be  had  at  his  own  expense."' 

The  abstract  was  duly  delivered.  It  stated,  first,  a  lease 
of  the  premises  in  question,  by  deed,  dated  the  13th  of  Janu- 
^i  1830,  and  made  between  Oearge  MaUam  of  the  one 
p&rt,  and  the  Plaintiff  of  the  other  part,  for  the  term  of 
J^ety-five  and  three  quarter  years  from  the  29th  day  of 
September  then  last,  at  the  rent  of  16i,  payable  quarterly; 
^d  it  stated  the  effect  of  the  covenants ;  and  that  among 
the  rest  there  was  a  covenant  in  the  lease  "  to  paint  twice 
over,  in  good  and  proper  oil  colours,  all  the  outside  wood 
and  iron  work,  and  recolour  and  repaint  in  imitation  Bath 
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stone  all  the  outside  stucco  work,  and  clean  the  oatside 
stone  work  of  the  said  messuage  and  buildings  in  August 
then  next,  and  in  August  in  eyery  succeeding  fourth  year, 
and  not  at  any  other  time  (except  only  so  far  as  might  be 
necessary  towards  re-instating  the  premises  in  the  event 
of  fire).    To  paint  in  manner  aforesaid  the  inside  work  of 
the  messuage  and  buildings  in  the  year  1888,  and  in  eyery 
succeeding  eighth  year;  and  that  all  such  outside  painting 
should  be  done  of  such  colour  and  in  such  manner  as  the 
said  George  Mattam^  his  executors  &c,  and  the  Commis- 
sioners of  His  Majesty's  Woods  and  Forests,  and  the  Sur- 
veyor-General of  His  Majesty's  Land  Revenues  for  the 
time  being  should  direct"    And  a  covenant  by  the  said 
Oeorge  MaUam,  for  himself,  his  executors,  administra- 
tors, and  assigns,  for  quiet  enjoyment  by  the  said  John 
Darlington    "without    let   or  hindrance  from  the  said 
Oeorge  MaUam,  his  executors,  administrators,  or  assigns, 
or  any  person  claiming  under  him  or  them,  or  in  con- 
sequence of  the  non-payment  of  any  rent  reserved,  or 
non-performance  of  any  of  the  covenants  on  the  part  of 
the  lessee,  his  executors,  administrators,  or  assigns^  con- 
tained in  a  certain  indenture  dated  the  loth  day  of  May> 
1827,  made  between  the  King's  most  excellent  Majesty 
of  the  first  part,  the  Bight  Hon.  Charles  Arbuthnoty  FO- 
liam  Dacres  Adama,  and  Henry  Dawldns,  Esquires,  Com- 
missioners of  His  Majesty's  Woods  and  Forests  and  Land 
Revenues  of  the  second 'part;  John  HiU  of  the  third  part, 
and  the  said  Plaintiff  of  the  fourth  part;  whereby  the  pre- 
mises (among  other  hereditaments)  were  demised  to  the  sud 
Plaintiff,  his  executors,  administrators,  and  assigns, />r  a 
h^yer  term  than  was  ihertby  gramtml,  and  which  lastHBen- 
tioned  indenture  and  the  premises  thereby  demised  were 
by  indenture  of  assignment  (indorsed  on  the  said  inden- 
ture of  lease)  dated  the  2l6t  day  of  April,  1827,  and  made 
between  the  Plaintiff  of  the  one  part,  and  the  said  Otorge 
MaUam  of  the  other  part,  assigned  to  the  said  Oeorge 


CASES  IN  CHANCERT.  553 

Mattan^  his  executors,  adminifitrators^  and  assigns,  for  all  1954. 

the  residue  of  the  term  granted  by  the  said  indenture  of  ^^^^^^^  " 

lease,"  and  there  was  also  a  covenant  by  Ctearge  Mallam  9. 

to  produce  the  said  lease  of  the  15th  of  May,  1827.  "ttTOH. 

The  abstract  next  stated  an  indenture  of  lease,  dated 
the  31st  of  January,  1853,  between  the  Plaintiff  and 
Lucy  PhiUipSy  q>in8ter,  whereby  the  Plaintiff  demised  the 
premises  to  Lucy  PhiUips  for  fourteen  years  from  Decem- 
ber the   25th,  1852,  subject  to  the  rent  and  covenants 
therein  contained.    Among  these  covenants  there  was  no 
covenant  to  paint  similar  to  that  in  the  Plaintiff's  own 
lease,  nor  did  the  underlease  contain  any  notice  of  that 
lease,  but  there  was  a  covenant  thus  stated  in  the  ab- 
stract: "  To  repair  the  inside  of  the  premises  with  all 
manner  of  needful  and  necessary  reparations,  the  same 
being  first  put  into  good  and  tenantable  repair  by  the 
said  J.  Darlington,  his  executors,  &c.,  and  the  same  in 
such  state  of  repair  to  peaceably  leave  and  surrender 
on  the  determination  of  the  term.    That  it  should  be 
lawful  for  the  said  J.  Darlington,  his  executors  &c.,  and 
for  the  superior  landlord  for  the  time  being,  or  any  of 
their  stewards  or  agents,  with  or  without  workmen,  twice 
or  oftener  in  every  year,  at  all  seasonable  times^  to  en- 
ter upon  the  premises,  to  view  the  state  and  condition 
of  repairs,  and  if  want  of  reparation  should  be  found  in 
the  inside  of  the  said  messuage,  to  give  notice  in  writing 
at  or  upon  the  said  premises  for  the  said  Lucy  Phillips  to 
repair  and  amend  within  three  months;  and  the  said  Lucy 
PhiUipSy  for  herself,  her  executors  &c.,  covenanted  to  re- 
'    pair  and  amend  the  same  accordingly/'    And  there  was 
also  a  covenant  by  the  Plaintiff  to  paint  all  the  outside 
woodwork  and  ironwork  in  every  fourth  year  twice,  with 
good  and  proper  oil  colours. 

The  Defendant  made  objections  to  the  title,  on  the 
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grounds  that  the  premises  were  held  under  an  underleage; 
and  that  other  premises^  besides  the  house  in  question  were 
comprised  in  the  original  lease;  and  that  these  facts  were 
not  disclosed  hj  the  particulars  or  conditions  of  sale;  and 
that  the  lease  to  Lucy  PhiUips  contained  no  covenant  on 
her  part  to  paint  the  inside  of  the  premises,  so  as  to  cor- 
respond with  the  like  coyenant  contained  in  the  lease  to 
the  Plaintiff;  and  that  the  said  lease  to  the  said  Lucy 
PhiUips  contained  a  covenant  by  the  Plaintiff  to  paint  the 
outside  of  the  premises  at  times  which  would  not  corre- 
spond with  the  times  at  which  such  painting  was  reqoired 
under  the  lease  to  him. 


Upon  the  Defendant  refusing  to  complete  his  contract, 
the  vendor  filed  the  bill  in  this  suit  against  him  to  enforce 
specific  performance;  and  the  bill  stated,  among  other 
things,  the  original  lease  of  the  premises  from  the  Crown, 
dated  the  15th  of  May,  1827,  whereby  it  appeared  that 
these  premises  were  demised,  together  with  three  other 
pieces  of  ground,  to  the  Plaintiff,  his  executors,  adminis- 
trators, and  assigns,  for  the  term*  of  ninety-nine  years, 
from  the  5th  day  of  July,  1826,  at  a  rent  of  a  peppercorn 
for  the  first  two  years  of  such  term,  and  for  the  residue  of 
such  term  at  separate  and  distinct  rents  for  each  of  the 
pieces  of  ground  thereby  demised,  the  annual  rent  of  the 
said  premises  being  122.;  and  also,  by  way  of  additional 
rent,  such  sum  as  the  lessor  might  expend  in  insuring  the 
said  premises  from  time  to  time;  and  that  such  lease 
contained  a  proviso  that  no  one  of  the  pieces  of  ground, 
with  its  appurtenances,  should  at  any  time  be  liable  to 
any  further  or  other  annual  rent  than  the  separate  and 
distinct  rent  thereinbefore  reserved  in  respect  thereof, 
wholly  independent  of  either  of  the  other  yearly  rents  re- 
served in  respect  of  the  other  premises  thereby  demised; 
and  that  all  and  every  such  sums  and  sum  of  money  as 
should  become  due  by  virtue  of  the  reservation  for  insur- 
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ance  as  aforesaid,  should  be  chaiged  onlj  upon  the  parti- 
cular piece  of  ground,  with  its  appurtenances,  in  respect 
whereof  the  same  should  become  due,  and  not  upon  the 
other  or  any  other  of  the  said  pieces,  with  the  appurte- 
nances, respectively  thereby  demised    And  the  lease  con- 
tained general  covenants  affecting  the  whole  premises;  but 
in  the  proviso  for  re-entry  for  non-payment  of  rent,  or  non- 
performance of  covenants  in  the  said  lease,  it  was  declared 
''  that  the  non-payment  of  rent,  or  the  breach  or  non-per- 
formance of  any  covenant  with  respect  to  any  one  or  more 
and  not  the  whole  of  the  said  four  several  pieces  of  ground, 
with  the  appurtenances  respectively,  shall  not  authorise 
any  re-entry  into  or  upon  any  other  of  the  said  several  pieces 
of  ground,  with  the  appurtenances  respectively,  in  respect 
whereof  the  rent  shall  not  be  in  arrear,  and  there  shall 
not  have  been  any  such  breach  or  non-performance  of 
covenant" 


1854. 


Siatematt. 


Hr.  Danid,  Q.  C,  and  Mr.  Orenside  for  the  Plaintiff,  con- 
tended, that  the  purchaser  must  be  considered  to  have  had 
notice  of  the  statements  in  the  underlease  to  the  vendor, 
which  disclosed  the  existence  of  the  original  lease,  upon  the 
doctrine  laid  down  in  Pope  v.  Oarland  (a),  which  decided 
that  a  purchaser  of  leasehold  property  must  in  such  case 
be  taken  to  have  notice  of  the  amount  of  the  groimd- 
rent  and  the  terms  of  some  special  covenants;  and  recog- 
nised in  Van  v.  Corpe(J}),  where  a  person,  having  agreed 
to  take  a  lease  of  a  house  from  the  original  lessees, 
it  was  considered  immaterial  whether  he  had  or  had  not 
notice  of  the  nature  of  the  tenure  of  his  lessors,  as  the 
agreement  amounted  to  a  representation  that  they  had 
power  to  make  the  intended  lease;  and  Hail  v.  Smith  (c)^ 
where  a  purchaser  was  compelled  to  perform  his  contract 
to  purchase  a  manor  and  house,  which  were  described  as 

(a)4Y.&C.£xch.304.    (&)  3  My.  &  K.  269.    (c)  14  Yes.  426. 
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subject  to  a  lease  by  the  rendor  to  a  third  penon,  althangh 
he  objected  to  some  of  the  covenants  in  the  lease ;  for,  as 
Sir  W.  Orant,  H.  B.,  said  in  his  judgment^  it  was  the  busi- 
ness of  the  purchaser  to  look  at  the  lease;  and  ''if  the 
party  has  notice  that  the  estate  is  in  lease,  he  has  notice 
of  every  thing  contained  in  the  lease:  if,  for  instance^ 
there  is  a  covenant  to  renew,  the  purchaser  cannot  object 
that  he  had  no  notice  of  that  particular  covenant''    And 
in  Waiter  v.  Maunde(a),  where  leaseholds  were  sold,  whidi 
were  stated  to  be  held  with  others  under  one  lease  resenr- 
ing  rent,  the  purchaser  was  held  to  have  constructive  no- 
tice of  a  power  of  re-entry  on  the  whole  premises  oontaiii- 
ed  in  the  lease.    [Vios-Chahosllob. — Is  that  doctrine  0/ 
notice  extended  to  collateral  facts  stated  in  the  lease? 
Warren  v.  Richardson  (b)    decided,  that^   whatever  no- 
tice he  may  have,  the  Court  will  not  compel  a  purdiaser 
to  take  a  bad  title.]     There  could  be  no  objection  here 
made  to  the  title  on  the  ground  of  this  property  being  in- 
cluded in  a  previous  lease  with  other  property,  because 
the  rent  and  power  of  re-entry  for  breach  of  the  covenants 
were  apportioned.     [Mr.  RoU,  Q.  C,  referred  to  Madden 
V.  Booih{c),'\  [Vice-Chancellor. — ^That  was  a  misdescrip- 
tion of  the  term  to  be  sold,  which  was  in  fact  nine  dajs' 
shorter  than  it  was  stated  to  be.    The  only  apparent  mis- 
description here  is,  that  the  premises  were  held  ^^€A  a 
ground  r€nt"'\  [Mr.  RoU, — But  "it  is  of  great  importance 
to  a  purchaser  not  to  have  fmy  third  person  stand  between 
him  and  the  owner  of  the  inheritance:''  Sugdyendft 
Pur.  p.  341.     Purchasing  by  this  description,  he  had  a 
right  to  suppose  that  he  was  buying  a  lease  made  by  the 
owner  of  the  freehold.]  It  is  then  objected,  that  the  cove- 
nants in  the  underlease  to  Lucy  FhiUips  do  not  correspond 
with  those  in  the  lease  to  the  vendor;  but  the  purchaser 
must  be  taken  to  have  had  notice  of  that  too,  for  he  knew 


(a)  IJ.  &  W.  181.        (6)  Younge,  1.        (c)  2  De  G.  &  &  7ia 
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of  the  underieue,  and  he  should  have  looked  into  it  and 
compared  the  covenants  with  those  in  the  lease  which  he 
was  baying.  Bat  there  is  no  real  objection  on  this  ac- 
coant,  for  the  obligation  to  paint  is  provided  for  substan- 
tially in  the  covenant  to  repair  contuned  in  the  lease  to 
Xttcy  PkiUips. 


557 


Mr.  Rolt^  Q.  C.y  and  Mr.  Sdtvyn,  for  the  Defendant,  were 
not  heard. 


Yice-Chakckllob  Sib  W.  Paqb  Wood: — 

I  think  that  I  cannot  force  this  title  upon  the  pur- 
chaser. The  point,  in  some  respects,  is  new.  If  MaUam^ 
the  party  who  leased  this  property  to  Darlington^  had  been 
simply  a  lessee  of  this  one  house  by  itself,  and  had  then 
granted  an  underlease  to  DaHingUm,  and  DarUngUm  had 
put  that  up  for  sale  by  a  correct  description,  purporting 
to  sell  the  interest  which  he  had,  and  none  other,  it  would 
be  difficult  for  a  purchaser,  not  being  able  to  shew  any 
defect  in  such  a  title,  to  resist  performance  of  the  contract, 
simply  upon  the  ground  of  there  being  another  lease  for 
years  interposed  between  him  and  the  freehold  I  know 
of  no  case  which  has  gone  Airther  thanifocfofey  v.  Booth(a)y 
which  decided,  that,  when  a  purchaser  had  contracted  to 
buy  a  term  of  ninety-nine  years,  he  had  a  right  to  insist 
upon  having  the  very  thing  which  he  contracted  to  buy, 
and  the  vendor  must  shew,  if  he  could,  that  the  want  of 
a  few  days  of  that  term  was  too  trivial  a  difference  to  be 
a  ground  for  resisting  a  suit  for  specific  performance. 


Judgment 


In  this  case,  the  vendor  is  selling  an  estate  which  is 
included  in  a  former  lease  with  other  property,  and  this 


(a)  2  Do  G.  &  S.  718. 
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fact  was  not  stated  in  the  particulars  of  sala  Upon  the 
point  of  notice  I  have  no  doubt  It  is  quite  clear,  accord- 
ing to  the  doctrine  referred  to  and  confirmed  in  Warrmy, 
Richardson  (a)  and  Shepherd  v.  KeadeyQi),  that,  whatcTcr 
JadgmenL  may  be  the  terms  of  the  condition  of  sale,  if  the  purchMcr 
obtain  information  aliunde  that  the  title  of  the  rendor  u 
not  clear  and  distinct,  he  has  a  right  to  insist  upon  the 
objection. 

It  has  never  been  decided,  and  I  do  not  mean  now 
to  touch  that  question,  that,  if  a  person,  having  a  clear 
title  as  lessee  for  eighty  years,  makes  another  lease  for  m- 
ty  years,  and  then  the  underlessee  sells  by  auction  the  un- 
derlease for  sixty  years  simply,  describing  it  as  a  lease,  and 
subject  to  a  condition  of  sale,  that  the  lessor's  title  is  not 
to  be  inquired  into,  and  the  lessor's  title  is  perfectly 
good,  but  is  not  a  freehold,  but  only  a  term  of  years,  this 
alone  would  be  a  reason  for  resisting  specific  performance. 
But  here  the  title  of  the  lessor  is  not  plain  and  simple, 
but  is  so  much  embarrassed  that  I  cannot  force  this  pro- 
perty upon  the  purchaser.    The  lessor's  title  is  involTed 
with  the  title  to  other  property.    That  objection  has  been 
attempted  to  be  got  rid  of;  but  I  do  not  think  that  it  has 
been  done  so  effectually  as  to  prevent  all  danger  of  the 
vendor  being  ousted,  at  some  time  or  other,  on  accozut  q( 
some  breach  of  covenant  in  respect  of  the  other  proper^ 
with  which  this  is  so  connected.    The  facts  should  have 
been  stated  in  the  particulars,  and  expressly  provided  for 
by  the  conditions  of  sale,  to  enable  the  Court  to  enforce 
this  contract 

I  am  not  clear,  that  some  weight  ought  not  to  be  at- 
tached to  the  other  objection  as  to  the  covenant  to  ptunt 
If  a  lessee  had  covenanted,  in  the  first  four  years  of  Iub 


(a)  Younge,  1. 


(ft)  1  a  M.  &  R  117. 
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lease,  to  erect  a  substantial  building  on  the  land,  and  then 
made  an  underlease  without  having  perfonned  that  cove- 
nanty  and  without  taking  a  similar  covenant  from  the 
underlessee,  or  reserving  a  power  of  re-entry  on  breach 
of  such  a  covenant^  that  would  be  a  most*  formidable  ob- 
jection to  the  title  of  the  lessee,  for  he  would  have  put  it 
out  of  his  power,  except  with  the  consent  of  a  person  not 
bound  to  consent,  to  perform  his  covenant  with  the  ori* 
^nal  lessor.    In  this  case  the  Crown  has  power,  if  this 
house  is  not  painted  inside  everj  eight  years,  to  re-enter 
for  breach  of  this  covenant.    The  original  lessee  has  no 
power  to  turn  out    the  underlessee  for  the  purpose  of 
painting;  he  has  a  right  to  inspect  the  condition  of  the 
repairs,  and  the  underlessee  is  bound  to  effect  the  neces- 
saiy  repairs  and  amendments;  but  I  do  not  think  that 
those  words  would  include  the  obligation  to  paint,  as  in 
the  original  lessee's  covenant. 


1864. 


JudffmetU. 


But  I  decide  this  case,  upon  the  higher  ground  of  the 
description  of  the  property  as  a  lease  without  any  inform- 
ation of  the  title  of  the  lessor,  and  an  objection  to  that 
title  having  been  discovered  by  the  purchaser,  which,  I 
think,  is  material 

The  biU  must  be  dismissed  with  costs. 


See  Hwm  v.  BenOeyy  5  De  G.  &  S.  520. 
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injmustum—  AjY  indentures  of  lease  and  release,  dated  in  1S36,  cer- 
-  Or^ffff—  tain  land  in  the  neighbourhood  of  Bradfordy  in  FoficAire, 
jS^^Ill^p^  stood  limited  to  such  uses  as  the  Rev.  Godfrey  Wrighi  and 
frity  o/Ettate^  OhaHes  Swoins  Wright  should  jointly  appoint;  and  in  de- 
B^^^iDeed  fault  thereof,  subject  to  an  annuity  during  the  joint  li^es 

Land  bETing  been  laid  out  for  bniMing,  and  ftreets  pngected  acroas  it,  the  Defendant  bopght  oae 
plot  with  a  right  of  way  oyer  the  projected  streets,  the  yendon  reaerving  a  simikr  priyil^  oyer  the 
street  in  front  of  the  plot  sold;  and  die  Defendant  ooyenanted  with  the  Tendon,  that  he  woidd  not 
erect  any  building  on  the  said  plot  within  the  distance  of  six  feet  from  the  intended  iCreets: — Hdi^ 
that  the  erection  of  a  wall  fifteen  feet  high,  at  right  andes  to  the  principal  street,  and  eztendoig 
quite  up  to  it,  wa»  an  infringement  of  this  covenant;  but,  thai  it  was  not  broken  bj  the  piejectisn 
a  few  inches  too  fer  of  the  lower  part  of  the  wall  of  a  house,  nor  by  a  brick  porch  whidi  came  fer- 
ward  one  foot  within  the  limit 

HMt  also,  that  a  subsequent  purchase  of  a  neighbouring  portion  of  the  land  mig^t  obtain  an  ia- 
junction  against  the  first  purchaser,  to  restrain  him  from  infringing  his  ooyenant;  and  this,  whether 
the  plaintiff,  at  the  time  of  his  purchase,  knew  of  the  eTistence  of  the  defiendaitt's  eoTeaant  or  net, 
as  the  plaintiff  must  be  taken  to  haye  bought  all  the  rights  connected  with  his  portion  of  the  laod, 
especially  if  he  has  bound  himself  by  a  similar  coyenant. 

It  is  no  objection,  in  such  a  ease,  that  the  yendor  has  not  entered  into  reciprocal  ooyenants  with 
the  purchaser,  such  as,  to  subject  the  purchasers  of  the  remaining  land  to  like  obligations  respeetiag 
theur  plots;  for  the  conyeyance  of  the  land  was  a  sufficient  reciprocal  advantage  to  support  the  cove- 
nant 

Nor  does  it  matter  that  the  Phiintiff  or  Defendant,  or  both,  are  assigns  of  the  onginal  partiei  to 
the  covenant  sought  to  be  enforced,  for  die  covenantee  must  be  taken  to  have  assigned  we  beoefit 
of  the  covenant  with  each  portion  of  the  remaining  hind,  and  the  assign  of  the  covenantor  is  bonad 
in  equity  if  he  had  notice  of  the  covenant 

The  equity  is  the  same,  where  the  vendors  of  a  plot  of  land  to  the  first  purchaser  conveyed  Is  bin 
by  the  exercise  of  a  general  power  of  appointment  under  a  settlement,  and  the  person  seckhig  to 
restrain  a  breach  of  the  covenant,  is  one  of  the  persons  entitled  to  the  rest  of  the  land  under  the  liln(^ 
ations  in  the  settlement  in  de&ult  of  appointment,  or  is  the  assign  of  either  of  such  persons,  or  aa 
appointee  under  a  power  of  sale  and  exchange- contained  in  the  settlement  by  way  of  proyiso,  in  tlie 
usual  form,  and  whether  he  is  such  an  assign  or  appointee  of  the  whole  or  expert  only  of  tbe re- 
maining land. 

The  original  vendors,  or  their  assigns,  not  having  taken  proceedings  against  the  first  porchsKr, 
who  had  built  upon  his  land  in  such  manner  that  it  was  very  doubtful  whether  or  not  he  had  theretiy 
broken  his  covenant: — Held,  that  this  was  not  such  an  acquiescence  as  would  prejudice  their  right 
to  restnin  a  breach  of  the  covenant 

The  distance  fit>m  the  road  within  which  building  was  prohibited  being  left  in  blank  in  (he  cove- 
nant in  the  deed,  but  being  expressed  in  the  previous  written  contract,  and  it  being  proved  that  the 
blank  had  been  left  by  the  direction  of  the  clerk  of  the  vendors*  solicitor,  not  thor  authorised  i^4 
and  that  there  was  no  intention  to  depart  in  the  deed  from  the  terms  of  the  contract,  and  the  clerk 
havmg  declined  to  give  evidence  concerning  the  matter: — Hddy  that  relief  might  be  given  as thongh 
the  covenant  in  the  deed  had  been  perfect  and  in  accordance  with  the  contract;  but, 

Hdd^  that  the  defect  must  be  confessed  and  avoided  in  the  bill,  and  that  no  relief  could  begi^ 
where  ^e  bill  stated  the  covenant  as  though  it  contained  no  blank,  and  the  real  fects  only  sppoi^ 
upon  the  affidavits. 
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of  them  both,  and  a  term  of  ninety-nine  years  for  securing 
the  same,  to  the  use  of  the  Bey.  Oodfrey  tVright  for  life; 
-with  remaiBderto  trustees  to  preserve  contingent  remain- 
ders,- with  remainder  to  the  use  of  Charles  Stvaine  Wright 
for  life,  with  remainder  to  trustees  to  preserve  contingent 
remainders,  with  remainder  to  the  use  of  the  first  and 
other  sons  of  Charlea  Swaine  Wright  in  tail,  with  divers  re- 
mamders  over ;  and  by  the  latter  indenture  a  power  of  sale 
and  exchange  over  all  the  settled  property  was  given,  by  a 
proviso  in  the  usual  form,  to  a  trustee,  to  be  exercised  at  the 
jomt  request  of  the  said  Ooc^egWright  and  CharlesSwaine 
Wrighty  or  at  the  request  of  the  survivor  of  them. 


1664. 


The  Rev.  Qodfrey  fFrighi  and  Charles  Swaine  Wright 
laid  out  this  land  for  building  purposes,  and  projected  two 
parallel  roads  across  it,  one  of  which  was  afterwards  called 
BovghUm-place,  and  also  a  third  road  connecting  the  two 
former,  and  called  the  Back-road. 


In  1845,  James  Douglas^  the  Defendant  in  this  suit^  en* 
tered  into  a  contract  with  the  Rev.  Oodfrey  Wright  and 
Ckaries  Swaine  Wright  for  the  purchase  of  a  portion  of  the 
land  included  in  the  settlement.    The  land  so  contracted 
to  be  purchased  abutted  to  the  north  upon  the  said  back 
Toad,  then  intended  and  since  constructed,  to  the  east  up- 
on the  street  since  called  Hx>ughtonrflace,  to  the  west  upon 
the  other  street  parallel  thereto,  and  to  the  south  upon 
other  land,  which  the  Defendant  had  previously  purchased 
from  another  person.    The  purchase  was  completed  in  the 
year  1845,  by  an  appointment  by  the  said  Oodfrey  Wright 
tod  Charles  Swaine  Wright  under  their  joint  power  to  the 
Defendant,  his  heirs  and  assigns,  of  this  plot  of  land,  with 
the  appurtenances,  together  with  a  right  of  way  over  the 
projected  roads,  reserving  to  the  appointors  a  right  of  way 
over  the  road  in  front  of  the  plot  so  sold    The  Defendant 
built  a  dwelling-house  and  surgery  for  his  own  use  upon 
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this  land  and  upon  the  adjoining  land  which  he  had  pnr- 
chased,  and  this  building  was  erected,  northwards,  doee  up 
to  the  back-road;  but  a  space  of  nine  feet  seven  inches 
was  left  between  the  east  side  of  it  and  the  street  called 
Houghtofirplace,  on  which  no  building  was  erected  exc^ 
a  wall  about  five  feet  high,  which  was  built  close  up  to 
the  back  road,  and  extended  in  a  line  with  the  back  wall 
of  the  house  eastwards  for  a  distance  of  nine  feet  seven 
inches,  that  is,  just  up  to  Houghtan-plaoe.  In  the  contract 
entered  into  by  the  Defendant  with  the  said  Chdfreg 
Wrigid  and  Charles  Swaine  Wright,  which  was  a  printed 
form,  there  was  a  stipulation  that  the  Defendant  should 
not  erect  any  buildings  within  six  feet  from  the  streets 
on  the  east  and  west  of  the  plot  so  purchased  by  him; 
and  in  the  conveyance  of  the  land  to  him  the  Defendant 
entered  into  a  covenant,  '^  that  he  the  said  James  Doug- 
las, his  heirs  or  assigns,  shall  not  nor  will  erect  on  the 
said  plot  of  land  any  buildings  within  the  distance  of 
from  the  said  intended  streets,''  meaning 
Houghton-flace  and  the  other  street  parallel  to  it. 


It  appeared  that  in  the  draft  of  this  deed,  prepared  by 
the  purchaser,  the  blank  was  filled  up  with  the  words 
"  six  feet;''  but  these  words  were  struck  out  by  a  clerk  of 
the  vendor's  solicitor,  and  no  explanation  was  given  of 
the  object  of  the  erasure,  or  of  the  covenant  being  left  in 
blank. 


In  1853,  the  Plaintiff  John  Child  purchased  from  the 
said  Oodfrey  Wright  (who  had  survived  Charles  Swaine 
Wright)  and  from  John  Hamerion,  the  trustee  of  the  power 
of  sale  in  the  said  settlement,  another  portion  of  the  land 
therein  comprised,  which  was  only  divided  frt)m  the  back 
of  the  house  built  by  the  Defendant  on  the  land  sold  to 
him  by  the  said  back  road,  and  abutled  to  the  east  upon 
Houghton-place.    This  plot  was  conveyed  to  the  Plaintiff 
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by  the  said  John  Hamertony  with  the  concurrence  of  the 
said  &.  Wright  in  exercise  of  the  power  of  sale  and  Ex- 
change in  the  said  settlement;  and  in  the  deed  of  convey- 
ance was  contained  a  covenant  by  the  Plaintiff  with  the 
said  Godfrey  Wright  not  to  erect  any  building  of  any  de- 
scription upon  the  land  purchased,  within  the  distance  of 
six  feet  from  the  causeway  or  footpath  in  Hovghton-place. 

Upon  the  n^otiation  of  the  Plaintiff's  purchase  his 
agent  inquired  from  the  agent  oi  Oodfrey  Wright  upon 
what  conditions  the  land  was  to  be  sold,  and  was  inform- 
ed that  the  purchasers  would  not  be  allowed  to  build 
nearer  than  six  feet  to  Houghtatirplace;  and  a  plan  of  the 
land  was  shewn  to  him,  on  which  a  line  was  drawn  on 
either  side  of  Houghton-place,  which  was  marked  as  the 
building  line,  and  indicated  that  the  buildings  were  to  be 
six  feet  distant  from  the  causeway  of  that  street 
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Upon  the  land  so  purchased  the  Plaintiff  built  a  dwell- 
ing house,  one  side  of  which  was  close  to  the  Back-roady 
and  the  frpnt  towards  Houghton-place,  but  at  a  distance  of 
six  feet  from  the  causeway. 

No  complaint  was  made  of  the  wall  five  feet  high  which 
had  been  built  up  to  Honghton-^lace  by  the  Defendant ;  but 
in  the  present  year  he  began  to  raise  this  wall,  and  had 
built  it  two  feet  higher,  intending  to  carry  it  to  the  height 
of  fifteen  feet,  and  threatening,  if  any  objection  were 
made,  to  raise  it  to  the  height  of  his  house. 

The  Plaintiff  objected  to  this,  and,  after  some  corre- 
spondence between  their  solicitors,  the  present  bill  was 
filed,  for  an  injunction  to  restrain  the  Defendant  and  his 
servants,  agents,  and  workmen,  from  proceeding  with  the 
building  of  the  said  wall  from  the  north-east  corner  of  his 
said  dwelling-house,  within  the  distance  of  six  feet  from 

^^^- 1.  R  R  B.  X.  w. 
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1864.  Houffhton'plaoe,  and  firom  allowing  the  wall  already  erected 
on  the  plot  of  land  of  the  Defendant^  within  the  said  dia- 
tanoe,  to  continue  thereon,  and  from  erecting  anj  other 
building  upon  the  said  plot  of  land  within  the  said  dis- 
tance. 

The  Plaintiff  had  obtained  an  interim  injuncdon  ex 
parte,  and  now  moved  with  notice  for  an  injunction  in  the 
terms  of  the  prayer. 

It  was  in  evidence  that  the  basement  of  the  Plaintiff's 
own  house  projected  two  inches  and  a>half  within  the  dis- 
tance of  six  feet  from  Houghton^ptaeey  and  he  had  built  a 
porch  which  projected  ten  inches  further. 

The  Defendant's  covenant  was  stated  in  the  bill  as  a 
perfect  covenant  not  to  build  within  ^'  six  feet''  of  the 
streets.  The  facts  concerning  the  blank  in  the  covenant 
appeared  from  the  affidavits  only. 


ArpumenL  Mr.  RoU,  Q.  C,  and  Mr.  Madkeson  for  the  Plaintiff.— A 
general  plan  having  been  laid  out  for  building  upon  this 
land,  and  the  Defendant  having  entered  into  this  agreemeDt 
in  pursuance  of  that  general  plan,  the  Plaintiff,  having  sub- 
sequently bought  part  of  the  rest  of  the  land  upon  the 
faith  of  it,  is  entitled  to  restrain  any  breach  of  this  cove- 
nant by  the  Defendant.  The  blank  in  the  deed  is  of  no 
importance,  as  the  contract  in  pursuance  of  which  thsi 
deed  was  made  is  perfect:  Coles  v.  Sims  (a), 

Mr.  Daniely  Q,  C,  and  Mr.  Amphlett  contra. — [Yrcr- 
Chancellor. — I  will  not  trouble  you  as  to  the  mandatory 
part  of  the  injunction.]   If  the  original  vendors  were  Plain* 

(a)  Supra,  p.  66. 
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tiffis,  they  could  not  sustain  this  application,  because  the 
eoyenant  in  the  deed  hj  reason  of  the  blank  is  entirely 
vague,  and  the  contract  was  altogether  superseded  by  this 
deed,  and  cannot  now  be  regarded:  Squire  t.  Campb€U{a), 
Patching  y.  Dvhbins  (6).    The  deed  cannot  be  rectified  in 
this  suit :  Lord  Imham  v.  Child(c).  Then,  secondly,  there  is 
no  privity  of  any  kind  between  the  Plaintiff  and  Defendant; 
for  the  Plaintiff  takes  under  the  joint  power  of  appoint^ 
ment,  and  the  Defendant  claims  under  the  power  of  sale 
in  the  trustee ;  and  this  trustee,  and  all  other  persons  claim-' 
ing  under  the  settlement,  subject  to  the  first  power  of  ap- 
pointment,   are  utter  strangers  to  an  agreement  made 
with  the  donees  of  the  first  power,  who  have  given  to  the 
Defendant  a  title  paramount  to  the  Plaintiff  or  his  vendors. 
It  is  like  the  case  of  one  of  two  joint  tenants  making  a 
lease  for  years,  and  reserving  rent,  and  dying.     The  sur- 
vivor has  there  no  title  to  the  rent,  because  he  claims  by 
title  paramount  ((2).    Moreover,  it  does  not  appear  what 
land  was  intended  to  have  the  benefit  of  this  covenant,  for 
that  is  not  definitely  shown  by  either  the  contract  or  the 
deed.    And  the  vendors  in  this  case  have  entered  into  no 
reciprocal  covenants  as  in  Whaiman  v.  Otbson  (e),  where 
the  relief  now  sought  was  granted.    But  supposing  these 
objections  removed,  the  Plaintiff  can  claim  no  benefit  from 
this  covenant,  for  at  best  he  is  an  assign  of  those  entitled 
to  the  land  in  default  of  appointment,  and  there  is  no  sort 
of  privity  between  the  different  assigns  of  different  por- 
tions of  this  land;  but  the  vendors  might  release  any  of 
them  from  his  covenant.    In  Roper  v,  WiUiama  (/),  Lord 
Eldon,  says,  *'  The  landlord  in  such  cases  is  stipulating,  not 
only  for  his  own  benefit,  but  for  the  benefit  of  aU  the 


18M. 


Aryumgnt 


(a)  1  My.  &  Cr.  469. 
0)  Supra,  p.  13. 
(e)  1  R  C.  C.  98. 


(d)  Co.  litt.  185. 
{4)  9  Bha.  190. 
(/)  T.  ft  R.  18. 
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tenants  in  Uiat  neighbourhood.  If,  therefore,  the  landlord 
in  some  particular  instances  lets  loose  some  of  his  tenants^ 
he  cannot  come  into  equity  to  restrain  others  from  in- 
fringing the  covenant  to  whom  he  has  not  given  such  a  li- 
cense/' Further,  it  is  a  doubtful  question  of  law  whether 
what  has  been  done  is  or  not  a  breach  of  the  covenant,  and 
therefore  this  Court  will  not  interfere  hj  injunction.  And 
lastly,  the  Plaintiff  and  his  vendors,  hj  allowing  the  Defen- 
dant to  raise  this'  wall  to  the  height  of  five  feet  without 
objection,  and  the  Plaintiff  by  building  his  own  house  in 
some  respects  contrary  to  his  own  similar  covenant,  have 
precluded  themselves  from  obtaining  the  relief  now  sought 

The  Yioe-Chakcellob. — I  do  not  think  that  there  has 
been  such  an  acquiescence  as  to  prevent  the  Plaintiff  now 
applying  for  an  injunction  to  prevent  the  wall  being  car- 
ried to  the  height  that  is  proposed. 

Mr.  RoU,  Q.  C,  in  reply. 

The  Yice-Chakcellor  reserved  his  judgment 


May  sth.      Vicb-Chahcellob  Sib  W.  Pagb  Wood: — 

JudffntmU.  This  was  a  motion  to  restrain  the  Defendant  from  erect- 
ing any  building  contrary  to  his  covenant  in  his  purchase 
deed.  I  will  first  consider  the  question  as  though  the  co- 
venant actually  existed  in  the  form  in  which  it  is  pleaded. 
Assuming  it  to  be  as  stated  in  the  bill,  there  would  be  a 
plain  and  distinct  covenant  by  the  Defendant  with  the 
Wrights,  who  had  a  general  power  of  appointment  oTer 
the  property  under  a  settlement,  and  had  appointed  part 
to  him  in  fee  simple,  to  the  effect,  that  he  would  not  erect 
any  building  on  the  .land  so  appointed  within  the  distance 
of  six  feet  from  the  road  called  HougkUmrplace. 
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The  first  question  would  then  be  upon  the  construction 
of  the  coTenant^  and  I  should  have  no  doubt  that  a  cove- 
nant of  that  kind  would  preclude  the  erection  of  the  whole 
extent  of  the  wall  which  the  Defendant  is  building  to  the 
height  of  fifteen  feet    Whether,  considering  the  way  in 
which  the  Court  regards  cases  of  this  kind,  the  covenant 
would  extend  to  prevent  the  erection  of  such  a  wall  five 
feet  high  may  be  doubtful.    I  do  not  think  it  would  pre- 
vent the  building  of  such  a  wall  to  the  height  of  two  feet, 
or  putting  iron  railing  thereon ;  nor  that,  upon  any  rea- 
sonable construction  of  such  a  covenant,  it  would  be  in- 
fringed by  the  projection  of  the  Plaintiff's  doorway,  though 
bmlt  of  brick,  one  foot  beyond  the  prescribed  limits,  and 
still  less,  by  the  basement  or  foundation  of  his  house, 
which,  for  the  height  of  one  foot  and  a  half,  projects  two 
inches  too  far,  the  rest  of  the  front  of  his  house  being 
thrown  back  to  the  required  distance  of  six  feet;  but,  the 
object  being  to  have  one  uniform  range  of  buildings,  I  am 
of  opinion  that  the  Defendant  cannot  be  allowed  to  erect 
this  wall,  as  he  is  now  doing,  to  the  height  of  fifteen  feet, 
quite  up  to  the  road.    Suppose  that  every  individual  who 
has  bought  land  along  this  street  did  the  same,  the  char- 
acter of  the  row  would  be  much  altered,  and  the  light 
and  air  and  general  comfort  of  the  houses  would  be  con- 
siderably interfered  with  by  walls  of  this  kind,  which  I 
have  no  doubt  are  buildings  within  the  meaning  of  the 
eoYenant 


18M. 


JudgmmL 


Several  ingenious  arguments  have  been  offered  by 
the  Defendant's  counsel  upon  the  title  to  this  property. 
The  whole  property  was  originally  comprised  in  a  settle- 
ment, by  which  the  first  use  was  limited  to  such  persons  as 
^^frey  Wright  and  Charles  Swaine  Wright  should  jointly 
appoint;  and  then  there  were  a  series  of  limitations  un- 
der which  the  survivor  of  them  took  the  property  for  life, 
^th  remainders  over,  and  with  a  power  to  a  trustee,  with 


H8  GASES  IN  CBULNGEBY. 

18M,  lu9  cooaent,  to  mU  or  ezclumge.  It  »  argued,  that  the 
couyeyance  of  part  of  this  land  to  the  Defendant  Dau^aa, 
hayii^  been  made  under  the  operation  of  the  joint  power 
of  the  WrighUt  and  his  coTenant  having  been  entered  into 
Judifrntni.  ^-^  ^^  donees  of  the  power  only^  it  in  no  waj  binds  the 
land  with  regard  to  those  persons  who  come  in  subject  to 
the  power  under  the  limitations  in  the  settlement;  and 
therefore,  although  the  question,  whether  the  coTenant 
runs  with  the  land  may  be  immaterial,  in  no  sense  can  ihe 
coTcnantees  be  considered  to  be  trustees  of  the  covenant 
for  the  persons  who  take  under  the  subsequent  limitations. 
I  think,  however,  that  any  remainderman,  for  ezampleOocI- 
Jirey  Wright,  the  tenant  for  life,  would  be  extremely  sur- 
prised if  he  were  told,  that,  thoughhehad  joined  in  ezecating 
this  conveyance  and  imposing  this  condition  on  the  pmv 
chaser,  yet,  when  he  came  into  possession  of  the  rest  ni 
the  property  under  the  settlement,  the  whole  benefit  of 
this  condition,  which  he  had  endeavoured  to  obtain,  was 
at  an  end,  and  that  he  could  have  no  advantage  from  it: 
except  it  might  be  in  the  case  of  Qodfrey  Wright,  that  the 
covenant  might  survive  to  him  at  law. 

The  real  truth  is,  that  the  Court  invariably  regards  ati- 
pulations  of  this  kind  with  reference  to  the  benefit  to  the 
property  which  is  reserved  by  the  vendor;  and,  looking  tt 
every  possible  analogy,  even  at  law,  I  think  I  am  bound 
to  hold,  that  a  covenant  of  this  kind,  though  not  strictly  a 
reservation,  is  yet  so  analogous  to  it,  that  it  would  clearly 
enure  to  the  benefit  of  all  parties  interested  under  the 
settlement,  like  the  reservation  of  a  right  of  way  in  a  si- 
milar conveyance.  There  was  a  learned  diBcossion  io 
Ish^TWood  V.  OUfciiow(a)  upon  this  subject^  and  it  via 
there  held,  thaty  even  at  law,  a  remainderman  in  sneh 
cases  must  be  treated  as  an  assign  of  the  covenantee>  for 

(•)  zu.h  Seiw.  asa. 
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a  reaacKQ  which  inmld  be  applicable  equally  to  this  case,        1864 
and  which  will  remoye  the  objection  in  the  case  of  a  party 
even  ooming  into  possession  under  an  adverse  title  in  con- 
sequence of  the  uses  of  the  settlement  having  failed.    It 
was  there  held,  that  all  the  estates  under  a  settlement, 
and  by  the  exercise  of  the  powers  therein  contained,  take 
effect  as  firom  the  settlor  himself,  and  they  are  one  series 
of  uses  lindted  by  the  settlement    In  this  case  those  uses 
having  been  so  limited,  and  there  being  a  power  to  dispose 
of  the  whole  fee  simple,  the  parties  who  exercised  that 
power  as  to  the  land  sold  to  the  Defendant  having  reserv- 
ed the  benefit  of  this  covenant,  it  operates  for  the  advan- 
tage of  all  persons  coming  in  under  the  uses  of  the  settle- 
ment,  including  the  appointees  under  the  power  of  sale 
and  exchange,  and  therefore  they  are  entitled  to  have 
this  agreement  for  their  benefit  specifically  performed  by 
an  injunction  in  equity.    That  will  give  the  title  to  the 
persons  who  conveyed  to  the  Plaintiff  in  such  a  manner 
that  he  must  also  have  a  right  to  insist  upon  the  benefit 
of  this  covenant 

Another  objection  which  has  been  made  is,  that  there 
were  no  reciprocal  covenants  firom  the  parties  interested 
in  the  rest  of  the  land  for  the  benefit  of  the  purchaser  of 
a  particular  portion,  as  it  was  said  was  the  case  in  Wha^ 
man  v.  Qibson  (a),  but  only  this  covenant  by  the  purchaser 
with  the  owner  of  the  rest  of  the  land  which  was  unsold, 
that  the  particular  purchaser  should  be  bound  not  to 
make  certain  erections  upon  the  land  which  he  had  pur- 
chased, leaving  it  open  to  the  owner  of  the  unsold  land  to 
loake  or  abandon  the  projected  street,  and  to  impose  or 
not  to  impose  upon  future  purchasers  firom  him  a  similar 
condition.    But  I  think  that  this  is  no  real  objection.    It 
only  amounts  to  this^  thai  the  Defisndant  Douglas  has 

(a)  0  Sim.  196. 
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1854  coTenanted  with  the  vendor  not  to  perform  certain  acts, 

^^    ^  and  has  not  thought  fit  to  make  the  vendor  enter  into  a 

V.  covenant  with  him  to  take  similar  covenants  firom  future 

i^!!^  purchasers  of  the  renudning  land 

The  reciprocal  advantage  here  obtained  \sj  Douglas  is, 
really^  the  conveyance  of  the  land;  and  it  cannot  be  said, 
thaty  for  want  of  a  reciprocal  benefit  which  he  did  not 
stipulate  for,  he  cannot  be  compelled  to  perform  that 
which  he  has  expressly  covenanted  to  do.    The  case  of 
Tvlk  V.  Moxhay  (a)  was  in  this  respect  a  case  of  a  similar 
description.   Ttiik  had  not  bound  himself  to  the  purchaser 
from  him  of  Letoester-aquarey  but  the  purchaser  had  bound 
himself  to  Ttdk  to  keep  the  square  in  good  order.    Tulk 
did  not  covenant  to  keep  houses  built  round  the  square, 
nor  that  the  persons  who  had  houses  should  be  compelled 
to  pay  a  reasonable  compensation  for  keeping  the  square 
in  order.    And  at  the  Bolls  (b)  it  was  used  as  an  arga- 
ment  against  the  covenant  being  enforced,  that  this  was  not 
secured;  and  it  was  contended  that  for  that  reason  the 
inclosure  had  been  allowed  to  get  out  of  order,  and  that 
there  was  in  that  sense  no  reciprocity;  but  this  aigoment 
was  of  no  avail:  and  if  Tulk  had  afterwards  assigned  the 
remaining  land  to  others,  the  parties  to  whom  he  assigned 
would  no  doubt  have  had  a  right  to  have  the  agreement 
specifically  performed,  by  an  injunction  to  restrain  the 
purchaser  of  the  square  from  allowing  it  to  remain  in 
its  neglected  condition. 

In  this  case  it  is  not  necessary  to  carry  it  so  far,  for  the 
PlaintifT  has  himself  entered  into  a  similar  covenant  If 
the  Defendant  Douglas  were  pressed  to  perform  this  core- 
nant  by  the  owners  of  other  property,  who  had  not  en- 
tered into  similar  covenants,  it  is  possible  that  he  might 

(a)  2  Ph.  774.  (6)  11  Beav.  678. 
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haye  a  right  to  say  **  I  am  released  firom  my  engagement."  xsM. 
Bat  he  *  has  acquired  certain  easements  upon  the  unsold 
property,  for  instance,  a  right  of  way  over  the  intended 
new  road  in  front  of  the  houses;  and  it  may  be  doubtful 
nnder  these  circumstances  whether  he  would  be  entitled  •^•"^^"••"^ 
to  insist  that  it  was  part  of  his  contract  that  the  whole 
property  should  be  placed  under  similar  conditions  to 
those  by  which  he  was  bound. 


Then  it  is  argued,  that  if  the  landlord  assign  to  other 
persons  the  reserved  property,  the  assigns  cannot  have  the 
benefit  of  this  coTenant.  But  that  was  the  very  case  of 
Whaiman  y.  GUbson  (a).  Each  party  there  was  an  assign 
under  those  who  were  parties  to  the  original  covenant; 
and  though  there  were  reciprocal  covenants  in  that  case, 
yet  there  can  be  no  doubt,  supposing  that  the  Plaintiff 
there  had  been  the  purchaser  of  the  last  house,  and  the 
vendor  had  entered  into  no  covenants  with  him,  he  would 
still  have  been  entitled  to  the  benefit  of  the  Defendant  s 
covenant 

I  have  felt  some  difficulty  throughout  in  seeing  how  re- 
ciprocity could  have  any  thing  to  do  with  the  question. 
Where  part  of  the  remaining  property  of  the  original  ven- 
dor has  been  sold  to  another  person,  who  must  be  consi- 
dered to  have  bought  the  benefit  of  the  former  purchaser's 
covenant,  and  more  especially,  when  the  subsequent  pur- 
chaser has  entered  into  a  similar  covenant  on  his  own 
part)  he  must  be  considered  to  have  done  this  in  consider- 
ation of  those  benefits,  and  even  whether  he  actually 
knew  or  was  ignorant  that  this  covenant  was  in  fact  in- 
serted in  the  other  purchase  deeds,  because  he  must  be 
taken  to  have  bought  all  the  rights  connected  with  his 
portion  of  the  land. 


(a)  9  Sim.  196. 
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1864  Mj  attention  was  called  during  the  alignment  to  the 

case  of  Roper  y.  ffVliams^a),  in  which  Lord  Mdm  obserr- 
edy  that)  in  the  case  of  the  Duke  of  Bed/ardCs  leases,  c(m- 
taining  covenants  similar  to  the  present^  if  the  landlord 
Jmdi^meaL  ]^  released  some  of  the  tenants  from  their  ooTensntSi 
all  wonld  have  been  set  free;  and  therefore  it  was  argued, 
that  it  cannot  be  said  that  the  purchasers  of  the  different 
portions  of  the  land  had  any  specific  rights  against  one 
another^  but  only  as  between  themselves  and  the  landlord, 
and  that  he  alone  would  have  the  power  of  releasing  this 
covenant  That  only  amounts  to  this^  that  the  Duke  of 
Be^ard  might  release  the  covenant  if  the  party  who  e&* 
tered  into  the  covenant  did  not,  as  in  this  case  he  did  no^ 
secure  a  reciprocal  covenant  from  the  landlord  that  he 
would  cause  the  other  tenants  to  enter  into  similar  ooTe- 
nants.  But  if  he  had  taken  such  a  covenant  fix>m  the 
landlord,  or  if  the  landlord  had  afterwards  made  grants  of 
other  portions  of  the  land,  in  which  the  tenants  had  ca- 
tered into  like  covenants  with  him,  as  here,  then,  if  the 
landlord  released  the  covenant  of  the  first  tenant,  the 
others  might  be  entitled  to  say  that  the  whole  scheme 
was,  that  there  should  be  a  system  of  uniformity  through- 
out the  land  to  be  built  on;  and  if  the  vendor  released 
one  tenant  from  such  a  covenant,  the  others  would  have  a 
right  to  claim  similar  releases.  However,  I  think  that 
the  better  view  is,  that  the  landlord,  in  such  a  case,  hav- 
ing secured  from  the  purchaser  or  lessee  of  part  a  parti- 
cular benefit  in  respect  of  all  the  land,  if  he  afterwards  sell 
the  rest  of  that  land,  he  must  be  taken  to  sell  the  benefit 
of  that  covenant  also;  and  that  was  the  ^ect  of  the  deci- 
sion in  Whatmcm  v.  0%bson  (&). 

Then,  something  was  said  about  the  land  which  was  in- 
tended to  have  the  benefit  of  this  covenant  not  being  suf- 

(a)  T.  &  B.  18.  (6)  9  Sim.  IDS. 
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ficiently  defined;  but  I  fiiid»  that,  in  the  conyeyance,  the  X864i 
line  of  road  ifl  distinctly  marked,  and  the  right  of  the  ap- 
pointors to  use  the  road  in  front  of  these  premises,  and 
the  right  of  the  Defendant  to  use  the  road  over  the  rest  of 
the  property  is  secured  by  express  stipulation;  and,  cer-  •^'•**wiii. 
tainly,  as  to  the  adjoining  plot  of  land,  I  can  see  little 
difficulty  ia  saying  that  this  plot  at  least  was  one  in  re- 
spect of  which  the  benefit  was  reserved. 

With  r^^d  to  the  question  of  acquiescence,  the  wall 
having  been  built  originally  to  the  height  of  five  feet,, 
does  create  some  difficulty;  for  though  the  erection  of  a 
wall  two  feet  high,  with  iron  railings  upon  it,  would  not 
justify  the  Court  in  interfering ;  yet,  when  the  wall  is 
bmlt  as  high  as  five  feet,  it  comes  so  near  to  what  would 
be  an  infringement  of  the  covenant,  as  to  occasion  consi- 
derable doubt    At  the  same  time  it  must  be  remem- 
bered, that  this  wall  was  built  only  as  a  boundary  wall» 
when  there  were  no  buildings  on  the  adjoining  plot. 
And  although,  during  its  erection,  an  injunction  might 
possibly  have  been  obtained  to  prevent  its  being  built,  I 
think  that  is  so  doubtful  that  it  would  be  too  strong  to 
say,  that  not  interfering  to  prevent  its  being  built  has 
oocasioned  a  waiver  of  the  covenant 

There  remains  the  question  upon  the  form  of  the  plead- 
ings, upon  which  there  is  some  difficulty.  I  do  not  think 
that  it  would  be  necessary  that  the  bill  should  ask  to 
rectify  this  conveyance;  but  the  bill  states,  that  it  con- 
tained a  covenant  not  to  erect  any  building  on  the  land 
within  the  distance  of  six  feet  from  HougkUm-place;  and 
that  is  not  the  fact,  for  a  Mank  is  in  truth  left  in  the  co- 
venant in  the  place  of  the  words  "  six  feet" 

The  affidavit  states  the  facts  as  they  are,  and  not  as  they 
^^  pleaded.    If  it  had  been  properly  pleaded,  I  should 
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haye  had  no  doubt  about  the  case  upon  the  eTidenoe 
before  me.  The  original  contract  was,  not  to  build  within 
six  feet  of  the  road.  In  the  deed,  the  distance  in  the 
covenant  was  left  in  blank.  The  draft  is  produced,  from 
which  it  appears,  that  the  words  six  feet  were  struck  out 
by  a  clerk  of  the  solicitor  employed  for  the  vendors,  and 
not  an  fiuthorised  agent  of  the  vendora  There  is  evi- 
dence, that  there  was  no  intention  of  departing  irom  the 
agreement  in  any  respect  in  the  conveyance.  The  deik 
who  made  the  alteration  has  been  applied  to  to  make  an 
affidavit  in  explanation,  but  he  has  declined  to  do  so. 
The  solicitors  on  the  other  side  have  been  in  commani- 
cation  with  him,  and  do  not  seem  to  have  asked  him 
to  give  any  evidence  concerning  the  matter.  I  must, 
therefore,  conclude,  as  I  decided  upon  a  similar  ques- 
tion in  C6le8  v.  Sims  (a),  that  the  presumption  is,  that 
no  explanation  can  be  given  favourable  to  the  Defend- 
ant's case. 


But  I  can  make  no  order  upon  these  pleadings,  as  they 
do  not  confess  and  avoid  this  defect  in  the  conveyance  to 
the  Defendant.  I  will  give  immediate  leave  to  amend 
the  bill,  by  stating  the  facts  as  they  are  stated  in  the 
affidavits,  without  prejudice  to  the  existing  notice  of 
motion. 

The  amendments  having  been  made,  on  application  ex 
parte, 

The  Yicb-Chakcellob  granted  an  interim  injunctioa 


(a)  Supra,  p.  65. 
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1854. 
Ok  this  day  the  motion  for  an  interlocutory  injunction     j^^^  2nd. 
was  renewed  upon  additional  evidence  to  explain  the  blank  Lwi^  haring 

,  bc€D  laid  out 

in  the  deed.  The  original  plan  of  the  estate  was  also  ex-  for  building  a 
hibited,  on  which  the  streets  were  marked,  and  the  limits  ^'l^^ncSd* 
within  which  buildings  were  to  be  erected  on  the  land,  plan,  according 

°  ^  .  ,      to  which  no 

according  to  the  agreements;  and  it  was  sworn  that  this  building  waa  to 

plan  was  shewn  by  Mr.  Wright's  agent  to  Mr.  ChUd'a  agent  in  .iz  feet  from 

on  the  occasion  of  his  negotiating  for  the  purchase  of  the  Ji^j^fr^ntof 

plot  of  land  sold  to  Mr.  ChUcL    The  solicitors  of  the  Messrs,  ^^  ro^» »  P*"-^ 

chaser  of  one  of 

Wright  also  gave  evidence  that  they  always  declined  to  the  plots,  being 
allow  the  Messrs.  Wright  to  covenant  with  purchasers  of  JJ^**Jc^^e, 
parts  of  the  land,  "either  to  enforce  existing  covenants  ?^^J^^°"^"^ 
which  other  purchasers  may  have  entered  into  with  them  tenns  of aprint- 
as  to  building  or  otherwise,  or  to  obtain  from  such  future  tract  relating  to 
purchasers  such  stipulations  or  covenants  in  their  con-  toteTwhlch  re- 
tracts or  conveyances  on  future  sales:"  but  there  was  no  "trained  him 

from  building 

evidence  that  the  Messrs.  Wright  had  ever  been  asked  by  within  six  feet 
a  purchaser  to  enter  into  a  covenant  to  that  effect,  and  i^d  knowfeg* 
had  refused  to  do  so.  ^»J  f  ;*^«' 

plot  had  been 

preyiously  sold 

and  built  upon 
according  to  the 
__  general  scheme , 

The  case  was  again  argued  by  the  same  counsel,  and  his  must  be  consi- 
Honour  gave  judgment  as  follows :—  k^*uit  tiSe 

previous  pur^ 
chaser  had 

Vicb-Cha»cbllob  Sib  W.  Page  Wood  .—  to  ^rinS^^^ 

striction. 

I  retain  my  former  opinion,  that,  when  a  person  sells  pro-     But,  if  the 
perty  of  this  kind  to  a  purchaser,  who  knows,  as  I  must  take  ^tl^^^^ 

tually  know 
this,  still,  where 
he  bss  purchased  all  the  rights  of  the  Tenders  relating  to  his  plot  of  land,  it  became  impossible  for 
ue  Tendon,  from  the  time  of  his  purchase,  to  release  the  former  purchaser  from  his  covenant  not  to 
hnild  wiUun  six  feet  from  the  road,  or  to  alter  in  any  respect  their  rights  against  him. 

Therefore,  where  the  prohibited  distance  had  by  accident  been  left  in  blank  in  the  former  purchas- 
e's coTenant,  without  the  knowledge  of  the  vendors,  and  they  had  a  right  to  have  the  deed  rectified, 
»«  second  purchaser  was  held  entiUed  to  an  injunction  to  restrain  a  breach  of  the  covenant  by  the 
ranner  purdiaser;  and  as  this  Hght  was  entirely  equitable,  and  might,  if  the  covenant  had  been  per- 
teci,  have  been  enforced  in  the  absence  of  the  original  covenanting  parties: — Hdd^  that  the  injunc- 
^iw  might  be  obtained  without  having  the  deed  rectified,  and  without  making  the  covenantee  a  party 
to  the  suit 


576 


CASES  IN  CHANCEBY. 


1854.        ^^^  Plaintiff  here  to  have  known,  that  other  parties  were 
bound  by  coyenants  similar  to  his  own,  the  purchase  is  en- 
titled to  the  benefit  of  those  corenants.  Here  the  pnrdiaser's 
agent  saw  a  plan  shewing  the  limit  within  which  btdldings 
Jvdgmeni,     ^^re  to  be  erected  on  the  land,  and  that  he  was  not  to  build 
within  six  feet  of  a  certain  road,  and  he  purchased  upon  the 
terms  of  a  printed  form  of  contract  relating  to  all  the  land, 
and  he  was  aware  that  some  of  the  property  laid  out  for 
building  was  in  the  hands  of  the  vendors,  and  that  one  plot 
had  been  already  sold  and  built  upon  according  to  the  ge- 
neral scheme;  taking  all  these  facts  together,  the  purchaser 
must  be  taken  to  have  known  that  the  piece  of  land  already 
sold  to  DougloB  had  been  sold  upon  the  same  terms  as  to 
building;  and  he  must  be  assumed  to  have  purchased  with 
that  knowledge,  upon  the  terms  contained  in  his  jxintsd 
contract  and  deed  of  conveyance,  one  of  which  was,  thi^ 
he  would  not  build  within  six  feet  from  JTbti^itoa^pIaoe^ 
the  street  laid  out  upon  the  plan.    But  assume  that  he 
did  not  know  under  what  stipulations  the  Defendant  had 
so  purchased.    The  Defendant's  agreement  was  in  fact  ex- 
actly similar  to  that  of  the  Plaintiff,  but  the  conveyance 
to  the  Defendant,  as  it  happened,  omitted  in  the  covenant 
not  to  bmld,  the  important  words  '^  six  feet,''  fixing  the 
limits  of  such  restraint    The  whole  question  is,  whether, 
when  the  Plaintiff  purchased,  buying,  as  I  have  held  he 
did,  all  the  rights  of  his  vendors  relating  to  the  land,  his 
venilors  had  at  the  time  a  right  to  restrain  the  Defendant 
Douglaa  from  building  contrary  to  the  terms  of  his  agree- 
ment; fori  am  of  opinion  that  the  Plaintiff  is  entitled 
to  insist  upon  having  whatever  rights  or  powers  relating 
to  the  land  were  vested  in  the  vendors  at  the  time  when 
they  sold  it  to  him;  and  that,  from  the  time  of  his  purchase 
it  became  impossible  for  the  vendors  to  alter  their  position 
with  regard  to  the  Defendant  Dotiglas,  the  former  por^ 
chaser  of  part  of  the  land,  so  as  to  affect  their  rights  as 
against  him.     That  reduces  the  matter  to  the  simple  qoes- 
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Uon,  whether,  at  the  time  of  the  Plaintiff  b  purchase,  the        1864 
Tendon  could  have  enforced  by  any  remedy  whatever,  at 
kw  or  in  equity,  this  restriction  as  against  the  Defendant 
Dou^4U.    The  question  would  be,  not  whether  the  vendors 
could  sue  upon  the  imperfect  covenant,  nor  whether  they      "^vm^it 
could  enforce  the  agreement,  it  being  superseded  by  the 
conveyance;  but  whether  by  any  mode  they  could  restrain 
DoiM^Icw  from  building  within  six  feet  from  the  road.    Now 
it  seems  to  me  that  they  were  in  a  position  to  have  the 
conveyance  rectified  pursuant  to  the  contract    I  think, 
upon  the  eridence  now  before  me,  that  there  was  never 
any  intention  of  departing  from  the  contract,  but  that  the 
blank  in  the  covenant  was  occasioned  by  an  accident, 
against  the  consequences  of  which  a  Court  of  equity  would 
relieve     [His  Honour  examined  the  evidence  and  con- 
tioaed:]  It  is  plain  that  there  was  no  intention  to  release 
this  covenant,  from  the  very  fact  that  it  was  left  in  the 
deed  when  it  might  have  been  struck  out  altogether,  if  that 
had  been  the  desire    The  Defendant  by  his  answer  very 
fiurly  admits  that  he  had  no  intention  one  way  or  the 
other.    I  think  it  is  clear,  that  it  was  only  an  accident, 
and  that  the  vendors,  when  they  discovered  it,  which  they 
appear  not  to  have  done  before  the  commencement  of  this 
dispute,  had  a  right  to  have  it  rectified.    It  is  said,  that 
this  is  not  a  suit  for  that  purpose,  and  that  Mr.  Wrighty 
the  covenantee,  is  not  a  party  to  it;  but  the  authorities 
have  gone  thus  far,  that  persons  taking  by  assignment 
-  from  a  covenantee  in  these  cases  are  able  to  enforce  their 
rights  against  assigns  of  the  covenantor,  without  bringing 
the  original  covenanting  parties  before  the  Court,  even 
where  the  covenant  does  not  run  with  the  land.    There- 
fore, it  is  not  necessary  for  this  Plaintiff  to  bring  his  ven- 
dors here,  or  to  have  the  conveyance  rectified ;  but  the  only 
question  is,  whether  he  has  a  right  to  say  that  this  parti- 
<:^  building  should  not  be  erected.    If  I  find  that  at  the 
time  of  the  sale  to  him  there  was  clearly  a  right  to  insist 
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1854.  upon  the  covenant  being  rectified  and  observed^  as  the 
Court  does  not  require  the  parties  who  haye  the  legal 
right  to  be  before  it,  the  jurisdiction  being  altogether  equ- 
table,  I  can  saj  that  this  equity  still  remains  for  the  present 
^'^^^'^ '  Plaintiff,  and  therefore  he  has  a  right  to  an  injunction  to 
restrain  the  building  of  the  wall  until  further  order;  bat 
I  can  make  no  order  upon  an  interlocutory  application  as 
to  that  part  of  the  motion  which  relates  to  pulling  down 
what  has  already  been  built 


^    „  ,^  ^  SCHRODER  V.  SCHRODER 

wm-After-  ^^^^^^  SCHRODER,  by  his  will,  dated  the  Sth  d 

aeqmredEttaUt  July,  1 825,  dcviscd  **  all  my  real  estates  whatsoever  and 

newMxuhn,  whcrcsover,  of  or  to  which  I  now  am,  or  at  the  time  of  my 

A  J  TT  decease  shall  be,  seised  or  entitled  for  an  estate  of  fineehold 

A  deriBe  by  a  ' 

wiu  made  be-     and  inheritance,  or  of  freehold  only,  or  of  or  to  which  any 

fore  1838,  (1  •     x-    *  r  •  *  ♦!,- 

Vict  c26.  u.  person  or  persons  in  trust  for  me  now  is  or  are,  or  at  tne 
^e'  raa'atetL  ^^^  ^^  ^^  decease  shall  be,  seised  or  entitled  for  an  cs- 
of  which  the      tate  of  freehold  and  inheritance,  or  of  freehold  only,  or 

testator  then  .. 

was  or  at  the  which  I  uow  havc  or  shall  hereafter  have  power  to  du- 
d^A^^Ihouid      pose  or  appoint  by  will"  (including  certain  fr^diold  pre- 

be  seised,  to  his 

heir-at-hiw,  if 

the  testator  acquired  real  estates  subsequent  to  the  date  of  his  wiU,  put  the  heir  to  his  dedaoo. 

So,  also,  would  such  adeyise  by  a  testator  who  died  before  1834,  (3  ft  4  WiU.  4,  c  lOe,  i.  S), 
fiom  the  mere  intention  thereby  shewn  to  giye  the  heir  property  under  the  will;  notwitfastsodiiv 
that  he  would  tkke  nothing  in  fact  under  £e  will,  but  by  his  better  title  as  heir. 

In  such  a  case,  the  testator,  subsequently  to  the  making  of  his  will,  contracted  to  buy  a  certsin  fri»- 
hold  estate,  and  then  made  a  codicil  directing  the  executon  and  trustees  of  his  will  to  eomplets  the 
purchase,  and  hold  the  estate  upon  the  trusts  of  the  will,  which  were  partly  in  fiiTour  of  the  hcir,ind 
then  the  testator  took  a  couTcyance  of  the  same  estate  to  uses  to  bar  dower  in  his  own  fiivour:— 
Neld^  that  the  devise  by  Uie  codicil  was  revoked,  and  that  the  heir  must  dect. 

If  a  testator,  before  1838,  derised  estate  A^  which  he  had  contracted  to  buy,  to  one  penon^ 
estete  B^  and  all  other  estates  which  he  might  subsequently  acquire,  to  another,  and  gave  heoettt 
to  his  heir,  and  afterwards  took  a  couTeyanoe  of  ^.  to  uses  to  bar  dower  in  his  own  foyoar,  aDds^ 
quired  other  estates  :~-Qit0r«,  whether  the  deyisee  of  jB.  could  claim  A,^  and  all  other  after-sc^u'^ 
estates,  against  the  testator*s  heir,  under  the  doctrine  of  elertion;  for  the  whole  doctrine  V^>^f 
entirely  upon  the  ground  of  intention,  that  the  heir,  in  such  a  ease,  might  be  entitled  to  retsin  the 
estotes,  because  neither  of  the  devisees  could  have  a  better  right  against  him  than  the  other. 
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mises  therein  specifically  mentioned),  with  the  appurte- 
nances, unto  his  wife  Catherine  Schroder,  Bxid  Henry  Hughes 
and  John  Bonus,  their  heirs  and  assigns,  to  the  use  of  his 
said  wife  during  her  life,  if  she  should  so  long  remain  his 
widow,  or  otherwise  until  her  second  marriage,  she  keep- 
ing the  same  estates  in  good  and  tenantable  repair  and 
condition,  and  insuring  the  same  against  loss  or  damage 
hy  fire;  and  firom  and  after  her  second  marriage,  if  she 
should  happen  to  marry  again,  then  as  to  one  equal 
moiety  or  half  part  of  the  same  real  estates  to  the  use  of 
the  said  Henry  Hughes  and  John  Bonus,  and  their  heirs, 
in  trust  for  his  said  wife  Catherine  Schroder  for  her  sepa- 
rate use  for  life ;  and  from  and  after  the  decease  of  his 
said  wife,  as  to  the  same  moiety,  and  also  firom  and  after 
her  decease  or  second  marriage  as  to  the  other  moiety  of 
the  same  real  estates,  to  the  use  of  all  and  every  his  chil- 
dren living  at  the  time  of  his  decease,  or  bom  in  due  time 
afterwards,  as  tenants  in  common,  if  more  than  one,  and 
to  their  respective  heirs  and  assigns;  and  the  testator 
declared  that  tlie  provision  thereby  made  for  or  in  trust 
for  his  said  wife  should  be  in  bar  of  all  dower,  and  should 
be  for  her  separate  use. 


1864. 


SiaiemenL 


Subsequently  to  the  date  and  execution  of  this  yfill  the 
testator  purchased  a  freehold  estate  at  Clapham,  in  the 
county  of  Surrey,  which  was  conveyed  by  indentures,  dat- 
ed respectively  the  22nd  and  23rd  of  October,  1827,  to 
uses  to  bar  dower  in  favour  of  the  testator. 


On  the  15th  of  November,  1827,. the  testator  signed  a 
contract  for  the  purchase  of  certain  freehold  premises  situ- 
ate at  StockweU  Common  in  the  said  county  of  Surrey. 

After  signing  this  contract,  and  before  the  conveyance 
to  him  of  the  premises  at  StockweU  Common,  the  testator 
made  a  codicil  to  his  will  in  the  following  words: — 

^OL.  I.  8  s  E.  K.  w. 


680 


CASES  IN  OHANOEBT. 


18M. 


"  Whereas  I  the  within-named  Oeorge  Schroder  have 
lately  completed  the  purchase  of  a  freehold  estate,  atuate 
at  Olapham  in  the  county  of  Surrey.  Now,  I  do  hereby 
giye  and  devise  the  said  freehold  estate,  with  the  rights, 
members,  and  appurtenances  thereto  belonging,  unto  my 
dear  wife  Catherine  Schroder^  and  my  friends  Henry  Hv^ 
and  John  Bontks,  their  heirs  and  assigns,  to  the  uses,  upon 
the  trusts,  and  for  the  intents  and  purposes  expressed  and 
declared  in  and  by  my  said  will,  with  respect  to  the  real 
estates  therein  given  and  devised  to  them.  And  wheress 
I  have  lately  contracted  for  the  purchase  of  certain  other 
freehold  property  situate  in  Stockwell  in  the  said  coonty 
of  Surrey,  and  have  paid  a  deposit  on  such  purchtfe: 
Now,  I  do  hereby  direct  that  the  said  purchase  shaQ  be 
completed  by  my  executors  and  trustees,  and  the  remam- 
der  of  the  purchase-money  paid  out  of  my  personal  estate^ 
and,  when  so  completed,  shall  be  taken  and  considered  as 
real  estate,  and  be  held  by  my  said  executors  and  trastees 
to  the  uses,  upon  the  trusts,  and  for  the  intents  and  pu^ 
poses  expressed  and  declared  in  and  by  my  said  will  with 
respect  to  the  real  estate  therein  given  and  devised  to 
them;  and  in  all  other  respects  I  hereby  confirm  my  said 
will,  and  declare  this  to  be  a  codicil  to  the  same." 

By  indentures  of  lease  and  appoiutment  and  release 
dated  respectively  the  11th  and  12th  of  December,  1827, 
the  said  freehold  estate  at  Stockwell  was  conveyed  to  uses 
to  bar  dower  in  favour  of  the  testator. 

The  testator  died  on  the  29th  of  September,  1832,  leaf- 
ing Joseph  Henry  Schroder,  his  eldest  son  and  heiiwitrlaw; 
and  three  other  sons,  his  only  children  or  issue.  The  eld- 
est son  attained  twenty-one  in  December,  1838;  the  second 
in  1840;  the  third  in  1842 ;  and  the  youngest  in  Septem- 
ber, 1851. 

On  the  21  st  of  February,  1836,  Catherine  SArader  mar- 
ried  again. 
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In  1833,  Mr.  Preslon,  on  a  case  being  submitted  to  him,  ism. 
advised  that  the  testator  had  revoked  his  codicil  as  to  the 
property  in  StockweHy  and  had  died  intestate  as  to  the 
same,  so  that  the  title  in  equity  as  well  as  at  law  was  in 
his  heir;  and  such  opinion  was  acted  on  by  all  parties  un- 
til after  the  youngest  child  of  the  testator  had  attained  the 
age  of  twenty-one  years,  in  September,  1851. 

These  facts  were  now  stated  in  a  special  case,  in  which 
the  younger  children  were  Plaintiffs,  and  Joseph  Benry 
Schroder  was  Defendant;  and  it  was  therein  also  stated, 
that  it  had  been  lately  suggested  that  the  said  Joseph 
Henry  Schroder  was,  under  the  will  of  the  said  Oeorge 
Schroder,  bound  to  elect  between  the  said  StockiueU  estate 
and  the  estates  and  interests  devised  and  bequeathed  to 
him  for  his  benefit  by  the  said  will  and  codicil;  and  the 
questions  asked  were,  whether  the  freehold  premises  at 
Stockwdl  passed  by  the  codicil  or  descended  to  the  testa- 
tor's heir-at-law,  either  in  law  or  in  equity,  and  if  they 
did  so  descend,  whether  the  heir-at-law  was  by  the  will 
or  codicil  put  to  his  election;  and  if  a  case  of  election  was 
raised  against  him,  and  in  case  he  elected  to  take  the  said 
StocktveU  estate,  then,  whether  he  was  bound  to  relinquish 
in  favour  of  the  beneficiaries  under  the  said  will  and  codi- 
cil, all  interests  thereby  devised  and  bequeathed  to  him 
or  for  his  benefit,  or  to  the  extent  only  of  the  value  of  the 
said  fireehold  estate  at  StocktveU;  and  in  case  the  heir-at- 
law  elected  to  take  under  the  will,  then,  whether  he  was 
bound  to  refiind,  to  any  and  which  of  the  other  parties  to 
the  case,  any  and  what  part  of  the  rents  and  profits  of  the 
StockweU  estate  which  had  been  received  by  him ;  and  ge- 
nerally, what,  under  the  circumstances,  were  the  rights 
&nd  interests  of  the  Plaintiffs  and  the  Defendant  in  the 
Baid  freehold  premises  at  StockweU  and  the  past  rents  and 
profits  thereof 
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SCHRODIUI 

V. 
8CBRO0BK. 

ArgumeiiL 


Mp.  W.  H.  TerreU,  fop  the  Plaintifffi.— The  words  of  the 
will  are  sufficiently  comprehensive  to  pass  lands  after- 
wards acquired  by  the  testator;  and  therefore,  if  the  devise 
of  the  Stockwdl  property  by  the  codicil  was  revoked,  and 
it  descended  to  the  heir,  he  must  elect  whether  he  wOl 
take  undep  or  against  the  wilL     In  Churchman  v.  Ire- 
land (a),  a  testator  gave  all  his  real  and  personal  estate 
which  he  should  die  possessed  of  to  a  class  of  children, 
one  of  whom  became  his  heir;  and  the  testator  having 
acquired  other  real  estate  after  the  date  of  his  will,  it  was 
held  that  the  heir  was  put  to  his  election.    Then  the  codicil 
did  not  interfere  with  the  clear  disposition  made  by  the 
will,  but  was  only  intended  to  make  a  temporaiy  provision 
by  devising  such  interest  as  the  testator  had  before  the 
Stodcwell  estate  was  conveyed  to  him,  and  certainly  was 
not  intended  to  benefit  the  heir.     The  next  question  is, 
if  the  heir  elect  to  take  against  the  will,  shall  he  forfeit 
all  the  benefit  intended  for  him  by  the  will,  or  only  to 
the  extent  necesssary  to  compensate  the  other  devisees? 
[Vicb-Chancbllob. — That  question  is  now  settled;  he  is 
*  only  bound  to  relinquish  enough  to  make  compensation  (&).] 
Then  comes  the  question,  for  how  long  is  he  bound  to  ac- 
count for  the  rents  and  profits  which  he  has  wrongfiillj 
received?    By  analogy  to  the  rule  of  law  as  to  mesne 
profits,  he  ought  to  account  for  the  last  six  years  at  least; 
but  he  entered  upon  this  property  and  held  it  in  the  char- 
acter of  a  trustee  for  the  persons  really  entitled,  who  were 
then  infants,  so  that  he  is  in  fact  bound  to  refund  the 
rents  from  the  time  of  taking  possession :  Cox  y,Dolman(c). 
The  conveyance  of  the  Stockwdl  property  to  uses  to  bar 
dower  in  favour  of  the  testator  subsequently  to  the  date 
of  the  codicil,  at  which  time  he  had  merely  an  agreement 
for  the  sale  of  it,  did  not  revoke  the  gift :  Plowden  v 
Hyde  (d). 


(a)  1  Buss.  &  My.  260.     . 
(5)  1  Swanst.  404,  and  433,  n. 
(c)  2  De  a,  Mac.  k  G.  692. 


(flO  2  Sim.,  N.  S.,  171;  2  DeG., 
Mac.  &  G.  684. 
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Mr.  RoU,  Q.  a,  and  Mr.  A .  Smith,  for  the  heir.— The  after- 
purchased  estates  were  not  intended  to  be  devised  bj  the 
wilL    Back  v.  KeU(a)  decided,  that  a  devise  by  a  testator  of 
"whatever  real  estates  he  might  die  possessed  of/'  meant 
"  all  which  he  then  had,  and  which  he  should  continue  to 
have  at  his  death."     In  Thdlusson  v.  Woodford  (b),  the 
devise  was  expressly  of  any  estates  which  he  might  there* 
after  contract  to  buy,  and  the  decision  was,  simply,  that  such 
estates  were  intended  to  pas&    Back  v.  Kett  (c)  is  not  inter- 
fered with  by  Churchman  v.  Ireland (d),  for  in  that  last  case 
real  and  personal  estate  were  included  in  the  gift,  which  of 
course  must  have  passed  all  the  personal  estate  of  the  testa- 
tor at  the  time  of  his  death,  and  therefore  the  real  estate  was 
held  to  be  in  like  manner  included.     In  Johnson  v.  Tel- 
ford {e)y  however,  a  gift  of  all  the  testator's  real  and  per- 
sonal estate  which  he  was  or  should  be  possessed  of,  did 
not  pass  after-purchased  real  estates,  neither  did  a  devise 
of  "  any  hereditaments  purchased  by  me  at  any  time  or 
times  which  should  happen  to  be  conveyed  after  the  date 
and  publishing  hereof."   But  here  the  codicil  interprets  the 
will  on  this  point,  for  the  codicil  disposes  expressly  of 
the  after-purchased  estates,  which  the  testator  therefore 
clearly  did  not  intend  should  pass  by  the  will     The  codi- 
cil was  revoked  as  to  the  StockweU  property  by  the  subse- 
quent conveyance  to  uses  to  bar  dower.    There  can  be  no 
account  for  any  period  before  the  filing  of  the  special  case. 
In  PeUiward  v.  Prescott  (/),  where  an  heir  had  been  al- 
lowed to  retain  the  possession  of  an  estate  under  precisely 
similar  circumstances,  no  further  account  was  allowed: 
Hicks  V.  SaUiU  {g\  Hercy  v.  Ballard  (h),  Dormer  v.  For- 
tescue  (i),  Edwards  v.  Morgan  (k),  Drvmmond  v.  Tlie  Duke 


1854. 


(a)  Jac.  534. 

(6)  13  Ves.  209. 

(c)  Jac.  534. 

{d)  1  Buss.  &  My.  250. 

(0  Id.  244. 

(/)  7  Vea  541, 


{g)  To  be  reported  in  3  De  G., 
Maa&G. 

(A)4B.  C.  C.  469,n. 
(0  3  Atk.  130. 
{*)  M'Cl  554. 
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o//%  ABtan's  (a),  Pulteney t.  Warren  (S),  Bowety.  TheEul 
London  WaterworleB  Company  (e). 


^■*-        Mr.  TerrtM,  in  reply. 


Jvdgmau.     Viob-Chahcbllob  Sib  W.  Paqb  Wood: — 

In  this  case,  before  adyerting  to  the  seTeral  questions 
which  have  been  argued,  I  will  refer  to  one  point  which 
occurs  upon  this  will,  on  which  the  principal,  if  not  the 
only  authority,  is  an  Anonymous  case  in  Gilbert  Eq.  Bep. 
15,  which  is  cited  in  Sugd.  Vend.  &  Pur.,  2nd  edit,  128, 
n.  3.  By  this  will  the  heir  takes  nothing,  for,  as  nothing 
seems  to  be  devised  to  him  which  would  not  have  descend- 
ed to  him  if  there  had  been  no  will,  he  takes  by  his  bet- 
ter title  as  heir  only  (c2).  A  similar  point  arose  in  the 
argument  in  Rich  v.  Cockell  (e),  where  the  question  was, 
whether  a  husband  should  be  put  to  his  election,  being 
administrator  of  his  wife's  property;  and  it  was  decided 
that  there  was  no  ground  there  for  putting  him  to  his 
election.  In  that  case,  it  was  said  in  argument  by  Sir 
Samuel  RomiUy — "It  has  often  been  said  by  high  autho- 
rity, though  I  cannot  state  a  decision  of  the  point,  that 
where  a  man  devises  to  his  heir  an  estate  which  the  heir 
would  have  by  descent  if  no  will  was  made,  and  then  de- 
vises to  another  person  an  estate  of  which  the  heir  is  seis- 
ed in  his  own  right,  he  cannot  take  under  the  will  with- 
out giving  effect  to  that  devise  out  of  that  estate  which  is 
his  own,  though  he  would  take  by  descent  if  there  were 
no  wilL    If  he  chose  to  keep  to  his  own  estate,  the  Court 


(a)  6  Yes.  433. 
(&)  6  Id  93. 

(c)  3  Madd.  376. 

(d)  In  case  of  a  devise  to  the 
heir  by  the  will  of  a  testator,  dy- 


ing Bubsequently  to  the  Slst  of 
December,  1833^  the  heir  takes 
by  purchase.    Bee  3  &  4  WilL  i, 
0.106,8.3. 
(0)  9  Yes.  374. 
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would  give  the  disappointed  deviflee  a  compensation  out  of 
the  other.  The  reaaon  is  that  upon  which  all  cases  of 
election  proceed:  the  tacit  condition  inferred.'' 

Lord  Hldon^  noticing  that  part  of  the  argument,  says, 

''  As  to  the  point  of  election,  I  do  not  recollect  any  case 

of  an  heir  that  forms  an  answer  to  the  objection  made  for 

the  defendant.     But,  on  the  other  hand,  there  is  principle 

in  the  answer  that  has  been  given;  for  all  election  goes 

upon  compensation.    If,  by  a  will  which  gives  A. 'a  estate 

to  B.,  an  estate  is  given  to  A.,  he  may  say  he  will  keep 

his  own  estate.     The  compensation  upon  which  the  Court 

goes,  is  the  implied  condition,  of  which  the  other  is  to  have 

the  benefit,  that,  whoever  takes  that  estate  in  consequence 

of  the  election,  shall  take  it  cum  onere.    An  estate  being 

^veu  to  a  person  who  will  not  accept  it  upon  the  terms 

of  giving  up  his  own  estate,  the  question  is,  whether  he 

shall  not  take  it  as  heir,  because  it  is  against  conscience 

that  he  shall,  by  his  legal  title,  disappoint  that  disposi- 

tion"(a);  and  he  reserved  hisjudgment  upon  that  point:  his 
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(a)  Sir  W.  Grami,  in  Wdby  v. 
WeR^,  2  V.  &  B.  190,  says," That 
AQ  heir  to  whom  an  estate  is  de- 
^^aed  in  fee  may  be  put  to  an 
election,  although,  by  the  role  of 
law,  a  devise  to  an  heir  is  inoper- 
ative,  I  should   have   thought 
perfectly  cleiur,  independently  of 
lord  Covfpef's  decision  in  the 
case  in  Gilbert  (Anon^  Gilb.  Eq. 
^ep»  16) ;  for,  if  the  will  is  in 
o^er  respects  so  framed  as  to 
^uae  a  case  of  election,  then  not 
only  is  the  estate  given  to  the 
heir  under  an  implied  condition 
that  he  shall  confirm  the  whole 
of  the  will;  but,  in  contemplation 
of  equity,  the  testator  means,  in 
case  the  condition  shall  not  be 


complied  with,  to  give  the  dis- 
appointed devisees,  out  of  the  es- 
tate over  which  he  had  a  power, 
a  benefit  correspondent  to  that 
of  which  they  are  deprived  by 
such  non-compliance.  So  that 
the  devise  is  read  as  if  it  were  to 
the  heir  absolutely,  if  he  confirm 
the  will;  if  not,  then  in  trust  for 
the  disappointed  devisees  as  to  so 
much  of  the  estate  given  to  him 
as  shall  be  equal  in  value  to  the 
estates  intended  for  them." 

In  that  case,  the  testator  had 
devised  estates  of  which  he  was 
seised  in  fee  to  his  eldest  son  and 
heir,  in  fee,  and  had  taken  upon 
him  to  devise  estates  of  which  he 
was  only  tenant  for  life,  with  r»- 
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Lordship,  however,  ultimately  gave  no  opinion  upon  it,  hat 
decided  the  case  upon  another  ground.  In  the  seooni  edi- 
tion of  Vesey  (a)  there  is  a  note  referring  to  the  casein  Gril- 
bert  as  the  authority  to  which  Sir  Samuel  RomiUy  alluded. 
I  mention  this  point  now  as  shewing  the  extreme  length  to 
which  the  doctrine  of  election  has  been  carried,  namelj, 
that  the  heir  of  a  testator,  although  he  takes  nothing 
under  the  will,  but  takes  the  property  affected  to  be  de- 
vised to  him  as  heir  to  the  testator  only,  is  put  to  his 
election  by  the  mere  intention  to  give  him  property  by 
the  will. 


In  this  case  there  can  be  no  question  upon  the  will 
It  appears  to  be  exactly  similar  to  the  case  of  ChunA- 
man  v.  Ireland  (6),  the  only  difference  being,  that  there 
was  a  gift  there  of  all  the  testator's  real  and  personal 
estate  blended  together.  The  Vice-chancellor  of  England^ 
when  that  case  came  before  him  in  the  first  instance  (c), 
did  place  some  little  reliance  upon  that  circumstance, 
saying  that  it  was  impossible  to  hold  that  the  testator  had 
one  intention  as  to  the  personal  estate,  and  a  different 
intention  as  to  the  real  estate,  when  he  used  the  same 
words  as  to  both.  But  in  truth  the  decision  in  GkurA- 
man  v.  Ireland  (d)  on  appeal,  proceeded  upon  the  more 
solid  foundation  of  the  strict  meaning  and  intention  of 
the  words  of  gift  being  that  it  was  the  desire  of  the  tes- 
tator to  pass  by  his  will  all  the  real  estate  which  he  might 


mainder  to  his  first  and  other 
sons  in  tail,  &c.,  with  the  reyer- 
sion  to  himself  in  fee;  and  other 
estates,  of  which  he  was  only  te- 
nant in  tail  male,  to  his  said  son 
for  life,  with  remainder  to  an- 
other: and  it  was  held,  that  the 
heir  was  put  to  his  election, 
though,  in  truth,  he  took  nothing 
under  the  will :  J^oys  vJfordaufUf 


2  Vem.  681 ;  Thdlwaon  v.WW- 
ford,  13  Ves.  224,  1  Dow,  P.  0. 
249,  cited  1  Swanst.  404^  n. 

(a)  VoL  9,  p.  374. 

(b)  1  Buss.  &  My  2fi0.  See 
Oreemoood  v.  Penny,  ISI  Bear. 
403. 

(c)  4  Sun.  620. 
(<i)lBua8.&My250. 
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acquire  after  the  date  of  the  will    The  testator  having        1854. 
here  used  the  somewhat  redundant  expression  '^  all  my 
real  estates  of  which  I  now  am^  or  at  the  time  of  mj 
decease  shall  be,  seised  or  entitled/'  the  defendant's  coun- 
sel contend  that  those  words  mean  only  such  real  estate       *^ 
as  the  testator  then  had  and  might  also  retain  at  the  time 
of  his  death;  but  I  do  not  think  that  this  is  the  natural 
construction  of  the  words;  and  it  was,  in  fact,  decided 
otherwise  in  Churchman  y.  Irelcmd  (a),  in  which  a  similar 
argument  was  employed.    That  being  so  as  regards  the 
will,  the  next  question  is,  whether  the  codicil  affords  any 
ground  for  the  interpretation  that  the  testator  did  not  in- 
tend to  use  the  words  in  his  will  in  that  sense.    I  agree, 
that,  if  there  be  a  fixed  legal  effect  to  be  given  to  the 
words  employed  in  this  will,  no  expressions  used  in  a 
subsequent  instrument  would  alter  that  construction;  but 
when  the  instruments  are  a  will  and  codicil  which  have 
to  be  construed  together,  as  in  this  case,  it  may  be  possible 
to  discover  from  the  expressions  employed  in  the  codicil 
that  the  testator  did  not  use  the  words  in  the  will  in  their 
strict  legal  senses    Moreover,  it  is  here  only  the  gram- 
matical construction  of  the  words  which  is  to  receive  light 
from  the  codicil    The  argument  is,  that,  if  by  the  will  the 
testator  intended  to  refer  to  after-acquired  estates,  the  codi- 
cil was  unnecessary,  and  therefore,  as  he  assumes  to  dispose 
of  this  property  by  the  codicil,  that  fact  shews  that  he  did 
not  intend  to  include  after-acquired  property  in  the  wilL 
But  the  testator  must  have  well  known,  that,  though  he  had 
gi^en  the  property  by  his  will  in  such  manner  as  to  put  the 
heir  to  his  election,  still,  if  he  had  bought  other  estates  af- 
terwards, he  could  pass  the  legal  interest  in  them  by  making 
a  codicil  expressly  devising  them,  and  that  would  be  a 
sufficient  reason  for  his  making  this  codicil  without  occa- 
sioning any  necessity  for  departing  from  the  ordinary  sense 

(a)  1  Buss.  &  My.  250. 
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of  the  words  of  the  wilL  A  great  part  of  the  argument 
for  the  constractioii  that  the  words  in  the  will  meaat  only 
such  pr(q>ert7  as  the  testator  then  had  and  mi^t  con- 
tinue to  have  afc  his  death,  depends  on  the  assamptkn 
that  the  testator  must  be  taken  to  have  known  the 
lawy  and  that  he  could  not  dispose  of  this  property  by  the 
willy  but  that  a  subsequent  codicil  was  necessary;  and  up- 
on that  ground  it  is  said,  I  ought  to  hold  that  he  only  in- 
tended to  do  what  he  had  power  to  do  by  the  will;  and  it 
was  said  that  a  distinction  may  be  taken  between  a 
mistake  of  fact  and  a  mistake  of  law,  and  that  thouj^  the 
former  will  raise  a  case  of  election  the  latter  will  not 
But  the  earlier  cases  were  exactly  the  converse  (a).  Some 
Judges  haye,  however,  held  that  election  did  not  arise  ex- 
cept a  party  knew  that  he  was  acting  against  the  1^ 
right,  though  it  has  since  been  decided  otherwise;  and  it 
is  now  settled,  that,  whether  the  mistake  be  one  offset 
or  of  law,  there  is  sufficient  ground  for  raising  a  case  of 
election. 

The  substantial  question  in  this  case  is,  what  is  the 
effect  of  the  events  subsequent  to  the  codicil,  and  in  some 
respects  the  case  is  new.  The  testator,  by  his  will,  gaTe 
all  his  future  acquired  estates  to  his  trustees  upon  certm 
trusts,  and  then  he  bought  another  estate  and  had  it  eon- 
veyed  to  him,  and  that  he  devised  by  the  codicil,  and  no 
question  arises  concerning  it  But  then,  by  the  codicil, 
after  reciting  that  he  had  contracted  to  buy  another  estate, 
he  directed  his  executors  to  complete  the  purchase,  and  to 
hold  that  property  upon  the  trusts  declared  by  the  will;  and 
afterwards  the  testator  himself,  in  his  lifetime,  took  a  conr 


(a)  In  CuU  y.  ShatoeRy  Amb.  er  to  dispose  o^  did  not  niae  t 

727,  it  was  held  that  a  devise  of  case  of  election.  But  see  thectfes 

an  estate  which  the  testatrix  er-  cited  in  the  note  there, 
roneously  believed  she  had  pow- 
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Tejruice  of  that  estate  to  uses  to  bar  dower  in  his  own       issi. 
&yonr,  idiich  reyoked  the  deyise  of  it  in  the  codicil 

I  confess  that  it  has  struck  me  that  a  case  of  some 
nicety  might  arise^  supposing  the  demise  by  the  codicil 
to  have  been  to  some  stranger,  and  not  to  the  trustees 
upon  the  trusts  of  the  will    It  would  seem  Tciy  strong, 
though  perhaps  it  is  a  neeessary  consequence  of  my  de- 
cision in  this  case,  to  say,  if  there  happened  to  be  a  devise 
of  estate  J..,  which  the  testator  had  contracted  to  buy,  to 
one  person,  and  of  estate  £.,  and  all  other  the  testator's 
real  estates,  of  which  he  might  be  seised  at  his  death, 
to  another  person,  and  also  some  gift  to  the  heir,  and  the 
testator  afterwards  took  a  conyeyance  to  himself  of  estate 
A.  to  uses  to  bar  dower,  so  that  the  will  would  be  inopera- 
tiye,  except  as  raising  an  election  against  the  heir,  as 
to  estate  J..,  that  this  estate  should  pass  to  the  deyisee 
of  JB.     For  the  devise  of  it  wotdd  be  inoperatiye  not 
upon  the  ground  of  any  assumed  change  of  intention  on 
the  part  of  the  testator,  but  from  a  rule  of  law  that 
he  can  only  devise  under  the  word  "having"'  in  the 
Statute  of  Wills,  32  Hen.  8,  c.  1,  lands  of  which  he  is 
Beised,  and  as  the  testator  had  not  the  estate  in  A., 
which  he  affected  to  pass  by  his  will,  the  subsequently  ac* 
qtiired  estate  in  A.  would  not  pass.    The  effect  would 
be,  that  the  devisee  of  estate  J5.,  and  of  all  other  the  tes- 
tator's estates  at  his  death,  might  be  able  under  the  doc- 
trine of  election  to  acquire  not  only  all  other  estates  pur- 
chased by  the  testator  after  the  date  of  his  will,  but  also 
^t  estate  A.,  as  to  which  no  intention  could  be  inferred 
to  transfer  it  to  him  either  against  the  original  devisee 
thereof  or  the  testator's  heir.    That  seems  to  be  a  remark^ 
able  result  of  the  doctrine  of  election,  and  I  am  not  clear 
that  the  Court  would  be  driven  so  to  exercise  that  doc- 
tnne  in  such  a  case«    The  whole  doctrine  proceeds  upon 
intention  so  strongly,  that  it  might  be  possible  for  the  heir 
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to  argue  in  such  a  case  that  there  vas  at  least  equal  en- 
dence  of  intention  in  fayoor  of  the  party  claiming  the 
estate,  under  the  express  deyise  of  it  to  him,  and  that 
if  he  had  no  equity  to  call  upon  the  heir  to  Ci>nYe7  it 
to  him,  neither  could  the  general  devisee  have  any  such 
equity,  and  therefore  the  heir  might  claim  to  hold  tlie 
estate.    However,  no  such  case  arises  here,  and  it  is  to 
the  intention  only  that  I  have  to  looL    The  intention 
is  manifest;  that  the  codicil  was  not  to  alter  the  dispo- 
sition in   the  will  by  which  the  after-acquired  estates 
should  be  so  disposed  of  as  to  put  the  heir  to  his  elec* 
tion;  but  the  testator  shews  an  anxious  desire  to  giye 
effect  to  that  arrangement  by  having  the  subsequently 
purchased  estates  conveyed  to  the  trustees,  so  as  to  giye 
them  all  his  property,  whether  in  hand  or  to  be  after- 
wards* acquired.    The  estate  has  been  taken  out  of  the 
operation  of  the  will  and  codicil  by  the  rule  of  law  and 
left  to  devolve  upon  the  testator's  heir;  but  being  an  estate 
of  which  the  testator  was  seised  or  possessed  at  the  time  of 
his  death,  by  the  operation  of  the  words  of  gift  in  the  will, 
which  put  the  heir  to  his  election,  it  would  have  to  be 
handed  over  to  the  devisee  if  the  heir  elected  to  take  un- 
der the  will,  or,  if  he  elected  to  take  against  the  will,  com- 
pensation must  be  made  to  the  disappointed  devisea 

No  doubt  would  have  arisen  if  the  testator  had  sold 
and  afterwards  repurchased  the  estate  subsequently  to  tie 
date  of  his  will,  and  I  cannot  distinguish  that  case  from 
the  present  The  doctrine  of  election  having  been  car- 
ried to  the  extent  that  an  heir  taking  nothing  under  the 
will,  as  in  this  case,  is,  nevertheless,  to  be  put  to  his  elec- 
tion, I  have  no  hesitation  in  saying,  that  upon  the  con- 
struction of  this  will  he  must  be  put  to  his  election. 

With  respect  to  the  past  rents,  I  think  that  the  case  of 
Hiclc8  V.  Sallitt  (a),  and  the  authorities  there  referred  \0y 


(a)  To  be  reported  in  3  De  G.,  Mac.  &  G. 
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haye  established  a  rule  applicable  to  this  case.     The 
widow  married  again  in   1835,   and  she  thereupon  for- 
feited half  the   estate  which  was  devised  to  her.     It  is 
clear  that  at  that  time  a  bill  might  have  been  filed  to 
put  the  heir  to  his  election,  notwithstanding  the  ques- 
tion which  was  raised  in   Padbwry  v.  Clark  {a\    whe- 
ther or  not  a  person  is  bound  to  file  a  bill  before  his  estate 
has  come  into  possession.  A  bill  might  here  have  been  filed 
on  the  widow's  second  marriage,  because  one  moiety  of 
the  property  did  then  come  into  possession.    But  there 
were  three  other  children  besides  the  heir,  and  one  of 
those  attained  twentj-one  in  1840,  another  in  1842,  and 
the  youngest  in  1851.    As  regards  the  first  of  the  two  there 
has  been  an  interval  of  twelve  or  thirteen  years,  and  in 
the  case  of  the  other  of  more  than  ten  years,  without  any 
claim  being  mada     I  think,   therefore,  that  their  case 
is  directly   within  the   principle  of  those   cases  which 
have  decided  that  where  there  has  been  laches  the  Court 
will  not  direct  an  account  of  rents  prior  to  the  filing 
of  the  bill,  and  this  even  in  a  case  of  constructive  trust, 
as  it  was  decided  in  PetUward  v.  Prescott  (6),  that  no  ex- 
cuse could  be  derived  from  that  fact.    It  is  true,  that 
the  delay  there  was  for  the  longer  period  of  nineteen 
years.    With  regard  to  the  other  child,  it  would  be  very 
hard  to  hold  that  laches  for  two  years  would  prevent  his 
recovering;  and  I  therefore  think,  that,  consistently  with 
the  authorities,  he  is  entitled  to  his  share  of  the  rents  for 
the  whole  period,  and  not  for  six  years  only,  because  the 
heir  must  be  considered  to  have  entered  upon  this  estate 
as  bailiff  for  the  infant  children. 


1854. 


■  Jud^menL 


The  questions  must  be  thus  answered: — 

1.  The  freehold  estate  at  Stockwell  descended  to  the 
testator's  heir-at-law. 


(a)  2  Mac  &  G.  298. 


(6)  7  Ves,  641. 


592 


GASES  IN  CHANCEBY. 


1864 


2.  The  hoir  is,  under  and  by  virtue  of  the  will  and  co- 
dicil, bound  to  elect  whether  he  will  take  the  said  SioA- 
weU  estate  and  abandon  his  interests  nndar  the  will;  or 
whether  he  will  accept  his  interests  under  the  will;  and  if 
he  does  the  latter,  he  is  in  that  case  bound  to  convey  the 
StockweU  estate  to  the  trustees  of  the  will  upon  the  tmats 
thereof,  and  to  account  to  the  youngest  child  for  one-eighth 
part  of  the  rents  and  profits  of  the  StodhwdL  estate  between 
the  marriage  and  death  of  the  widow,  and  one-fourth  part 
since  her  death,  and  to  each  of  the  other  younger  children 
for  one-fourth  part  respectively  of  such  rents  and  profits^ 
which  have  been  received  by  the  heir  since  the  filing  of 
the  special  case. 


April  ^Aih. 


THORNTON  v.  KEMPSON. 


Oiainiahu  Utet    X  HE  tcstatrix  in  this  cause,  by  her  will  dated  in  1850, 
Zt^Mor^ttge  tS^'^^  ^^^  residuary  personal  estate  to  the  treasurer  or 
treasurers  for  the  time  being  of  the  British  and  Foreign 
Bible  Society,  in  furtherance  of  that  institution. 

Part  of  the  residuary  estate  of  the  testatrix  consisted  of 


A  tettatriz  be- 
queathed to  a 
diari^berre- 
•iduary  person- 
al estate,  which 

indiided^among  two  sums  of  10002.  owing  by  the  commissioners  acting  in 
money  lent  np-  pursuaucc  of  an  Act  passed  in  the  9th  year  of  Greo.  4,  c 
"S^J^y   Uv.,  intituled  "An  Act  for  better  paving,  lighting,  watch- 

mentofiatea 

under  the  pro- 

▼iiioni  of  an 

Aetof  Pailiar 

ment,  which 

alio  authoriaed 

the  levying  of 

•och  latei  upon 

the  occnpien  of  homes  in  Birmiiigkam,  to  be  estimated  according  to  the  real  rent  of  such  )um»m,ad 

to  be  paid  to  certain  coUeetors,  andgare  remedies  lor  the  reoorering  of  such  rates  by  sommoiuDg  *tfae 

perMn  charged  ^  before  a  magistrate,  who,  in  case  of  nonpayment,  was  empowered  to  grsat  a  mr- 

rant  to  leyy  tiie  rate  **  by  distress  of  the  ^oods  and  chattels  of  the  party"  rdbsing  topay,  and  toieD 

the  same,  and,  in  deianlt  of  a  sufficient  distress,  to  commit  the  party  to  prison: — Bdd,  that  thiiK- 

cnrity  was  a  <■  chaige  or  incumbranee  aflfecting"  real  estate,  within  9  Geo.  2,  c.  86,  s.  3,  and  thoe 

fore  did  not  pass  by  the  wilL 


ing,  cleansing,  and  otherwise  improving  the  town  of 
Birmingham  in  the  county  of  Wartvick,  and  for  regulat- 
ing the  police  and  markets  of  the  said  town ;"  one  of  which 
sums  of  lOOOZ.  was  secured  by  an  assignment  by  way  of 
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morl^age  in  fayour  of  the  tettatriz^  of  certain  rates  called        X8M. 
tbe  Town-hall  rates,  and  the  other  was  secured  by  an  as- 
signment of  the  same  rates,  by  way  of  mortgage,  in  favour 
of  Ltioinda  Kenvpsoni  a  deceased  sister  of  the  testatrix. 

These  mortgages  were  in  a  short  form  provided  by  the 
Act,  and  purported  to  be  assignments  by  the  commission- 
ers to  the  respective  mortgagees  of  such  proportion  of  the 
Town-hall  rates,  to  be  raised,  and  levied,  and  collected  by 
virtue  of  the  said  Act,  as  the  sum  of  10002L  doth  or  shall 
bear  to  the  whole  sum  which  may  at  any  time  be  borrowed 
or  become  due  and  owing,  or  be  charged  upon  the  credit 
of  the  same  rates,  to  be  had  and  holden  from  the  1st  day 
of  October  until  the  said  sum  of  lOOOZ.,  with  interest  after 
the  rate  of  42.  per  cent  per  annum  for  the  same,  shall  be 
iuUy  paid  and  satisfied. 

By  his  report  in  this  suit  the  Master  found  that  these 
sums  were  arising  from  or  connected  with  land;  and  ex- 
ceptions were  now  taken  to  this  report  (a). 


(a)  The  foUowing  is  a  short  raising  and  paying  any  moneys 
statement  of  the  material  sections  which  shall  or  may  be  borrowed 
of  the  9  Qeo.  4,  c.  liv^  the  Act  under  the  authority  of  this  Act, 
referred  to,  nnder  which  these  for  the  purposes  of  such  pnrohase 
mortgages  were  made :— •  and  erection,  and  the  interest  of 
The  4th  section  of  this  Act  ap-  such  moneys,  and  also  for  answer- 
pointed  certain  persons  and  their  ing  and  satisfying  the  other  por- 
sacoessors  commissioners,  ^for  poses  of  this  Act,  in  relation  to 
putting  the  Act  in  execution.*'  the  said  town  hall,  shall  be  made. 
Sect.  93  empowered  the  commia-  levied,  and  assessed  by  the  said 
sioners  to  purchase  land,  and  commissioners,    upon    aU    and 
biuldatown-haUthereon«    Sect  every  jpertans  or  person  who  MhaU 
95  authorised    them   to   raise  inhabii,  hold,  uee,  ooeupy,  possess, 
money  for  that  purpose,  and  pro-  enjoy,  or  be  efUided  to  any  house, 
rided,  ^That  one  or  more  rate  shop,   warehouse^    coach-house, 
or  sates,  for  the  purposes  last  staUe,   cellar,   Tault,   buildings 
aforesaid,  and  also  for  securing,  workshop^    manuftctory,    land, 
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Mr.  W.  M.  James,  Q.  C, 
ceptions,  urged  that  these 

tenement,  or  hereditament  what- 
eoever,  or  any  part  or  portion*' 
thereof  ''being  a  separate  tene- 
ment situate**  in  Birmingham,  to 
be  collected  and  paid  as  therein 
mentioned,  and  to  be  called  "  The 
Town  Hall  rates.**  Sects.  96  and 
97  provided,  that  such  rates 
should  not  exceed  the  sum  of  six- 
pence in  the  pound  upon  the 
rent  ''of  the  property  rated  or 
assessed  ;**  no  person  to  be  rated 
who  did  not  possess  some  such 
house,  &c  of  the  yearly  value  of 
162.  at  least,  the  annual  value  of 
all  such  houses  &a  to  be  ascer- 
tained by  the  commissioners 
"according  to  the  real  rent  and 
yearly  value  thereof*'  and  the 
rates  to  be  paid  to  the  collectors 
to  be  appointed  by  the  commis- 
sioners, at  such  times  and  in  such 
manner  as  they  should  direct, 
and  to  be  paid  by  the  collectors 
to  the  commissioners  or  their 
bankers.  Sect  98  enacted,  "That, 
in  case  any  person  or  persons 
charged  with  any  rate  or  rates, 
by  virtue  or  in  pursuance  of  this 
*  Act,  shall  refuse  or  neglect,  after 
demand  made  by  the  collector  or 
collectors  for  the  time  being,  to 
pay  the  money  rated  or  assessed 
upon  him,  her,  or  them  respec- 
tively, and  all  arrears  thereof'* 
such  person  might  be  summoned 
before  a  justice  of  the  peace; 
"and  in  all  cases  where  the  said 
rate,  costs,  and  charges  shall  not 
be  paid  on  the  return  of  such 
summons,  it  shall  be  lawful  for 
such  justice  who  shall  have  issued 


and  Mr.  Baggattay  for  the  ex- 
sums  advanced  on  mortgage 

the  same,  or  any  other  justice  of 
the  said  county  of  Warwick,  and 
he  is  hereby  authorised  and  re- 
quired, (on  oath  being  made  be- 
fore him  of  the  due  service  of 
such  summons  as  aforesaid),  or 
in  case  such  person  or  persons  so 
refusing  to  pay  as  aforesaid  shall 
have  removed  out  of  the  said  dis- 
trict, then,  on  proof  of  such  sum- 
mons having  been  duly  issued  as 
aforesaid,  to  grant  a  warrant  or 
warrants,  under  his  hand  and 
seal,  authorising  and  directing 
such  collector  or  any  constable  or 
constables,  headborough  or  head- 
boroughs,  beadle  or  beadles,  to 
levy  9wsh  rate  or  rates  respective- 
ly, and  all  arrears  thereof  and 
t^e  expenses  of  the  summons  and 
of  the  warrant,  by  distress  of  the 
goods  and  chaUds  of  the  party  so 
neglecting  or  refusing;  and  if 
within  five  days  after  such  dis- 
tress or  distresses  shall  be  made^ 
the  said  respective  rates,  and  all 
arrears  thereof  shall  not  be  paid, 
together  with  the  costs  and 
charges  of  taking  and  keeping 
the  same,  it  shall  be  lawful  for 
such  collector,  constable  or  con- 
stables, headborough  or  head- 
boroughs,  beadle  or  beadles,  to 
cause  the  said  goods  and  chattels, 
or  a  sufficient  part  t  hereof  ,  to  be 
appraised  and  sold,  rendering  to 
the  said  person  or  persons  the 
overplus,  if  any,  after  deducting 
the  said  rates  or  assessments, 
and  all  arrears  thereof,  and  the 
reasonable  costs  and  charges  at- 
tending such  distress  and  sale^ 
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were  not  interests  affecting  land  within  the  9th  Gea  2,  c. 
36,  but  were  pure  personalty,  citing  WaUoer  v.  M%lne{a)y 

(a)  11  Beav.607. 


wbich  costs  and  charges,  in  case 
of  dispute,  shall  be  settled  and 
ascertained  by  one  of  his  Majes- 
ty's justices  of  the  peace  for  the 
said  oounty  of  Warwick,  and,  in 
defatUi  of  such  dittreasy  it  shall  be 
lawful  for  any  justice  or  justices 
to  commil  Much  person  or  persons 
to  the  eomman  gaoL  or  hotise  o/cor^ 
rection  for  the  said  county,"  for 
six  months,  or  nntil  payment  of 
the  rate  and  costs. 

Sect  100  enacted,  '"That,  in 
case  any  person  or  persons  shaU 
remope  out  of  or  from,  or  quit 
the   possession    o^   any  house, 
building,  land,  tenement,  or  he- 
reditament^   or  part  of  a  tene- 
ment, before  any  rate  or  rates  to 
be  diarged  thereon  by  virtue  of 
this  Act  shall  be  paid  and  dieh 
charged,   and  if  any  person  or 
persons  shaU  enter  into  the  oc- 
cupation of  any  house,  buildings 
land,  tenement^  or  hereditament, 
or  part  of  a  tenement,  out  of  or 
from  which  any  person  or  per- 
Bons  shall  have  removed  before 
such  rate  or  rates  shall  have  been 
paid  and  discharged,  then  and  in 
every  such  case  the  person  or 
persons  so  removinff  out  of  or 
from,  or  quitting  possession  o^ 
anc?  the  person  or  persons  enter- 
ing into  the  occupation  of,  any 
Buch  house,  buQding,  land,  tene- 
nient,  or  hereditament,  or  part 
of  a  tenement,  shaU  be  respectivdg 
*vhfect  and  liable  to  the  pagment 
ofaU  such  rates,  in  proportion  to 
VOL.  I. 


the  time  that  such  person  or  per ' 
sons  respectivelg  shall  have  pos- 
sessed or  occupied  the  same  respec- 
tively, in  the  same  manner  as  if 
the  person  or  persons  so  remov- 
ing or  quitting  as  aforesaid  had 
remained  in  the  possession  and 
occupation  of  such  house,  build- 
ing, land,  tenement,  or  heredita- 
ment, or  part  of  a  tenement,  or 
the  person  or  persons  so  enter- 
ing into  the  occupation  thereof 
had  been  originally  rated  and  as- 
sessed in  such  rates,  which  pro- 
portion shall,  in  case  of  dispute, 
be  settled  by  any  justice  of  the 
peace  for  the  said  county  of  War- 
wick, whose  determination  shall 
be  final.** 

Sect  103  enacted,  ''That  where 
any  house,  building,  or  tenement^ 
in  respect  whereof  any  rate  shall 
be  made,  shall  be  let  out  in 
apartments  by  the  lessee,  tenant, 
or  landlord,  any  one  or  more  of 
such  lodgers  may  be  deemed  the 
oceupier  or  occupiers  thereof,  for 
the  purposes  of  this  Act,  and 
every  such  lodger  who  shall  pay 
any  such  rate  or  any  part  there- 
of or  from  whom  the  same  or 
any  part  thereof  shall  be  reco- 
vered in  pursuance  of  this  Act, 
shall  and  may  deduct  the  same 
from  and  out  of  the  next  rent  due 
and  payMe  from  him,  her,  or 
them  to  such  respective  lessee, 
tenant,  or  landlord,  and  the  re- 
ceipt for  such  payment  shall  be 
a  sufficient  discharge  for  such 
T  T  B.  K.  W. 
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in  whidi  a  secnrity  bj  assignment  of  the  rates  of  the  Bit- 
min^am  and  Liverpool  Junction  Canal  Cbmpany  irasbdil 


lodger  or  lodgers  to  his,  her,  or 
their  Imdlord,  for  bo  muck  money 
as  he,  she,  or  they  shall  pay  or 
shall  be  leried  on  him,  her,  or 
them  by  virtae  of  this  Act:  Pro- 
Tided  always,  that  no  sach  lodger 
or  lodgers  shall  at  any  time  be 
required  to  pay,  or  be  subject  or 
liable  to  pay,  any  greater  som  for 
or  towards  the  discharge  of  the 
said  rates  or  any  of  them,  or  the 
arrears  thereof  than  the  amount 
of  rent  actually  due  and  payable 
by  such  lodger  or  lodgers  to  the 
lessee,  tenant^  or  landlord  of  the 
premises  occupied  by  him,  her, 
or  them.** 

Sect  105  provided,  <'That^ 
tphen  a  wficiefU  distress  canrwt 
he  founds  it  shall  be  lawful  fw  the 
said  commimoners  to  bring,  or 
cause  to  be  brought,  in  the  name 
of  their  treasurer  or  clerk,  or  of 
any  one  or  more  of  them  the  said 
commissioners,  any  action  or  ac- 
tions of  debt  or  any  special  action 
on  the  case  for  all  or  any  of  the 
rates  to  be  made  or  composition 
to  be  paid  by  virtue  of  this  Act" 

Sect  116  enacted,  <'For  the 
more  speedily  raising  of  money 
for  erecting  and  maintaining  the 
said  town  hall  and  carrying  the 
purposes  of  this  Act  in  respect 
thereof  into  execution,  be  it  fur- 
ther enacted,  that  it  shall  be  law- 
ful for  the  said  commissionerB, 
from  time  to  time,  to  borrow  and 
and  take  up  at  interest  such  sum 
or  sums  of  money  as  they  shall 
judge  necessary,  upon  the  credit 
of  Ihe  rates  to  be  made,  levied. 


and  ec^ected  by  Yiitoe  of  this 
Act^  caUed  The  Town  HaU  Bates, 
and  by  writing  uiider  their  hands 
and  seals  to  assign  all  or  any  put 
of  the  said  rates  or  assessmentB 
to  such  person  or  persons  asshall 
lend  or  advance  money  thereon,  or 
to  his,  her,  or  their  trustee  ortnis- 
tees,  as  a  security  for  the  princi- 
pal moneys  to  be  advanced^  with 
lawful  interest  for  the  same;  and 
the  charges  and  expenses  of  andi 
assignment  to  be  made  as  herein- 
after mentioned  shall  b^  from 
time  to  time,  defrayed  by  the 
said  commissioners  out  of  the 
money  hereby  authorised  to  be 
raised"  And  sect  107  prescribed 
a  form  in  which  such  mortgage 
was  to  be  made,  which  was  Uie 
form  adopted  in  this  case. 

Sect  120  enacted,    ''That  the 
moneys  to  be  produced  from  the 
said  rates  to  be  called  the  Town 
Hall  Bates,  and  to  be  borrowed 
or  advanced  upon  mortgage  or 
at  interest  upon  the  credit  or 
security  of  the  said  rates,  and  all 
other  moneys  relating  to  the  said 
town  hall  to  be  received  bj  the 
said  commissionerB  by  virtue  of 
this  Act,  shall  be  applied  ui 
the  first  place,  in  paying  and 
dischazging  one  fourth  part  d 
the  expenses  attending  the  ob- 
taining and  passing  of  this  Act; 
and,  in  the  next  place,  in  pay- 
ing, from  time  to  time,  the  in- 
terest of  the  principal  money  to 
be  borrowed  as  aforesaid,  and  in 
carrying  into  execution  the  seve- 
ral purposes  of  this  Act  in  rala- 
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not  to  be  **  a  chaige  or  iDCumbnuice  affecting''  land  within 
the  9th  Geo.   2,  c.  86,  &  3;  Nightingale  v.  OonOmmia), 
AthUm  V.  Lord  Langdale(b)y  in  which  a  mortgage  of  a 
railway  company's  undertaking,  rates,  and  toUs,  was  held 
to  be  irithin  the  Act,  the  "tolls"  being  plainly  an  incum- 
brance on  land;  Sparling  t.  Parker (c),  where  shares  in  a 
gafr-Ught  and  dock  company,  which  possessed  real  estate 
for  the  purposes  of  their  undertaking;  Myere  v.  Perigal{d), 
in  which  shares  in  a  joint  stock  bank  similarly  circum* 
stanced  were  held  not  to  be  within  the  Act;  The  King  t. 
fioie  (e),  where  securities  upon  the  credit  of  the  parish  rales 
under  the  35th  Geo.  S,  c  73,  and  53  Geo.  3,  c.  163,  were 
held  not  to  be  chattels,  but  to  come  within  the  statutes  of 
uuNrtmain,  the  rates  in  that  case  by  the  192nd  sect  being 
actually  charged  upon  untenanted  houses;  and  Finoh  y. 
Sq^ire(f);  and  referring  to  the  various  secticms  of  the  9 
Geo.  4,  c.  liy.,  the  Act  under  which  the  mortgages  were 
made,  which  are  stated  shortly  in  the  note. 

Mr.  (7.  RoupeU  for  the  executors. 

Vr.  BoU,  Q.  C,  and  Hr.  Cole,  contrik,  were  not  heard. 
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Vicb-Chakcblloe  Sie  W.  Page  Wood: — 

I  have  considered  this  question,  and  I  think  that  the 
cases  dted  shew  clearly  that  these  mortgages  are  affected 
by  the  statute. 


Judgment, 


The  ground  of  Sir    W.  Grant's  decision  in  Finch  v. 


tion  to  the  said  town  hall ;  and 
the  residne  thereof  shall,  from 
time  to  tune,  be  aj^lied  in  pay- 
ing off  the  principal  moneys  to 
l>e  borrowed  in  manner  afore- 
said." 


(a)  2  Fh.  694. 

(6)  15  Jar.  86& 

(e)  9  Bear.  450. 

{d)  2  De  G.,  Mac.  k  G.  599. 

(«)  3  Price,  341. 

(/)  10Ve8.41. 
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Squire  (a)  was,  that  in  truth,  when  a  person  is  charged  in 
respect  of  his  occupying  a  piece  of  ground,  it  is  a  charge 
upon  the  land  itself  Suppose  it  was  provided  that  the 
owner  of  a  certain  farm  should  always  pay  towards  the 
JudgmetU,  support  of  a  church  or  hospital  a  particular  yearly  sum, 
and  no  remedy  was  given  against  the  land,  but  only  an 
action  for  debt  against  the  owner,  and  a  right  of  distress 
upon  his  goods  and  chattels,  (the  largest  words  used  in 
the  9th  Qeo.  2,  c  36,  are  **  any  charge  or  incumbrance  af- 
fecting or  to  affect"  real  estate,)  it  would  be  a  very  strong 
construction  to  say,  that  the  land  was  not  ''affected,''  by 
its  being  the  necessary  consequence  of  a  man's  entering 
into  possession  of  it,  that  the  moment  he  did  so  he  would 
become  bound  to  contribute  to  the  maintenance  of  a  par- 
ticular church  or  hospital.  .  Independently  of  any  ques- 
tion of  political  economy,  the  land  itself  must  be  con- 
aidered  materially  affected  by  the  owner  being  subject  to 
such  an  obligation.  It  would  not  be  possible  to  let  it 
upon  the  same  terms  as  if  there  were  no  such  charge. 
The  burthen  is  tied  to  the  estate,  for  the  moment  a  man 
obtains  the  possession  of  it,  he  incurs  the  liability  by  vir- 
tue of  his  possession. 

I  think  that  these  rates  come  within  precisely  the  same 
principle.  I  agree  that  the  provision  in  the  103rd  section 
of  this  Act,  that  a  lodger  may  deduct  the  rate  from  his 
rent,  is  only  a  mode  of  realising  the  charge  upon  the  pro- 
perty. But  the  landlord  loses  so  much  rent,  though  the 
occupier  is  the  person  assessed,  and  therefore  the  land  it- 
self is  affected. 

It  was  generally  thought,  before  the  recent  decisions, 
that  any  share  or  interest  in  any  company  which  received 
profits  out  of  land  was  within  the  Act  The  Court  of  Ex- 
chequer, however,  in  Bliffh  v.  Brent{b)y  held  that  the  holder 


(a)  10  Yes.  41. 


(6)  2  Y.  &  c.  Excfa.  aea 


CASES  IN  CHANCERY. 


699 


of  each  a  share  Lad  no  interest  in  land;  but  that,  being  a 
diareholder  in  a  corporate  body,  his  right  as  such  never 
could  become  a  right  or  interest  in  real  property;  it  was 
only  a  right  to  receive  a  share  of  profits  from  the  corporate 
body.    So  that  if  it  be  a  share  in  a  corporation,  it  does  not 
matter  what  the  nature  of  their  property  may  be.    I  think 
that  the  case  of  Myers  y.  Perigal{d)  goes  further.    When 
the  company  is  not  a  corporation,  the  shareholders'  in- 
terest may  possibly,  on  the  dissolution  of  the  partnership, 
be  an  interest  in  land;  but  it  was  held  in  that  case  that  if 
ihe  company  be  a  trading  company,  such  an  interest  is 
not  in  the  nature  of  real  property.    For  instance,  if  the 
company  were  a  brewing  company,  not  incorporated,  pos- 
sessing public-houses  and  other  property  of  that  kind, 
such  houses  and  property  could  not  be  considered  to  be 
real  estate  within  the  Act 


16M. 

Thornton 

V, 

Kbmpson. 
JudgmenL 


It  is  said,  that  these  mortgages  are  by  assignment  of 
the  rates  when  collected;  and  that  the  commissioners  are 
the  persons  to  collect  them,  and  must  be  taken  to  have 
ihem  in  their  hands  in  the  shape  of  money  at  the  time  of 
the  mortgage,  and  thus  the  mortgagee  cannot  have  an  in- 
terest in  property  in  the  nature  of  a  charge  affecting 
the  land  itself,  but  only  affecting  the  money  so  in  the 
hands  of  the  commissioners.     But  I  do  not  think  that 
▼iew  to  be  correct.    When  commissioners  have  the  power 
of  raising  rates,  I  can   only  consider  them  to  be  like 
those  corporate  bodies  who  have  the  power  of  collecting 
rates,  tolls,  and  dues;  and  if  such  a  corporation  mortgage 
the  whole  fund,  they  pass  all  their  interest,  including 
their  right  of  raising  it  out  of  the  land ;  and  that  was  mainly 
the  ground  of  the  decision  of  the  Lord  Justice  Knight 
Bruce,  when  Vice  Chancellor,  in  the  case  otAshtony.  Lord 
LamgdaleQ}).     Here  the  commissioners  have  a  direct  in- 


(a)2DeG.  Mac  &  G.  699. 


(b)  15  Jut.  868. 
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terest  in  the  rates  collected  or  to  be  collected,  and  it  is  an 
interest  essentially  affecting  land.  They  have  mor^aged 
a  part  only  of  them,  but  that  makes  no  difference,  for  tiie 
mortgagee  is.  at  all  events  a  tenant  in  common  of  the  pro- 
portion included  in  the  mortgage.  With  that  proportkm 
they  have  assigned  the  power  of  collecting  the  rates,  and 
every  one  of  the  mortgagees  is  entitled  not  only  to  de 
money  raised,  or  an  action  or  suit  against  die  mort^ors 
for  not  raising  it,  but  also  to  have  the  pow^s  of  the  com- 
missioners for  that  purpoee  put  in  force,  either  by  a  laan- 
damns  at  law,  or  a  receiver  in  equity.  If  so,  that  r^tis 
affected  to  be  given  by  this  bequest  to  the  Bible  Societj ; 
and  if  they  could  take  under  it,  the^  might  levy  tku  rate, 
if  nut  by  their  own  hands,  as  standing  under  the  mortgage 
deeds  in  the  place  of  the  commissioners^  at  least  widi  the 
assistance  of  the  Courts  of  law  or  equity. 

The  exceptions  must  therefore  be  overruled. 


WUl—SkareM 
m  a  Pwblio 
Company — 
CalU—Divi' 
demdt. 


CLIVE  V,  CLIVE. 

John  CLIVE,  by  his  will,  dated  in  November,  1852, 
gave  and  bequeathed  to  his  wife  Mary,  during  her  life  or 
widowhood,  *'  the  interest  and  annual  income  arising  from 


Calls  made  upon  shareB  in  an  incorporated  company  after  the  death  of  the  owner  are  pajnUe  out 
of  his  general  personal  estate,  and  not  by  the  legatee  for  Hfe  nnder  a  gift  of  all  die  testator's  ibnf 
in  the  company. 

By  the  terms  of  the  deed  of  settlement  of  the  company,  their  net  profits  were  to  be  divided  ni»- 
ably  to  snch  an  amount  as  shonld  be  declared  at  theb  hdf-yeariy  meeting,  and  wene  to  be  piii  with- 
in twenty-one  days  afterwards;  and  it  was  provided,  that  a  shareholder  was  not  to  receive  say  divi- 
dend ahet  the  period  at  which  he  ceased  to  be  a  proprietor  of  shares ;  but  the  diridends  on  such  ibsra 
were  to  continue  in  tuspense  until  some  other  person  should  have  become  proprietor  of  then.  A 
shareholder  died  sixty-nine  days  after  the  half-y<»riy  meeting  at  which  a  dividend  was  declsred,  bnt 
before  notice  had  been  given  that  such  dividend  was  payable,  having  by  his  will  beqasathed  the  ii- 
terest  and  annual  income  arising  from  all  his  shares  to  one  for  life,  and  then  to  others: — Hdi,  thst 
the  dividend  belonged  to  the  legatee  for  life,  and  not  to  the  general  persorail  estate  of  die  t«tMir. 

In  the  case  of  a  specific  legacy  of  Bank  Stock,  if  the  teetator  has  died  a  few  days  befare  thsdivi- 
dend  day,  the  legatee  would  take  the  dividend  although  payable  in  respect  of  profits  earned  during 
the  testator*s  life. 
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all  my  shftres  in  the  Peninstdar  and  Oriental  SteHin  Kavi-        1554. 

gation  Company,  a&d  from  my  BirmxnghaAn  gas  shares;" 
1'  and  after  her  decease  or  marriage,  the  testator  bequeathed 
j      ihe  same  to  other  persons;  and  he  appointed  Henry  Clive 

his  executor. 

The  testatw  died  on  the  11th  of  November,  185& 

At  the  time  of  his  death  he  was  entitled  to  170  old  or 
original  shares  in  the  Peninsular  and  Oriental  Steam  Navi- 
gation Company,  and  also  to  eighty-five  new  shares  in 
the  same  company,  which  last  were  allotted  to  him  in  the 
month  of  March,  1851,  in  right  of  the  170  old  or  original 
sharea  Fifty  only  of  the  original  shares  were  in  the 
month  of  July,  1852,  registered  in  his  name  in  the  books 
of  the  said  company,  the  remainder  having  been  trans- 
ferred by  the  testator  into  the  names  of  other  persons  as 
security  for  sums  of  money  advanced  to  him. 

The  company  was  incorporated  in  the  year  1840,  and 
its  original  capital  was  1,000,0001.,  divided  into  20,000 
shares  of  502L  each.  This  capital  wacr  subsequently  in- 
creased by  the  addition  of  the  sum  of  600,0002.  divided 
into  10,000  shares  of  50{.  eacL 

The  said  old  or  original  shares  had  been  purchased  by 
the  testator,  and  had  been  assigned  to  him  by  indentures, 
each  of  which  was  expressed  to  be  made  between  the 
vendor  of  the  shares  thereby  assigned  of  the  first  part>  the 
testator  of  the  second  part,  and  the  company  of  the  third 
part  By  these  indentures  the  said  shares  were  assigned 
to  the  testator,  his  executors,  administrators,  and  assigns, 
subject  to  the  terms  of  the  company's  charter  of  incorpor- 
ation and  deed  of  settlement,  and  the  various  rules,  orders, 
hye-laws»  and  restrictions  of  the  company,  as  the  ven- 
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dor  held  the  same  immediately  before  the  execution  of  the 
respectiye  indentures;  and  the  testator  thereby  agreed  to 
take  and  accept  the  said  shares,  subject  to  the  same 
terms,  rules,  orders,  bye-laws,  restrictions,  and  conditions. 
And  he  also  thereby  covenanted,  for  himself,  his  hdis, 
executors,  and  administrators,  with  the  said  company, 
that  he,  his  executors,  administrators,  or  assigns,  would 
abide  by  all  the  rules  and  regulations  of  the  said  company, 
and  the  prorisions  and  declarations  in  the  said  charter 
and  deed  of  settlement  contained,  as  well  in  respect  of  the 
said  shares  as  in  respect  of  any  share  or  shares  of  the 
said  company,  to  which  he  might  thereafter  be  entitled, 
and  in  all  respects  as  if  he  had  been  a  party  to  and  ex- 
ecuted the  said  indenture  of  settlement  (a). 


(a)  The  foUowmg  are  the  ma- 
terial dooBes  of  the  deed  of  set- 
tlement of  the  company: — 

126.  ''The  net  profits  of  the 
company  ekaU  in  every  half  year 
be  divided  roJteMy  amongst  the 
proprietors,  to  9Wih  amount  <u  the 
board  of  directors  shall  from  time 
to  time  decide  upon^  and  as  shaU 
bededaredat  the  annual  andhalf- 
yearly  general  meeting,^ 

127.  "That  the  board  of  direo- 
tors  shall  cause  every  dividend 
to  be  paid  at  the  principal  office 
for  the  time  being  of  the  compa- 
ny, within  twenty-one  days  after 
the  same  shaU  have  been  declared^ 
three  days  previons  notice  being 
given  by  advertisement,  or  by 
letter,  to  all  proprietors.*' 

128.  "  That  the  owners  of  the 
said  shares  in  the  said  under- 
•taking  shall  be  entitled  to  a  di- 
vidend of  such  pro/Usy  rateably, 
according  to  the  amount  of  the 
instalments  on  the  said  shares, 


which  shall  have  actually  been 
paid  np." 

Clause  131  empowered  the 
board  of  directors  to  make  fur- 
ther caUs  of  6L  each  on  all  the 
proprietors  or  holders  of  anj 
of  the  shares,  the  instalments  on 
which  were  not  paid  up. 

132.  "That  eveiy  present  or 
future  proprietor  or  holder  sball 
pay,  without  fiiil,  every  instal- 
ment on  or  before  the  day  ap- 
pointed for  payment  thereof,  and 
shall  also  pay  such  interest  for 
the  same  in  case  of  defisiult  aa 
hereinafter  mentioned.*' 

Clause  133  provided,  that  the 
board  of  directors  should  gir« 
one  calendar  month's  previous 
notice,  by  letter,  of  every  such 
call  to  aU  proprietors  or  share- 
holders ;  and  that  in  every  socfa 
notice  should  be  expressed  the 
amount  of  the  instalment  for  the 
time  being  called  for,  and  the 
day  and  place  of  payment   And 
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All  the  calls  payable  in  respect  of  the  1 70  old  or  origmal  1854 
shares  had  been  fully  paid  at  the  times  when  the  testator 
purchased  the  same.  The  first,  second,  third,  and  fourth 
calls  or  instalments  of  51  each,  payable  in  respect  of  the 
new  shares,  had  been  duly  paid  at  the  time  of  the 'tes- 
tator's death. 

On  the  25th  of  November,  1852,  (being  subsequently  to 
the  testator's  death)  the  directors  made  a  fifth  call  of  52. 
per  share  on  the  new  shares,  to  be  paid  on  or  before  the 
Ist  of  January,  1853. 

The  usual  half-yearly  dividend  meeting  of  the  company 
was  held  on  the  4th  of  September,  1852,  and  a  dividend 
was  declared  at  4i  per  cent,  computed  with  reference  to 
the  earnings  of  the  company  from  the  25th  of  March  to 
the  29th  of  September,  1851. 

On  the  23rd  of  December,  1852,  the  secretary  of  the 


t^  that,  in  de&ult  of  payment,  deceased  proprieton.'* 

interest  after  the  rate  of  £6  per  147.  ''That  the  Kolden  of  any 

cent  would  be  required  on  every  thares  in  the  company  shall  not 

such  instalment ;  and  that,  in  de-  be  entitled  to  any  of  the  rights  of 

fault  of  payment  within  three  proprietors  in  respect  of  such 

calendar  months  after  the  day  shares,  and  ehaU  not  receive  any 

appointed,  the  share  or  shares  of  dividends  or  other  profite  which 

the  proprietor  or  holder  making  ehaU  he  declared  on  such  shares 

de&ult,  and  all  the  benefits  and  after  the  period  at  which  they 

Advantages  whatsoever  attend-  ceaaed  to  he  proprtetore  thereof; 

ing  the  same,  should  be  liable  to  hut  that  such  dividends  or  other 

^  forfeited  for  the  benefit  of  the  profits  shdU  remain  in  suspense 

company.  until  some  person  shall  have,  he- 

Clause  136  provided  for  the  come  proprietor  in  respect  of  the 

forfeiture  of  the  shares  in  such  same.^ 

last-mentioned  event.  Certain  formalities  were  also 

146.  **That  the  executors  or  prescribed   for   the  transfer  of 

administrators  of  deceased  pro-  shares  to  the  executor  on  the  de- 

prietors  shall  alone  be  considered  cease  of  the  proprietor^ 

tt  the  holders  of  shares  of  such 
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dor  held  the  same  immediately  before  the  execution  of  the 
respectiye  indentures;  and  the  testator  thereby  agreed  to 
take  and  accept  the  said  shares,  subject  to  the  same 
terms,  rules,  orders,  bye-laws,  restrictions,  and  conditions. 
And  he  also  thereby  coyenanted,  for  himself,  his  hdrs, 
executors,  and  administrators,  with  the  said  company, 
that  he,  his  executors,  administrators,  or  assigns,  would 
abide  by  all  the  rules  and  regulations  of  the  said  company, 
and  the  prorisions  and  declarations  in  the  said  charter 
and  deed  of  settlement  contained,  as  well  in  respect  of  the 
said  shares  as  in  respect  of  any  share  or  shares  of  tbe 
said  company,  to  which  he  might  thereafter  be  entitled, 
and  in  all  respects  as  if  he  had  been  a  party  to  and  ex- 
ecuted the  said  indenture  of  settlement  (a). 


(a)  The  following  are  the  ma- 
terial danses  of  the  deed  of  set- 
tlement of  the  company: — 

126.  ''The  na  profits  of  the 
company  shall  in  every  half  year 
be  divided  rateably  amongst  the 
proprietors,  to  ettch  cunount  as  the 
board  of  directors  shall  from  time 
to  time  decide  upon^  and  cm  shall 
be  dedared  at  the  annual  and  half- 
yearly  general  meeting,*^ 

127.  "That  the  board  of  direc- 
tors shall  cause  every  dividend 
to  be  paid  at  the  principal  office 
for  the  time  being  of  the  compa- 
ny, within  twenty-one  days  after 
the  same  thaU  have  been  declared^ 
three  days  previous  notice  being 
given  by  advertisement,  or  by 
letter,  to  all  proprietors  " 

128.  "  That  the  owners  of  the 
said  shares  in  the  said  under- 
taking shall  be  entitled  to  a  di- 
vidend of  such  profUs,  rateably, 
according  to  the  amount  of  the 
instalments  on  the  said  shares, 


which  shall  have  aetoallybeen 
paid  up.** 

Clause  131  empowered  the 
board  of  directors  to  make  fur- 
ther calls  of  6L  each  on  all  the 
proprietors  or  holders  of  u/ 
of  the  shares,  the  instalments  on 
which  were  not  paid  up. 

132.  "That  every  present  or 
future  proprietor  or  holder  shall 
pay,  without  fail,  every  iMtal- 
ment  on  or  before  the  day  ap- 
pointed for  payment  thereof  end 
shall  also  pay  such  interest  for 
the  same  in  case  of  default  sa 
hereinafter  mentioned." 

Clause  133  provided,  that  the 
board  of  directors  should  give 
one  ftftVTidftr  month*8  previous 
notice,  by  letter,  of  every  such 
call  to  all  proprietors  or  share- 
holders ;  and  that  in  every  8uc& 
notice  should  be  expressed  the 
amount  of  the  instalment  for  tihe 
time  being  called  for,  and  the 
day  and  place  of  payment  And 
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All  the  calls  payable  in  respect  of  the  1 70  old  or  original  1^54 
shares  had  been  fiilly  paid  at  the  times  when  the  testator 
purchased  the  same.  The  first,  second,  third,  and  fourth 
calls  or  instalments  of  5{.  each,  payable  in  respect  of  the 
new  shares,  had  been  duly  paid  at  the  time  of  the*tes- 
tator's  death. 

On  the  25  th  of  November,  1852,  (being  subsequently  to 
the  testator's  death)  the  directors  made  a  fifth  call  of  52. 
per  share  on  the  new  shares,  to  be  paid  on  or  before  the 
Ist  of  January,  1853. 

The  usual  half-yearly  dividend  meeting  of  the  company 
was  held  on  the  4th  of  September,  1852,  and  a  dividend 
was  declared  at  4i  per  cent,  computed  with  reference  to 
the  earnings  of  the  company  from  the  25th  of  March  to 
the  29th  of  September,  1851. 

On  the  23rd  of  December,  1852,  the  secretary  of  the 

•lao,  that,  in  de&ult  of  payment,  deceased  proprietors." 

interest  after  the  rate  of  £6  per  147.  "That  the  holders  of  any 

cent  would  be  required  on  every  sharee  in  the  company  shall  not 

8uch  inatalment ;  and  that,  in  de-  be  entitled  to  any  of  the  rights  of 

fault  of  payment  within  three  proprietora  in  respect  of  such 

calendar  months  after  the  day  shares,  and  shoR  not  receive  any 

M>pointed,  the  share  or  shares  of  dividende  or  other  profiU  which 

ttie  proprietor  or  holder  making  ahaU  he  declared  on  such  shares 

de&ult,  and  all  the  benefits  and  after  the  period  at  which  they 

advantages  whatsoever  attend-  ceased  to  be  proprietors  thereof; 

ing  the  same,  should  be  liable  to  but  thai  such  dividends  or  other 

^  forfeited  for  the  benefit  of  the  projlts  shaU  remain  in  suspense 

**^P^y-  until  some  person  shaU  have  be- 

Clause  136  provided  for  the  come  proprietor  in  respect  of  the 

forfeiture  of  the  shares  in  such  same.'^ 

laat-mentioned  event.  Certain  formaUties  were  also 

146.  "That  the  executors  or  prescribed   for   the  transfer  of 

administrators  of  deceased  pro-  shares  to  the  executor  on  the  de- 

prietors  shall  alone  be  considered  cease  of  the  proprietor^ 
as  the  holders  of  shares  of  such 
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eompatiy  forwarded  to  Henry  OUfie,  tt  executor  of  die 
testator,  a  warrant  for  the  amount  of  this  dividend,  pay- 
able on  the  eighty-five  new  shares  and  fifty  old  shales, 
which  were  standing  in  the  testator^s  name  at  tiie  time  of 
his  death.  This  warrant  was  expressed  to  be  fi>r  a  "divi- 
dend at  the  rate  of  AL  per  cent  for  the  six  months  ending 
30th  September,  1852/'  and  was  payable  on  or  after  the 
28rd  of  December,  1852. 

These  facts  were  stated  in  a  special  case,  in  which  the 
executor  was  Plaintifi^,  and  the  questions  were: — ^Whether 
the  fifth  call  of  bl.  per  share  made  on  the  new  shares,  and 
any  future  calls  which  might  be  made  on  such  shares 
during  the  widowhood  of  the  Defendant  Mary  Clive,  ought 
to  be  paid  out  of  the  general  residuary  personal  estate 
of  the  testator,  or  by  the  Defendant  Mary  Clive  out  of 
her  own  moneys;  And  whether  the  said  dividend  on  the 
shares  formed  part  of  the  residuary  personal  estate  of  the 
testator,  or  was  payable  to  the  Defendant  Mary  Clive. 


Argument  Mr.  BoU,  Q.  C,  and  Mr.  Kardake,  for  the  Plaintiff,  the 
executor. — The  calls  must  be  paid  by  the  legatee  of  the 
shares,  and  not  out  of  the  testator's  general  estate.  It 
was  so  deeided  in  Jacques  v.  Chambers  (a) ;  and  the  dedsioxi 
in  Bhumt  v.  Hipkins  (6)  proceeded  upon  the  fact  that  the 
testator  had  taken  the  obligation  upon  himself  personally 
by  his  covenant  [Mr.  BovtU  referred  to  Jacques  v.  Cham- 
bers (c),  where,  upon  a  rehearing.  Vice  Chancellor  Knij^ 
Bruce  held,  that  the  testator's  general  estate  was  liable 
to  pay  the  calls  on  the  shares.]  The  dividend  warrant 
must  be  part  of  the  testator's  general  personal  estate.  Un- 
received  dividends  of  stock  do  not  pass  under  a  bequest 
of  dividends:  Shore  v.  Weekly  (d). 


(a)  2  CoU.  435. 
(6)  7  Sim.  61. 


(c)  4  Bailv.  Gas.  499. 
((0  3  De  G.  &  a  467. 


OASES  IN  CHANCERT. 
Mr.  B&vitt  and  Mr.  T.  H.  TerreU  for  other  parties. 

ViGB-OHAiroBixo&-«-The  question  oonGeming  the  calls 
must  be  answered  according  to  the  decision  in  Jacqfies  v. 
Chambers  (a),  which  seems  to  have  settled  the  point.  The 
fifth  call  and  all  future  calls  on  the  new  shares  must  be 
paid  out  of  the  general  personal  estate  of  the  testator. 
Upon  the  qaesticm  of  the  right  to  the  dividend  I  wish  to 
hear  the  Defendant's  counsel 
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Mr.  W.  M.  Jame9y  Q.  C,  and  Mr.  W.  Morris,  for  Mrs. 
Clive. — The  dividend  belongs  to  the  legatee  for  life,  for  it 
was  not  due  under  the  settlement  until  declared  payable 
by  the  directora     [Yiob-Chancellor. — ^The  dividend  was 
actually  earned  before  die  testator's  deatL    Is  it  not  like 
.the  profits  of  a  partn^ship  which  have  accrued  due?] 
But  the  dividend  did  not  exist  until  it  was  made  payable. 
The  directors  have  to  make  deductions  from  the  profits  to 
meet  contingent  liabilities  before  they  can  declare  a  divi- 
dend.   The  general  practice  is  to  cany  over  in  a  very  pro- 
fitable half  year  a  part  of  the  profits  t-o  the  next  half 
year,  to  equalise  the  dividends.    [The  Yigb-Chakoellob 
referred  to  the  147th  clause.] 

Mr.  Karsiake  in  reply. 


Vicb-Chahcellob  Sib  W.  Page  Wood: — 

Upon  the  first  argument  of  this  question,  I  confess  I 
felt  considerable  inclination  against  my  present  opinion; 
for,  regarding  these  dividends  as  the  profits  of  a  partner  in 
a  oonoem,  it  seems  primi  facie  difficult  to  say,  if  the  part- 
Dcwhip,  for  their  own  convenience,  wish  to  defer  the  divi- 


JudgmenL 


(a)  4  BaUw.  Gas.  499. 
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Bion  of  their  profits  for  a  giyen  time,  and  stiU  more  if  any 
delay  occurs  from  the  n^ligence  of  the  partners,  that,  on 
the  death  of  one  of  them  before  snch  diyision,  the  profits 
which  accmed  during  his  life  in  respect  of  his  share  should 
not  form  part  of  his  personal  estate 


But  the  testator  must  be  considered  to  have  known  ex- 
actly how  his  interest  in  this  company  was  giyen  to  him 
under  their  deed  of  settlement,  and  to  haye  been  ac- 
quainted with  those  proyiaons  of  the  deed  by  which  the 
profits  are  made  payable  at  a  different  period  from  the 
time  of  their  declaration. 

I  do  not  think  that  any  distinction  can  be  founded  upon 
the  use  of  the  words  "  interest  and  annual  income  arising 
from  all  my  shares,''  instead  of  a  gift  of  '^  the  diyidends  of 
all  my  shares.''  It  would  be  a  yery  inconyenient  con- 
struction to  say,  that»  by  the  use  of  a  particular  phraseo- 
logy, the  testator  meant  to  point  out  some  period  when  the 
profits  of  his  shares  accrued  due  otiier  than  the  time  fixed 
for  payment,  and  thus  to  apportion  the  income  between 
his  estate  and  the  legatee.  I  must  therefore  consider  that 
this  diyidend  accrued  after  the  death  of  the  testator,  and 
treat  the  case  as  analogous  to  a  specific  l^acy  of  Bank 
Stock,  where  the  testator  has  died  a  few  days  before  the 
time  for  payment  of  a  diyidend.  In  such  a  case  the  legatee 
would  take  that  diyidend,  though  it  might  be  payable  in 
respect  of  profits,  which,  in  fact,  accrued  during  the  life- 
time of  the  testator.  But  the  147th  clause  of  the  com- 
pany's deed  puts  the  matter  beyond  all  doubt  (a). 

By  that  clause  it  is  clear,  that,  the  moment  a  person 
ceases  to  be  a  proprietor,  although  the  whole  profit  accrued 
due  during  his  proprietorship,  he  is  not  to  be  entitled  to  it 


(a)  Sapra,pG03. 
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until  the  time  fixed  for  payment;  and,  therefore,  if  these 
shares  had  been  specifically  bequeathed,  and  the  executor 
had  assented  to  the  bequest,  the  testator  having  ceased  to 
be  a  proprietor  before  the  dividend  was  declared,  the 
legatee  would  have  become  the  proprietor  of  the  shares, 
and  would  be  entitled  to  the  dividend.     It  would  not  sig- 
nify that  the  formal  transfer  according  to  the  rules  of  the 
society  had  not  been  made,  because,  by  the  terms  of  the 
deed,  the  dividend  is  to  be  held  in  suspense  until  that  is 
done;  but  on  making  himself  the  proprietor  he  would  be 
entitled  to  the  dividend.    The  testator's  estate  is  there- 
fore not  entitled  to  these  dividends  under  the  circum- 
stances of  this  case;  and  the  second  alternative  of  the  last 
question  must  be  answered  in  the  affirmative. 


Jwiifmeni, 


STEDMAN  V.  HART. 


MayXlih. 


jLN  1840  a  commission  of  lunacy  was  issued  at  the  suit  z;«Ma<y— Co«f« 
of  WiUiam  Hart  and  Oliver  Brand  against  Jeremiah  Hart,  Z-cZ^w^ 
under  which  he  was  found  lunatic  in  January,  1841,  as  suouie  ofu- 
from  the  10th  of  February,  1840;  and,  in  June,  1841,  his 
sons,  William  Hart  and  James  Hart,  were  appointed  com- 
mittees of  the  person  and  estate  of  the  lunatic. 


An  onlflr  in  In- 
nacy  directing 
th«  taxation 
of  the  cotta, 
chaigei,  and  ez- 


The  lunatic  was  possessed  of  some  real  estate,  part  of  ?«»><»  incurred 

1-1  .  t      n  11  /.  ^y  th«  •oliciton 


The  same  solicitors  acted  in  the  prosecution  of  the  com- 
mission, and  for  the  committees  in  the  lunacy. 


which  was  in  mortgage,  and  of  a  very  small  amount  of  employed  in 
peiBonal  property.  SZ^S' 

liinac7,and  rab- 
leqaently  aa  the 
•oUciton  of  the 
oommitteefl,ai^ 
directing  an  in^ 
qniiy  whether 
it  would  be  fit 
*od  proper  to  raiie  these  oosta  &c  by  aale  or  mortgage  of  the  lunatic*!  real  estate,  did  not  oonsti« 
tete  them  a  judgment  deb^  nor  make  them  a  chaige  in  equity  upon  rach  real  estate;  but  sach  costs, 
«^  were  considered  as  a  simple  contract  debt  dne  b  j  the  lunatic  fin*  necessaries. 

The  kpte  of  six  jrears,  during  the  lunatic's  life,  will  not  bar  a  debt  of  this  description;  for  the 
Court  of  Chancery  will  take  judicial  notice  in  a  suit  to  obtain  payment  out  of  his  assets  after  his 
oeatb,  that  any  action  against  the  lunatic  for  the  recovery  of  the  claim  would  hate  been  restrained 
by  the  Lord  Chancellor  on  petition  in  lunacy. 

An  action  of  debt  for  necessaries  supplied  will  lie  against  a  lunatic. 
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On  the  22ad  of  March,  1842,  the  Lord  Chancellor,  upon 
the  petition  of  the  committees,  made  an  order  in  Innacj, 
referring  it  to  the  Master  ^'to  tax  the  reasonable  ooats» 
charges,  and  expenses  of  the  said  William  Hart  and  Oliwr 
Bra/nd,  incurred  in  and  about  the  suing  out  and  prosecut- 
ing the  commission  of  lunacy,  and  also  their  reasonable 
and  proper  costs,  chaiges,  and  expenses,  and  those  of  the 
said  James  Hart,  and  of  the  several  next  of  kin  of  the  said 
lunatic,  incurred  in  and  about  the  said  matter  sid)ee- 
quently  to  the  issuing  of  the  said  commission,  and  of  and 
incident  to  and  consequent  upon  that  application,"  and 
the  lunatic's  debts,  and  the  principal  and  interest  due  on 
the  said  mortgages;  "  and  to  inquire  and  certify  whet&er, 
under  the  circumstances  stated  in  the  said  petition,  it 
would  be  fit  and  proper,  and  for  the  benefit  of  the  said  lu- 
natic, that  the  amount  of  the  aforesaid  costs,  charges,  and 
expenses,  when  taxed,  and  also  the  debts,  if  any,  which  he 
might  find  to  be  due  and  owing  by  the  said  lunatic,  and 
the  amount  due  for  principal  and  interest  upon  the  said 
mortgages  respectively,  should  be  raised  by  sale  or  mort- 
gage of  the  whole,  or  any  and  what  part  of  the  said  lunatic's 
freehold  estate.    And  in  case  the  Master  should  ^prove 
of  a  sale  for  that  purpose,  then  he  was  to  certify  by  whom 
and  at  what  time  and  place  the  same  should  be  sold;  or  in 
case  the  said  Master  should  approve  of  a  mortgage,  for  the 
purpose  of  raising  the  said  debts,  mortgages,  and  costs, 
then  he  was  to  certify  at  what  rate  of  interest  the  same 
should  be  raised/' 


By  reason  of  the  small  amount  of  the  lunatic's  income, 
the  taxation  of  the  said  costs,  charges,  and  expenses  un- 
der  the  order  was  deferred;  and  on  the  14th  of  January, 
1848,  pending  the  proceedings  for  that  purpose,  the  lunatic 
died. 


Before  the  issuing  of  the  commission,  the  lunatic  had 
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made  hie  wiU,  dated  the  27th  of  March,  1834 ;  and  thereby,        ih64. 
after  appointing  the  said  WiUiam  Hart  and  James  Hart 
his  executors,  the  testator  devised  and  bequeathed  his  real 
and  personal  estate  in  their  favour. 

By  an  order  in  the  matter  of  the  lunacy,  dated  the  4th 
of  June,  1852,  the  Lords  Justices,  upon  the  petition  of  the 
solicitors  in  the  lunacy,  ordered  ''  that  it  be  referred  to 
the  Taxing  Master  of  the  High  Court  of  Chancery  in  rota> 
tion,  to  tax  and  certify  the  costs  properly  incurred  to  the 
said  solicitors  in  the  lunacy,  by  or  on  behalf  of  the  com- 
mittees of  the  person  and  estate  of  the  said  lunatic  in  the 
matter  of  the  said  lunacy ;  and  that  the  said  Master  should 
distinguish  and  certify  the  costs  so  incurred  before  the 
death  of  the  said  lunatic,  from  those,  if  any,  incurred  since 
his  death,  and  the  amount  thereof  respectively ;  and.  that^ 
in  case  any  special  circumstances  respecting  the  costs  afore- 
said should  appear  on  such  taxation,  the  same  should  be 
certified  by  the  said  Master;  and  that  the  said  order  should 
be  without  prejudice  to  any  question  as  to  whether  the 
Plaintiffs  had  any  claim  upon  the  assets  of  the  said  lunatic 
in  respect  of  the  said  costs.'' 

On  the  31st  of  May,  1853,  the  Taxing  Master  certified 
that  he  had  taxed  the  costs  properly  incurred  to  the  said 
solicitors  by  or  on  behalf  of  the  said  WiUiam  Hart  and 
Oliver  Brand,  and  by  or  on  behalf  of  the  committees  of 
the  person  and  estate  of  the  said  late  lunatic  in  the  mat- 
ter of  the  said  lunacy  at  the  sum  of  3162.  16a  9(L;  and  he 
found  that  3152. 10^.  Id,  part  thereof,  was  incurred  before 
the  day  of  the  death  of  the  said  lunatic ;  and  that  the  sum 
of  6s.  8d  was  the  amount  of  costs  incurred  since  his 
death. 

By  a  further  order,  made  on  the  3rd  of  June,  1853,  by 
the  Lords  Justices  upon  the  petition  of  the  solicitors,  their 
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LordBhipB  declared  the  costs  so  taxed  by  the  said  Master  at 
the  sum  of  3152.  ISs.  9(2.  to  have  been  "  properlj  incurred** 
for  the  benefit  of  the  said  late  Innatic  Jeremiah  HarL 

The  solicitors  now  filed  their  bill  against  the  executors 
of  the  lunatic,  praying,  thattheorderoftheLordHigh  Chan- 
cellor of  the  22nd  of  March,  1 842,  might  be  declared  to  have 
created  a  charge  upon  the  lunatic's  real  estate  for  the  pay- 
ment of  the  costs  thereby  directed  to  be  taxed,  and  that  (if 
necessary)  such  charge  might  be  enforced  for  the  benefit  of 
the  plaintiffs;  and  that  the  specifically  devised  lands  and 
hereditaments  might  contribute  rateably  to  the  satisfac- 
tion of  such  charge,  regard  being  had  to  the  rights  and 
interests  of  the  defendants  respectively  in  such  lands  and 
hereditaments,  or  for  administration  of  the  real  and  per- 
sonal estate  of  the  testator  in  the  usual  way. 


Armimeiu.         Mr.  Aott,  Q.  C,  and  Mr.  Prendergast  for  the  plainti& 

The  order  to  tax  the  plaintiff's  costs  made  them  a  charge 
in  equity  upon  the  lunatic's  real  estates.  The  18th  sec- 
tion of  1  &  2  Vict.  c.  1 10  gives  to  orders  in  lunacy  to  pay 
money  the  effect  of  judgments;  and  an  order  to  tax  costs 
is  an  order  to  pay  them,  at  law  and  in  equity:  Jonu  t. 
WiUiams(fl)\  and  creates  an  equitable  lien  upon  the  luna- 
tic's real  estate:  Bamedey  v.  Pawdl(b)y  Wilson  y.  Mel- 
ca^e{c);  and  if  there  be  such  an  equitable  charge,  it  can- 
not be  barred  by  the  lapse  of  six  years  since  it  originated. 
At  any  rate,  this  was  money  "  expended  for  the  necessary 
protection  of  the  person  and  estate  of  the  lunatic,"  and  is 
a  valid  debt  against  his  estate:  WiUiams  v.  Wentworih{i)] 
and  time  did  not  begin  to  run  against  this  debt  until  the 


(a)  8  M.  &  W.  349. 
{b)  Amb.  102. 


(c)  1  Rubs.  536. 

[d)  6  Beay.  326. 


death  of  the 
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Hr.  Dan'M,  Q.  C,  and  Mr.  Ore^iside,  for  the  Defendants. 
— ^The  order  to  tax  the  costs  is  not  a  judgment,  but 
inmply  like  the  order  obtained  to  tax  a  solicitor's  bill;  and 
the  claim,  heing  merely  for  a  simple  contract  debt,  is  barred 
bj  the  lapse  of  time:  WilkinaoHY.  Wilkin8on(c),  Chester 
T.  Rolfe(d). 

The  reply  was  not  heard. 


Viox-CHANCBiiLoa  SiB  W.  Pagb  Wood: — 

I  think  that  I  must  treat  the  costs  incurred  in  this  case 
as  a  debt  for  necessaries  supplied  to  the  lunatic,  and  imply 
a  contract  on  the  part  of  the  lunatic  for  that  purpose.    It 
is  argued  for  the  defendants,  that,  in  that  case,  an  action 
might  have  been  brought  against  the  lunatic — as  no  doubt 
it  might  (e);  and  that,  therefore,  as  no  proceedings  have 
been  taken  for  six  years,  nothing  can  prevent  the  opera- 
tion of  the  Statute  of  Limitations  to  bar  the  claim.    But 
I  have  considerable  doubt  whether  that  is  the  correct 
▼iew  in  a  case  of  this  description.    Suppose  the  lunatic 
had  been  placed  in  an  asylum  under  the  direction  of  the 
Lord  Chancellor  in  lunacy,  and  there  supplied  with  the 
necessaries  of  life,  and  that  payment  for  these  was  not  en- 
forced for  seven  or  eight  years  during  the  lunacy. — ^Would 
this  Court  say  that  time  had  run  against  all  the  demands? 
1  think  that  the  Court  would  take  notice  of  these  circum- 
stances, and  of  the  certainty  that  the  moment  any  action 


(a)  3  Miux  &  G.  426. 
(*)  1  Y.  &  C,  C.  C.  171;  2  Id. 
637. 

(c)  9  Hare,  204. 

(d)  is  Jut.  114. 
VOL.  I.  U  U 


(e)  See  Baxter  ▼.  The  JSarl  of 
Partsmatah,  6  R  &  C.  170 ;  iVe^ 
ton  V.  Duncombej  9  Beav.  211; 
Wentworth  v.  Tubb,  1 Y.  &  C.  C.  C. 
171. 

B.  K.  W. 


1854. 


Argument. 


Judgment, 
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was  brought,  the  Lord  Chancellor  would  deal  with  it  on 
a  petition  in  the  matter  of  the  lunacy.  There  mi^t  be 
some  difference  in  the  case  of  a  common  tradesman ;  but  as 
r^ards  these  solicitors,  the  Lord  Chancellor  in  lunacy 
would  have  perfect  control  over  them,  and  would  not 
allow  them  to  enforce  their  demand;  and  in  this  case  he 
appears  to  have  exercised  his  jurisdiction  by  ordering  tax- 
ation of  their  costs.  I  think  I  must  take  judicial  notice  of 
what  the  Lord  Chancellor  would  do  under  such  circum- 
stances. 


I  find  that  he  has  directed  an  inquiry  here  whether  it 
would  be  fit  and  proper  to  raise  these  costs  out  of  the  la- 
natic's  real  estate,  but  has  not  directed  the  costs  to  be 
paid,  and,  therefore,  they  are  not  a  judgment  debt;  but 
considering  that  the  Plaintiffs  would  have  been  preyented 
if  they  had  tried  to  enforce  their  rights  by  an  action^  it 
would  be  absurd  to  hold  that  they  ought  nevertheless  to 
have  sued  in  order  to  prevent  the  effect  of  the  Statute  of 
Limitations. 


Knovring  how  the  jurisdiction  would  be  exercised,  and 
that  there  were  no  means  for  the  Plaintiffs  to  recover  their 
claim  during  the  lunacy,  but  that  they  were  prevented  by 
circumstances  over  which  they  had  no  control,  I  think 
that  this  case  is  taken  out  of  the  operation  of  the  Statute 
of  Limitations.  I  therefore  decree  an  account  on  the 
ground  of  this  being  a  simple  contract  debt 
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HUDSON  V.  CARMICHAEL.  Jfay  26M  ^ 

X>Y  a  settlement,  dated  in  1850,  made  in  consideration  of  Morigage— 
the  marriage  then  intended  between  Henry  Carmtchad  and  e^-^!^  * 
Hannah,  since  his  wife,  certain  leasehold  hereditaments  ^J^~ 
held  for  tlie  residue  of  a  term  of  2000  years,  subject  to  cer-        —7- 
tain  rents,  were  settled  upon  trust  for  the  general  appointees  man,  entiUed  to 
by  deed  or  will  of  the  intended  wife,  notwithstanding  her  JSmenuo' 
coTerture :  and  in  default  thereof,  upon  trust  for  the  in-  ^^^  separate 

*  uw,  concurred 

tended  wife  for  life,  for  her  separate  use ;  and  firom  and  after  with  her  hua- 

lier  decease,  upon  trust  for  her  executorsand  administrators,  mwiey^i^n  °* 

In  1851,  subsequently  to  the  marriage,  by  a  deed,  reciting  "j^^"'^*'' 

that  Henry  Carmichael  and  Hannah  his  wife  having  oc-  which  express- 

,  ed  that  the 

casion  for  the  sum  of  10002.  had  applied  to  Henry  Eadon  money  was  hor- 
to  advance  the  same,  Hannah  Carmichael  appointed  the  J^^to^heweff 
premises  under  her  power,  and  she  and  her  husband,  in  j^d  her  hua- 

*        ^  *  '  '  hand,  but  con- 

consideration  of  the  advance  to  them  of  lOOOi,  the  re-  tained  a  cove- 
ceipt  whereof  both  acknowledged,   concurred  with  the  husband  for  re- 
trustee  of  the  settlement  in  assigning  the  leaseholds  to  J^^^hatThe 
Henry  Eadon,  upon  trust  to  permit  the  said  Henry  Car-  presumption 
mic&oel  and  his  wife,  their  executors,  administrators,  and  money  was  re- 
assigns, to  occupy  the  premises  until  default  in  payment  husbandf  but 
of  the  principal  sum  of  lOOOi.  and  interest,  according  to  that  this  pre- 

*  *  ^  ^     '  °         sumption  might 

the  covenant  thereinafter  contained ;  and  in  case  of  default,  be  rebutted  by 
upon  trust  to  sell,  and  to  hold  the  proceeds,  upon  trust  to  dencT."*  ^^* 
pay  the  costs  and  then  the  principal  and  interest  due  on      ^^  ^^^  *V 

•  *  *  sence  of  such 

tne  mortgage,  and  to  pay  the  sui'plus  or  reconvey  any  part  evidence,  Md, 

of  the  premises  that  might  remain  unsold  to  the  said  was  only  a  sure- 
ty for  the  hus- 
band, and  was, 
after  Us  death,  entitled  as  against  his  other  creditors,  to  all  the  rights  incident  to  that  relation,  and 
thitrefore  had  a  right  to  have  the  debt  paid  off,  as  a  specialty  debt,  out  of  the  husband's  assets.     If 
^     tile  mortgage  be  of  the  wife's  freehold  estate  not  settled  to  her  separate  use,  she  is  still  a  surety,  and 
uu  aU  the  rights  of  a  surety,  except  perhaps  as  against  her  husband's  other  creditors. 

Whether,  in  this  last  case,  if  her  estate  has  paid  off  the  mortgage,  she  has  only  a  right  to  be  re- 
Pud  out  of  her  hnsband's  assets,  after  all  his  ol^er  creditors  by  simple  contract— Qu^tv.  The  dicta 
toAat  effeet  in  Tate  v.  AutHn,  (1  P.  Wms.  264),  and  Canton  y.  Booptr^  (I  Ves.  jun.  187),  disap- 
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Hannah  Carmichady  her  executors,  administrators,  or  as- 
sigas.  And  the  deed  contained  a  covenant  by  Henry  Car- 
michael  for  payment  of  the  principal  money  and  interest 
on  certain  specified  days.  A  receipt  signed  by  the  hus- 
band and  wife  was  indorsed  upon  the  mortgage. 

The  husband  Henry  Carmickad  paid  the  interest  dur- 
ing his  life,  and  died  before  the  mortgage  was  paid  off, 
having  appointed  his  wife  his  executrix. 

The  plaintiff  was  a  simple  contract  creditor  who  had  pro- 
ceeded against  the  husband's  estate  bjwaj  of  summons  in 
Chambers  under  15  &  16  Vict  c  86,  s.  45.  The  usual  order 
for  accounts  and  inquiries  had  been  made.  The  Chief  Clerk 
found  that  there  was  only  one  specialty  debt,  and  he  dis- 
allowed a  payment  made  since  the  order  hj  the  testator  s 
executrix  out  of  part  of  the  assets  in  satisfaction  of  the  said 
mortgage  debt  and  interest.  The  assets  were  insufiScient 
to  pay  the  husband's  simple  contract  debta  It  appeared 
that  the  widow  had  taken  a  re-assignment  to  herself  of 
the  mortgaged  estate  by  a  deed,  which  recited  that  she  had 
requested  the  mortgagee  to  accept  payment  of  his  debt 
The  question,  whether  or  not  the  mortgage  debt  should  be 
paid  off  out  of  the  husband's  assets  in  priority  to  his  simple 
contract  creditors,  was  adjourned  into  Court  from  Cham- 
bers, and  the  cause  now  came  on  also,  by  arrangement, 
for  further  consideration. 


Mrs.  Oarmidiael  made  an  affidavit^  stating,  that  her 
husband,  being  in  want  of  money  to  carry  on  his  busi- 
ness, had  prevailed  upon  her  to  concur  in  executing  the 
mortgage,  but  that  the  money  had  been  paid  to  him- 
and  applied  by  him  in  carrying  on  his  business;  and  that 
no  part  of  it  had  been  expended  in  defraying  any  debt 
of  the  wife  incurred  prior  to  the  marriage.  And  the  affi- 
davit stated,  that  Mrs.  Carmichad  was  told  by  her  has- 
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band  and  his  solicitors  at  the  time  of  the  mortgage,  that  the 
husband  would  be  primarily  liable ;  and  that,  if  her  property 
first  paid  the  debt,  she  would  be  entitled  to  have  it  re- 
couped out  of  the  property  of  her  husband ;  and  that  she 
consented  to  execute  the  mortgage  upon  the  faith  of  this 
representation. 
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1854. 

UUDhOIC 

V. 

CaRMICHABIi. 

SUUement, 


Mr.  Forster  for  the  Plaintiff. 

Mr.  WtUcocky  Q.  C,  and  Mr.  Robson,  for  the  widow  and 
executrix  of  Henry  Carmichael  Mrs.  Carmichael  joined 
in  the  mortgage  as  the  surety  only  of  her  husband,  and 
is  entitled  to  have  his  estate  first  applied  in  payment  of 
the  debt. 

Thus,  in  The  Earl  of  Huntinfftan  v.  The  Countess  of 
Huntington  (a),  the  husband  and  wife  having  mortgaged 
her  estate  for  the  benefit  of  the  husband,  and  he  having  co- 
venanted to  pay  the  money,  and  having  afterwards  promised 
thewife  to  do  so,  and  having  paid  off  the  mortgage,  the  estate 
was  exonerated  though  assigned  in  trust  for  the  husband. 
In  Aguilar  y.  AffuUar  (b)  a  husband  and  wife  granted  an 
annuity  charged  upon  property  to  which  the  husband  was 
entitled  jure  mariti,  and  also  upon  separate  property  of 
the  wife;  and  he  becoming  afterwards  insolvent,  the  wife 
was  held  entitled,  as  between  herself,  her  husband,  his  as- 
signees in  insolvency,  and  subsequent  incumbrancers,  to 
have  the  income  of  his  property  first  applied  in  satisfac- 
tion of  the  annuity.    So,  in  Pocock  v.  Lee  (c),  where  it  was 
said,  that "  the  husband,  having  had  the  money,  is  in  equity 
the  debtor,  and  the  land  is  to  be  considered  but  as  an  addi- 
tional security."  So  also  in  Parteriche  v.  Powlet  (d),  where 
the  wife  before  marriage  had  executed  a  money  bond,  upon 
which  the  intended  husband  wrote,  "  I  own  this  to  be  my 


AtyumetU, 


(a)  2  Yern.  437;  1  Bro.  P.  C.  1. 
(*)  5  Madd.  414. 


(c)  2  Vera.  604. 

(d)  2  Atk.  383. 
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debt;"  the  wife  was  considered  to  be  only  a  suxety  fiff 
the  husband;   and  it  was  there  said,  if  a  wife,  baring 
separate  estate,  pays  off  a  mortgage  debt  of  the  hosband 
by  way  of  loan,  she  "  mnst  be  considered  as  a  distinct 
person,  and  is  equally  entitled  to  stand  in  the  place  of  the 
mortgagee  as  a  stranger;"  and  if  she  joins  with  him  in 
charging  her  estate  for  his  debt,  if  she  surviyes,  ''her 
estate  shall  be  looked  upon  only  as  a  pledge,  and  ahe 
is  entitled  to  stand  in  the  place  of  the  mortgagee,  and  to 
be  satisfied  out  of  her  husband's  estate."    In  BMnwn  t. 
Gee  (a),  Lord  Hardwicke  said,  "  It  is  a  common  case  for  a 
wife  to  join  in  a  mortgage  of  her  inheritance  for  a  debt 
of  her  husband;  after  the  husband's  death  she  is  enti- 
tled to  have  her  real  estate  exonerated  out  of  the  per- 
sonal and  real  assets  of  the  husband,  the  Court  consider- 
ing her  estate  only  as  a  surety  for  his  debt;  and  none  of 
his  creditors  have  a  right  to  stand  in  the  place  of  the 
mortgagee  to  come  round  upon  the  wife's  estate."  Lacam 
V.  Mert%ns(b)y  Bagot  v.  Oughton  (c),  Lewis  v.  Nangle(i), 
AsOey  v.  The  Earl  of  TankerviOe  (e). 


In  The  Earl  ofKinnoul  v.  Money  (/),  a  wife,  by  the  ex- 
ercise of  a  power,  charged  her  settled  estates  with  a  sum 
of  money,  part  of  which  was  applied  in  payment  of  her 
debts,  and  part  given  to  the  husband;  and  then  she  died, 
having  devised  the  same  estates  to  her  husband  for  life; 
and  he  filed  a  bill  to  redeem  the  mortgage.  Lord  HarA- 
nncke  said,  that  the  presumption  was,  that  the  money  was 
borrowed  for  the  husband's  benefit,  and  directed  an  in- 
quiry as  to  its  application;  and  the  case  coming  afle^ 
wards  before  Lord  Camden,  he  observed,  that,  "  when  hus- 
band and  wife  raise  money  out  of  the  wife's  estates^  with 


(a)  1  Yes.  sen.  262. 

(6)  Id.  312. 

(c)  IP.  Wins. 347. 


(cO  Amb.  150;  1  Cox,  24a 
(«)  3  Bro.  C.  G  545. 
(/)  3  Swanst.  202,  n. 
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the  reversioii  to  one  or  to  the  other,  this  Court  inquires        i854. 
into   the    uses,  considers  them  as  two  persons,   and,   if      H^JaoN 
I  may  use  the  expression,  dissolves  the  marriage  quoad  v. 

the  transaction*    Though  the  husband  covenants  to  pay         

the  money  and  gives  bond,  yet  the  application  determines      -^""«^- 

who   is  the   principal,  who  is  the  surety.     This  is  the 

case  of  principal  and  surety  at  common  law;  the  principal 

is  first  obliged  to  pay,  and  the  surety  only  in  default; 

andj  in  equity,  the  surety  comes  in  aid  of  the  principal 

debtor." 

The  cases  relied  on  by  the  other  side  will  probably  be 
Tale  Y.  A  ustin  (a),  in  which  it  was  said,  that,  in  such  a 
case,  the  wife  was  a  creditor  of  the  husband,  but  that,  in 
administering  his  estate,  all  other  debts  of  the  husband 
should  be  preferred  to  this;  and  Clinton  v.  Hooper  (6),  in 
which  that  case  was  recognised  by  Lord  Thurlow,  who 
said,  that  "  the  wife  cannot  insist  on  being  paid  in  prefer- 
ence to  onerous  creditors;''  and  the  reason  there  given  is, 
that  the  wife  is  in  a  similar  position  to  the  heir  of  the 
husband  to  whom  his  real  estates  have  descended,  subject 
to  a  mortgage,  because  an  implied  assumpsit  would  not 
be  raised  between  husband  and  wife  in  equity  any  more 
than  at  law.    But,  as  is  observed  by  Mr.  Jacob,  in  the 
note  to  1  Itoper's  Husband  and  Wife,  p.  145,  "  if  this  reason 
were  conclusive,  it  would  be  diflScult  to  say  why  the  wife 
should  in  any  case  be  entitled  to  claim  this  exoneration;" 
whereas,  if  she  is  a  surety  of  the  husband,  she  must  have 
a  right,  even  if  she  paid  the  debt,  to  stand  in  the  place  of 
the  mortgagee;  and  it  was,  in  fact,  so  decided  in  AguUar 
V.  AguUar  (c). 

The  wife  here,  being  the  executrix  of  her  husband,  was 
entitled  to  retain  this  debt,  notwithstanding  the  decretal 

(a)  1  P.  Wma  264 ;  2  Vem.  689.    (b)  1  Ves.  jun.  1S7;  3  Bro.  C.  C.  200. 
(c)  6  Madd.  414. 
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1854.        order  on  the  summons:   Nunn  t.  Barlow  (a))  and,  if  die 
"hudhow*      ^*^  P*^^  debts  to  other  creditors,  she  would  have  had  a 


Carmichabl. 


right  to  stand  in  their  place:  Jones  y.  Jukes (b). 


ArgnmenL  This  is  not  like  the  case  of  Copis  v.  Middleton  (c),  where 
a  surety,  having  paid  off  a  bond  out  of  his  own  mone^, 
the  specialty  debt  was  destroyed,  and  the  surety  ooold 
not,  therefore,  be  more  than  a  simple  contract  creditor 
of  the  principal  debtor;  for  here,  the  surety  did  not  pay 
the  debt  out  of  her  own  money  in  the  first  instance,  bat 
payment  has  been  properly  made  with  the  principal  debt- 
or's own  money. 

Mr.  Rott,  Q.  C,  and  Mr.  Kardake  for  other  creditora— 
The  wife,  in  cases  of  this  kind,  is  a  surety,  but  subject  to 
a  condition,  that  she  shall  only  be  paid  when  all  the  other 
creditors  of  the  husband  are  satisfied:  Tate  v.  Aiutin(i). 
[Vioe-Chakcellor. — If  that  case  be  correct,  supposing 
the  husband's  executor  not  to  be  his  widow,  but  some 
other  person,  if  such  executor  were  to  pay  off  the  debt> 
then  the  husband's  other  creditors  could  not  come  round 
upon  the  estate  of  the  widow  in  case  of  a  defidencj  of 
assets;  and  thus  the  determination  of  a  third  person,  con- 
trary to  the  general  rule  of  this  Court,  would  decide  whe- 
ther the  widow's  estate  is  to  be  exonerated  or  not]  Bat 
here,  the  widow  was  not  pressed  to  pay  off  the  mortgage, 
but  induced  the  mortgagee  to  accept  payment  for  her  own 
benefit 

The  executrix,  by  her  right  of  retainer,  cannot  alter 
the  order  of  payment  of  the  debt  due  to  her.  Here,  she 
has  cleared  her  own  estate,  and  is  seeking  to  have  a  right 
which  she  could  only  have  if  she  had  paid  off  a  moitr 
gage  upon  her  husband's  estate.    In  Tidd  v.  Li8ier{e)i 

(a)  1  S.  &  S.  588.  («0  1  I*-  Wms.  264. 

(6)  2  Ves.  jun.  518.  (e)  10  Hare,  157. 

(c)  T.  &  B.  224. 
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marshalling  i¥as  decreed  in  favour  of  the  husband's  cre- 
ditors against  the  estate  of  the  i^ife,  which  she  and  her 
husband  had  charged  hj  deed  and  fine.     [YiCE-CHAiroEL- 
LOB. — ^That  'was  a  common  case  of  marshalling,  and  there 
was  no  question  between  the  wife  and  husband.]     But 
here  the  wife  was,  in  fact,  a  feme  sole  as  to  this  property, 
which  was   settled  subject  to  her  power  of  appointment 
to  her  separate  use  for  life ;  and  the  charge  was  a  gift  to 
her  husband,  which  is  perfectly  good  in  the  absence  of  any 
proof  of  undue  influence  exercised  by  him  to  obtain  it. 
Moreover,  she  has  been  living  with  her  husband,  and  has 
had  the  benefit  of  the  money  thus  raised;  and  the  mort- 
gage-deed states  that  it  was  paid  to  them  both;  and  she 
cannot  deny  that,  being  estopped  now  by  the  deed. 


The  Vige-Chancbllob  said,  that  he  would  consider 
whether  he  should  require  a  reply. 


Vicb-Chancbllor  Sir  W.  Page  Wood. 

This  case  stood  over  from  last  seal  day,  for  me  to  con- 
sider whether  it  was  necessary  to  hear  the  reply,  and  I 
have  come  to  the  conclusion  that  I  need  not  do  so. 

The  point  is  one  which  I  think  stands  sufficiently  clear 
upon  the  authorities;  the  question  being  whether  or  not,  if  a 
married  woman  entitled  to  leasehold  property  for  her  sepa- 
rate use  concurs  with  her  husband  in  raising  money  upon 
mortgage  of  her  separate  estate,  by  a  deed  which  expresses 
that  the  money  is  borrowed  by  and  paid  to  herself  and  her 
husband,  and  the  debt  is  afterwards  discharged — ^though 
I  do  not  think  it  very  material  to  the  principle  to  consider 
whether  it  is  actually  paid  off  or  not — she  has  a  right  to 
have  her  estate  exonerated  as  against  the  simple  contract 
creditors  of  her  husband.     The  case  was  very  well  argued 
before  me  in  Chambers,  and  subsequently  in  Court;  but 
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the  only  part  of  the  argament  which  raised  any  difficulty 

was  that  which  depended  upon  the  two  authorities  irhich 

V'  were  cited,  of  Tate  v.  AtJt8t%n(a)  before  Lord  Cawper,  and 

Clinton  v.  Hooper  (b)  before  Lord  Thurhw,  in  which  the 

"**"'*^'      dictum  in  the  former  case  was  recognised  as  dctenmning 
the  law  of  the  Court 

With  r^ard  to  the  position  of  a  wife  generally  in  re- 
spect of  her  property  mortgaged  for  her  husband's  debt  the 
law  is  clear,  except  in  the  particular  case  of  her  coming 
into  competition  with  the  other  creditors  of  her  husband. 
Whenever  the  wife's  estate  is  mortgaged,  and  the  money 
is  paid  to  the  husband,  or  to  the  husband  and  wife,  which, 
as  Lord  Camden  says  in  The  Earl  o/Kinnoul  v.  Money  (c\ 
is  the  same  thing,  the  real  question  in  the  case  is,  did  the 
husband  receive  the  money,  or  was  it  applied  to  the  use 
of  the  wife?  If  the  deed  expresses  that  it  was  paid  to  the 
husband  and  the  wife,  that  is  a  payment  to  the  husband; 
but  it  may  be  shewn  by  extrinsic  evidence  that  the  pay- 
ment was  in  fact  for  the  benefit  of  the  wife  If  it  was  not, 
then,  the  estate  of  the  wife  being  a  surety  for  the  hus- 
band's debt,  she  has  the  advantage  of  that  position  as 
against  all  persons  except  the  husband's  other  creditors. 
The  point  has  never  been  actually  decided  as  between  his 
other  creditors  and  the  wife's  estate;  but  in  Tate  v.  Ata- 
tin  (a)  Lord  Cotvper  said,  that  the  wife  had  the  right  of  a 
surety,  except  as  against  onerous  creditors  of  the  husband, 
and  that  against  them  she  had  not  such  right  Lord 
Thurlow,  in  Clinton  v.  Hooper  (b),  noticed  that  dictum  in 
Tate  V.  A  ustin  (a),  and  said,  that  he  regarded  the  doc- 
trine as  then  settled,  his  words  being: — "The  rule  I 
take  to  be  universally  this,  that  the  title  she  has  is  pre- 
cisely the  same  as  that  of  an  heir-at-law;  because,  in  TaU 
V.  A%iMin(a),  though  not  the  question  in  the  cause,  and 

(a)  1  P. Wms.  264 ;  2  Vem.  689.    (6)  1  Vee.  jun.,  187;  3  B.  C.  C.  200. 
(c)  3  Swanst  202. 
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consequently  not  weighed  upon  argument,  yet  the  Court  i854. 
was  very  clear  that  the  wife  cannot  insist  upon  being  paid'  hudhon 
in  preference  to  onerous  creditors/'    The  decision  in  Tate  «• 

V.  Austin  (a)  was  affirmed  on  appeal  by  the  House  of  Lords;         

but,  as  this  doctrine  was  only  stated  there  as  a  dictum,     '^««v*»»«»^ 
the  appeal  did  not  make  the  dictum  any  stronger;  for  the 
House  of  Lords  had  only  to  deal  with  the  decision,  and 
affirmed  that  to  which  the  dictum  was  only  collateral    So 
also  in  Clinton  v.  HooperQ))  the  decision  did  not  turn  on 
this  doctrine;  but  the  wife  had  there  acted  so  as  to  waive 
her  claim  just  as  an  heir  might  do,  and  it  was  held  that 
she  could  not  put  her  case  higher  than  that  of  an  heir,  and 
therefore  she  was  not  entitled  to  be  recouped  out  of  the 
estate  of  her  deceased  husband  as  against  his  creditors. 
It  is  necessary  therefore  to  look  at  the  reason  of  the  rule, 
and  see  how  far  it  applies  to  a  case  where  the  wife's  pro- 
perty is  settled  to  her  separate  use.    All  the  decisions  on 
this  question  have  been  in  cases  in  which  the  wife's  pro- 
perty was  not  settled  to  her  separate  use ;  but  in  which  the 
wife,  having  unsettled  freehold  property,  by  levying  a  fine 
or  otherwise,  has  made  a  charge  upon  such  property;  and 
it  was  in  reference  to  such  a  case  that  Lord  Hiurlow  said, 
in  Clinton  v.  Hooper  (b),  that  it  might  seem  hard  upon  the 
wif(^  but  an  assumpsit  could  not  be  raised  as  between  her 
and  her  husband;  and  he  said,  "  I  have  put  it  as  between 
heir  and  executor,  as  the  cases  oblige  me  to  put  it,  for  the 
reason  mentioned,  because  an  assumpsit  between  husband 
and  wife  will  not  be  raised  more  in  equity  than  at  law.'* 
And,  in   commenting  upon    The  Earl    of  Kinnoul   v. 
Money  (fi\  in  which  Lord  Camden  intimated  a  diffisrent 
view,  because  he  said  that  the  Court  regards  the  hus- 
band and  wife  as  two  distinct  parties  in  such  a  case;  saying, 
according  to  the  note  of  that  case  in  Mr.  Swaneton's  Re- 


(o)  1  P.  Wms.  264;  2  Vera.  (6)  1  Vea.  jun.  187. 

^'  (c)  3  Swansi  202. 
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1854.  ports,  that  the  Court,  as  it  were,  dissolves  the  marriaige 
Hudson"  q«oad  the  transaction.  Lord  Thurlow  ohserved,  "Per- 
^* '  haps  it  is  considered  rather  too  figuratively  in  saying  the 
marriage  is  dissolved  in  that  respect  That  is  not  in 
Mr.  Ord's  note,  nor  any  trace  of  it  in  Tate  v.  Austin 
and  the  other  cases.  They  say,  the  Court  will  not  in- 
fer an  equitable  assumpsit  contrary  to  the  tenor  of  the 
obligation  subsisting  between  husband  and  wife,  who 
cannot  contract  with  each  other  directly  without  trus- 
tees.'' 

Whatever  should  ultimately  be  held  to  be  the  kw  in 
this  respect,  and  I  think  that  there  will  be  some  difficulty 
in  supporting  these  dicta,  although  by  such  emment 
Judges,  it  is  clear,  that  no  question  as  to  assumpsit  can 
exist  where  the  estate  is  settled  to  the  separate  use  of  the 
wife.  That  is  a  case  in  which  the  Court  recognises  her  as 
a  feme  sole  competent  to  deal  with  her  property  in  every 
respect;  and,  therefore,  an  assumpsit  would  arise  just  as 
though  she  were  a  mere  stranger.  A  wife  effecting  a 
charge  upon  her  separate  property  in  favour  of  her  hus- 
band is  precisely  in  the  same  position  as  though  she  had 
lent  to  him  the  savings  of  the  income  of  such  property  de- 
posited at  her  bankers,  and  which  there  is  no  doubt  that 
he  can  lawfully  borrow  from  her.  She  stands  in  the  very 
position,  with  respect  to  her  separate  property,  which 
Lord  Thurlaw  says  is  too  figurative  a  description  of  her 
position  in  the  other  case.  It  must  be  observed,  however, 
that  it  is  difficult  to  see  on  what  other  ground,  except 
that  of  an  implied  assumpsit,  this  doctrine  of  her  right  as 
surety  ever  arose.  The  wife  is  not  in  the  mere  position 
of  the  heir,  for  the  heir  cannot  assert  his  right  against 
legatees,  but  the  wife  can;  and  how  she  can  acquire  a 
better  position  than  the  heir,  except  by  such  an  assump- 
sit, it  is  not  easy  to  understand.  Where  the  wife  has 
separate  estate,  then,  as  it  is  laid  down  in  Partericht  v. 
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Powlet{a),  her  separate  property  being  applied  to  pay  off        1864. 

the  husband's  debts,  the  'wife  must  be  considered  as  a  dis- 

tinct  person,  and  is  equally  entitled  to  stand  in  the  place 

of  the  husband's  creditors  as  a  stranger;  and,  according 

to  the  dictum  in  Robinson  v.  Oee  (6),  if  her  mortgage  to  ^"^'" 

secure  her  husband's  debt  is  paid  off  out  of  his  assets,  the 

other  creditors  of  the  husband  have  no  equity,  in  case  of  a 

deficiency  of  his  assets,  to  come  upon  her  estate. 

The  choice  of  the  mortgage  creditor  cannot  make  a  dis- 
tinction on  any  principle;  and,  therefore.  Lord  Hardtvicke 
seems  to  have  held,  that,  even  in  the  case  contemplated  by 
Lord  Thurlofv  in  a  different  view,  no  such  right  can  exist 
on  the  part  of  the  general  creditors.    The  only  ivay  in 
which  any  question,  as  regards  the  right  of  the  creditors, 
could  arise  seemed  to  me  to  be,  as  in  Gopis  v.  Middleton(c), 
whether  payment  of  the  debt  might  not  reduce  the  surety 
to  the  position  of  a  simple  contract  creditor.     However, 
that  doctrine  would  not  apply  to  a  case  where  an  execu- 
trix paid  her  testator's  debt,  because  she  would  be  entitled, 
independently  of  her  rights  as  a  surety,  to  be  recouped  out 
of  the  testator's  estate,  and,  for  that  purpose,  to  stand  in 
the  place  of  the  party  so  paid. 

The  decision  in  Tidd  v.  Lister  (d)  went  upon  a  different 
ground  That  was  a  simple  case  of  marshalling;  the  wife 
had  joined  in  two  mortgages,  and,  therefore,  each  creditor 
had  a  right  to  say,  I  insist,  as  you  have  parted  with  both 
estates,  that  other  creditors  shall  not  be  paid  out  of  my 
^d.    That  is  the  ordinary  case  of  marshalling. 

I  consider  the  executrix,  therefore,  to  be  entitled  to  the 
amount  paid,  though  it  was  quite  right  not  to  allow  this 
payment  in  account;  because  the  question  of  costs  remains 
l)ehind,  and  they  might  exhaust  the  estate. 

(a)  2  Atk.  383.  (c)  T.  &  R  224. 

Q)  1  Vea.  BCD.  262.  (cf)  10  Hare,  167. 
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JmmedtJL  MANN  tf.  PULLER 

GeOROE  8ARG0K,  by  his  will,  dated  in  18*2,  be- 
queathed as  follows : — *^  One  thousand  pounds  to  Ann  Bar- 
geant,  wife  of  Uiamas  Sargeant  ....  The  interest  of  tm 
thousand  to  George  Sargeant^  and,  at  hie  deathy  to  hie  ckU- 
dren:  The  snm  of  one  thousand  pounds  to  James  Sar- 
the  intercrt  of  geant:  The  sum  of  one  thousand  pounds  to  !I7u>mae  Sar- 
^^^J^^^JJ^  geant :  The  sum  of  two  thousand  pounds  to  Ann  Sargeant: 
iibdSd^die  '^^  '""^  ^^  ^^®  thousand  pounds  to  Oearge  Sargeant,  in 
■uiiofonet2ioa>  addition  to  one  thousand  before  mentioned.** 

■ukd  pounds  to 
D.J  the  laiD  of 

J^dTtoA  '^^  "^*®  ^^^  insufficient  to  pay  these  l^acics  in 

OT  addHiom  lo       full. 


Beqvotafoiie 


fant 
—^«U,  that  the 
fonner  Icsacr 

ioB,w2o(  Mr.  iioft,  Q.  C,  and  Mr.  BaggdUay  for  the  Plamtiff,  Mr. 

S^  ttdu^  JSiWw  for  the  executor,  Mr.  ElderUm  and  Mr.  Sidney  Smith 

u^c^di^L  for  other  parties,  su^ested,  that  the  former  legacy  to 

was  of  an  aiMo-  George  Sargeant  and  his  children  was  not  expressed  to  be 

the  e^itaL  ^^  pounds,  and  might  be  void  for  uncertainty;  or  that,  as 

^^if^^l  0^7  *^®  interest  was  given,  it  was  not  an  absolute  be- 

that  the  refer* 

ence  to  the  quest  to  the  children;  or,  if  it  was,  then  the  subsequent 

m™riatt^  gift*  referring  to  the  former  as  one  thousand,  shewed  that 

Sft  dh^iSf  *^®  testator's  intention  was  only  to  give  to  George  Sar- 

thepre?ions  geant  2000t  altogether;  and  that,  in  any  case,  the  lOOOJ. 

legacy;  and  that  , 

the  latter  1^.  last  given  must  be  subject  to  the  like  limitations  as  were 
S[  iSioiately,***  expressed  concerning  the  former  gift:  Overend  v.  Gwr- 
fo  ^tf^*  ^d  "°    ^^  (^)'  ^'''^^^^^  ^'  Sristow  (b), 

then  to  his 
children. 

Legacies  given  "  in  addition  to  '*  preTions  gifts  to  the  same  penon  onl j  partake  of  the  one  in- 
cidents, where  the  fbnner  gifts  are  absolute  or  defeasible;  bat  the  doctrine  has  nerer  been  extfoded 
BO  fiir  as  to  alter  an  absolute  gift  of  the  Utter  legacy  into  a  gift  to  the  legatee  for  life,  and,  after  bii 
death,  to  other  persons. 

(a)  7  Sim.  137.  (b)  6  Beav.  289. 
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Mr.  H.  C.  Jones  for  Oeorge  Sargeani. — ^The  first  legacy 
to  Charge  Sargeant  must  be  in  pounds  sterling,  because 
the  previous  legacies  are  given  in  pounds  sterling,  and  no 
stock  legacies  are  previously  given ;  and  a  gift  of  the  in* 
terest  of  a  sum  of  money  for  ever  is  a  gift  of  the  capital 
Oordon  v.  Hoffman  (a)  decides,  that  the  mistaken  refer- 
ence to  the  former  legacy  "will  not  cut  it  down.  In  re 
Mare's  Trtut(b)  shews,  that  an  executory  limitation  of 
the  latter  legacy  to  Oeorge  Sergeant's  children  cannofc  be 
implied. 

Mr.  Mesaiter,  Mr.  ReiUy,  and  Mr.  Fane  for  other  parties. 
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Mann 

V. 

FuLLnu 
ArffumetU. 


Vicb-Chakcbllor  Sib  W.  Page  Wood: — 

The  first  two  points  are  clear.  On  this  will  there  is 
nothing  to  raise  a  doubt  as  to  what  the  numerals  in  the 
gifl  to  Oeorge  Sargeant  refer  to.  All  the  previous  legacies 
being  of  pounds  sterling,  and  no  sums  of  stock  having 
been  previously  given,  which  might  have  caused  some 
little  ambiguity,  it  is  impossible  to  say,  that  the  gift  of 
two  thousand  does  not  mean  two  thousand  pounds  ster- 
ling. 


Judgment. 


I  am  also  of  opinion,  that  the  gift  of  the  interest  of 
the  two  thousand  pounds  to  Oeorge  Sargeant^  and,  at  his 
death,  to  his  children,  is  a  gift  to  the  children  of  the  ca- 
pital sum  on  the  death  of  their  father. 

The  real  question  is,  whether  the  bequest  of  one  thou- 
sand pounds  to  Oeorge  Sargeant,  in  addition  to  one  thou- 
sand before  mentioned,  the  sum  before  given  having  been 
two  thousand,  does  not  raise  an  inference  that  the  inten- 
tion was  to  give  two  thousand  pounds  only;  and  there  is 


(a)  7  Sim.  29. 


(6)  10  Hare,  171. 
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Judgmmt. 


some  reason  under  such  words  for  the  argument,  that  this 
was  the  testator's  meaning.  But,  on  the  other  hand,  there 
is  the  decision  in  Oordon  t.  Hoffman  (a),  where  a  testator, 
by  codicil,  gaye  to  his  son  a  legacy  in  addition  to  the 
legacy  of  20002.  given  by  his  will,  having,  in  fact^  given 
him  more  than  20002.  by  the  will;  and  the  late  Vice- 
Chancellor  of  England  in  that  case  held,  that  the  plain 
gift  in  the  will  was  not  to  be  cut  down  by  an  uncertain 
expression  in  the  codicil  The  present  case  is  somewhat 
stronger,  because  the  testator  has  settled  the  former  sum 
of  20002.  and  has  given  the  other,  as  I  think,  absoktelj. 


I  quite  concur  in  what  was  said  by  the  Lord  Justice 
Turner  in  the  case  o£  Move's  Trust  (b),  that,  where  there 
is  a  gift  by  will  to  A.  for  life,  and  after  his  decease  to  B^ 
and  then  another  gift  to  il.  in  addition  to  what  was  before 
given,  there  is  no  authority  for  carrying  on  the  series  of 
limitations  to  the  latter  gift  so  as  to  convert  it  into  a 
gift  to  A.  for  life,  and  then  to  the  party  who  was  named 
in  the  former  gift  to  take  after  A/s  death.    It  would  be 
more  plausible  to  say,  that  a  life  interest  only  was  giyen 
to  A.  in  the  second  case,  but  that  would  be  inconsistent 
with  the  words  of  this  will.    The  cases  have  not  gone 
further  than  this:    where  the  subject  of  the  first  gift  is 
given  absolutely  to  the  party  or  is  made  defeasible,  the 
second  gift  has  been  held  to  be  given  upon  similar  terms; 
for  example,  if  the  former  gift  were  absolute  and  firee  of 
legacy  duty,  the  additional  gift  has  been  held  to  have  all 
the  same  incidents;   so,  if  the  former  gift  is  to  be  lost  on 
a  certain  event,  the  additional  gift  is  to  be  defeated  on 
the  same  condition.    In  no  case  has  it  been  held,  that  the 
latter  gift  is  to  go  to  the  parties  entitled  under  the  sobse- 
quent  limitations  of  the  former  gift 


(a)  7  Sim.  29. 


(h)  10  Hare,  m. 
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RIDGWAY  u  SNEYD.  ,      ^ ,  , 

J  Ilk. 

OHN  RIDOWA  F,  the  Plaintiff  in  this  cause,  being  the  j^„i^  j^^ 

leasee  and  occupier,  under  different  landowners,  of  adjoin-  ^Jf^)""'" 

in^  mines  and  collieries,  took  from  the  Defendant  a  lease  for  Hon. 

twenty  years,  by  an  indenture,  dated  the  25  th  of  Decern-  coalmines  were 

ber,  1848,  and  made  between  the  Defendant  of  the  one  ^^^^yaUy 

part  and  the  Plaintiff  of  the  other  part,  of  all  the  mines,  if'  ton  upon 

,  the  coal  which 

Teins,    beds,  or  strata  of  coal,  cannel,  and  slack,  then  might  be  got, 
opened  or  known,  or  which  should  at  any  time  during  the  ^^^  ofsoo/.  a 
continuance  of  the  said  demise  be  found  lying  under  the  £J^f^™J*^^ 
closes  of  land  therein  described,  part  of  which  belonged  to  the  royalty 
ihe  Defendant,  and  part  had  been  sold  by  the  Defendant  to  to  that  sum, 
Richard  Badddey^  reserving  to  the  Defendant  the  coalun-  sow. The  a 
der  them,  and  power  to  get  the  same;  and  the  Defendant  ^^'T""!^®^' 
also  demised  to  the  Plaintiff,  in  like  manner,  certain  surface  mised.  And 
land,  yielding  and  paying  to  the  Defendant  for  the  whole  nj^te^to  pa^T 
of  the  coal  and  cannel  thereby  demised,  which  the  Plain-  ^^^^^^^ 
tiff  should  get  during  the  continuance  of  the  demise,  the  mine:— //eW, 

,  .  ,  .  that  a  Court  of 

rent  and  royalty  thereinafter  mentioned,  that  is  to  say,  equity  would 
the  sum  of  1&  for  every  2520 lbs.  weight  of  such  coal  or  ScUwtt'byithe" 
canneL  and  so  in  proportion  for  a  less  quantity  than  i«?^rforth6 

'^     *  *  •'  mmmium  rent, 

2520  lbs.    And  also  yielding  and  paying  to  the  Defendant  although  the 
for  the  whole  of  the  slack  thereby  demised,  which  the  be  not^onh 
said  Plaintiff  should  get  during  the  continuance  of  the  de-  workfn^uf  - 
miae  (except  such  part  of  the  said  slack  as  therein  par-  that,  if  the  les- 

,  *  Bor  were  to  sue 

ticularly  mentioned),  the  rent  and  royalty  thereinafter  upon  theiessee^s 
mentioned,  (that  is  to  say)  the  sum  of  6(i.  for  every  2520lbs.  wJa  X  mine, 
weight  of  such  slack,  and  so  in  proportion  for  a  less  quan-  j^^ere!'^*^"'^ 
tity  than  2520 lbs.  And  also  yielding  and  paying  yearlyand      in  applying 
every  year  during  the  continuance  of  the  said  demise  unto  J^t^mptorto 
the  said  Defendant  for  the  coal,  cannel,  and  slack  thereby  J*»«  <««  ©^ 

"*    leases  of  coal 
mines,  it  must 
be  remembered  that  every  one  acquainted  with  that  kind  of  property  is  aware  that  coal  mines  are 
liable  to  be  interrupted  by  fiudts. 

If  all  the  coal  had  been  gotten  by  ancient  workings,  that  might  be  a  case  lor  equitable  relief, 
VOL.  I.  XX  E.  K.  W. 
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demised,  the  rent  or  sum  of  3002.,  or  sudi  part  thereof  as 
wiA  the  several  rents,  royaUies,  and  sums  of  money  there- 
inbefore  reserved  would  amount  to  that  sum;  and  yielding 
and  pajing  42.  per  acre  for  the  surface  land  demised:  all 
such  rents  and  royalties  to  be  paid  half-yearly  upon  the 
usual  quarter  days  in  June  and  December.    And  it  wu 
thereby  provided  and  declared,  that  the  said  yearly  rent  or 
sum  ofSOOl.  thereinbefore  reserved  vkls  so  reserved  as  and 
for  a  minimum  rent  for  the  said  coal,  cannd,  and  dock 
thereby  demised,  in  each  and  every  year  during  the  con- 
tinuance of  the  said  demise ;  and  that,  subject  to  the  pro- 
viso thereinafter  contained,  anything  therein  contained 
should  not  in  anywise  prejudice  or  affect  the  right  of  the 
said  Defendant  to  have  or  receive  the  whole  of  the  several 
other  rents,  royalties,  and  sums  of  money  thereinbefore 
reserved  in  respect  of  such  coal,  cannel,  and  slack  in  eacli 
and  every  year  during  the  continuance  of  the  said  demise, 
in  which  the  same  should  exceed  the  sum  of  SOOiL    And 
the  lease  contained  clauses  usual  in  mining  leases,  dividing 
the  whole  term  into  periods,  at  the  end  of  which,  if  the 
rent  and  royalty  thereby  reserved  in  respect  of  the  said 
coal,  cannel,  and  slack  (exclusive  of  the  said  annual  rent 
of  3002L  and  the  surface  rent  of  U.  per  acre)  should  exceed, 
in  the  aggregate,  800Z.  a  year,  and  if  in  any  year  of  such 
period  the  several  rents,  royalties,  and  sums  of  monej, 
exclusive  of  the  said  annual  rent  of  3002L,  and  the  said 
rent  of  U.  per  acre,  should  not  amount  to  the  sum  of  3001, 
then  the  Plaintiff  should  be  entitled  to  deduct  from  the 
excess  of  the  aggregate  amount  of  such  rents,  royalties, 
and  sums  of  mcmey  for  such  five  years,  above  the  sum  of 
3002.  a  year,  any  sum  which  he  might  have  paid  to  the 
Defendant  in  any  year  or  years  of  such  period,  to  make  up 
the  rents,  royalties,  and  sums  of  money  thereinbefore  re- 
served in  respect  of  the  said  coal,  cannel,  or  slack  to  the 
sum  of  3002.  in  each  of  such  years. 


And  it  was  thereby  also  provided  and  declared,  that  the 
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mines  of  coal,  cannel^  and  slack  thereby  demised  should 
(subject  as  thereinafter  mentioned)  be  worked  and  gotten 
in  the  same  progressive  and  regular  course  as  the  mines  of 
coal,  cannel,  and  slack  of  the  Plaintiff  in  and  under  the 
land  adjoining  thereto.    And  the  Plaintiff  covenanted  for 
the  due  payment  of  the  said  rents  and  royalties;  and  that 
the  Plaintiff  and  his  agents,  servants,  workmen,  and  miners 
would,  from  time  to  time  and  at  all  times  during  the  con- 
tinuance of  the  said  demise,  work,  raise,  and  get  the  mines 
thereby  demised  in  and  under  the  said  lands  of  the  said 
Defendant,  and  also,  subject  as  thereinafter  mentioned,  the 
mines  in  and  under  the  lands  of  the  said  Richard  Badn 
ddey  continuously,  uninterruptedly,  and  in  proper  and 
workmanlike  manner,  and  in  the  same  progressive  and 
regular  course  as  the  mines  of  coal,  cannel,  and  slack  of  the 
Plaintiff  in  the  said  lands  adjoiningthereto  should  be  gotten, 
obtained,  and  raised,  and  clear  the  said  mines  thereby  de- 
mised in  and  under  the  lands  of  the  said  JRichard  Bad- 
ddey  in  the  best  way,  as  was  usual  in  mines  and  works  of 
tile  like  description.    And  that,  if  at  any  time  during  the 
continuance  of  the  said  demise  the  mines  of  coal,  cannel, 
and  slack,  or  any  of  them,  in  and  under  the  lands  of 
the  said  Richard  Baddeley,  or  any  part  or  parts  thereof, 
could  not,  by  reason  of  the  damage  which  would  be  occa- 
.    doned  thereby  to  any  erections  on  the  said  lands  of  the 
said  Ridiard  Badddey^  or  to  any  mill  to  be  thereafter 
erected  thereon,  or  any  part  or  parts  thereof,  or  from  any 
other  cause  whatsoever  (except  any  cause  arising  from  the 
act  or  omission  of  the  said  Plaintiff  or  his  agents,  servants, 
or  workmen),  be  worked,  obtained,  gotten,  and  raised  with 
profit  and  advantage  to  the  said  Plaintiff,  then  and  in  such 
case  the  said  Plaintiff  should  not  be  called  upon  or  re- 
quired to  work,  obtain,  get,  or  raise  any  such  part  of  the 
said  last-mentioned  mines.    And  in  case  of  disagreement, 
the  fact  of  the  said  Plaintiff  being  able  or  unable  to  work, 

xx2 
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1854.        obtain,  get,  and  raise  the  said  mines  or  any  of  them,  in 
and  under  the  said  lands  of  the  said  Richard  Badddeg,  or 
anypi^  thereof,  with  profit  and  advantage  for  the  reasons 
aforesaid,  should  be  ascertained  by  reference  to  arbitration 
as  thereinafter  mentioned.    And  the  said  indenture  con- 
tained powers  of  entry  and  distress  in  case  all  or  any  of 
the  rents,  royalties,  or  reservations  thereinbefore  reserred, 
or  the  sum  or  sums  of  money  thereinbefore  made  payable, 
should  happen  to  be  unpaid  for  the  space  of  fourteen  days 
next  after  any  of  the  said  half-yearly  days  or  times  there- 
inbefore appointed  for  the  payment  thereof     And  a  pro- 
viso  for  re-entry  upon  the  said  mines  and  lands  in  the 
eyents  therein  mentioned.    And  the  usual  provisions  for 
arbitration,  in  case,  during  the  continuance  of  the  said  de- 
mise, or  after  the  expiration  thereof,  any  variance,  eontro-  * 
versy,  doubt,  dispute,  or  question  should  arise  between  the 
said  parties  thereto  touching  or  relating  to  the  said  in- 
denture, or  any  clause,  covenant,  proviso,  matter,  or  dung 
therein  contained,  or  the  construction  of  the  same,  or 
touching  or  concerning  the  practicability  of  the  getting 
of  any  part  of  the  thereby  demised  mines,  according  to 
the  usual  course  of  mining  operations,  or  in  any  respect 
relating  to  the  thereby  demised  mines  and  premises. 

The  Plaintiff  had  discontinued  the  working  of  the 
mines,  and  the  Defendant  had  brought  an  action  agsunst 
him  for  the  minimum  rent  of  300/. 

The  Plaintiff  filed  this  bill,  praying  for  an  injunction  to 
restrain  the  Defendant  from  all  further  proceedings  in 
the  action  commenced  by  him  against  the  Plaintiff,  &&^ 
from  commencing  or  prosecuting  any  other  action  or 
proceeding  against  the  Plaintiff  upon  any  or  either  of 
the  covenants  contained  in  the  said  lease,  and  for  an 
account  of  the  quantity  of  coals,  cannel,  and  slack,  by  the 
said  lease  capable  of  being  raised  at  the  date  thereof  from 
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the  said  mines,  allowing  necessary  pillars  to  support  the 
works,  and  for  fire  engines,  the  PlaintiflF  offering  to  pay 
to  the  Defendant  the  sum  of  Is.  in  respect  of  every 
2520  lbs.  weight  of  such  coal  and  cannel,  and  the  sum  of 
6d.  in  respect  of  every  2620  lbs.  weight  of  such  slack,  on 
being  allowed  what  he  had  already  paid  to  the  Defendant 
since  the  date  of  the  lease. 
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And,  if  necessary,  that  it  might  be  ascertained  what 
quantity  of  the  Defendant  s  land  the  Plaintiff  had  used 
and  occupied  in  the  exercise  of  the  powers  and  privileges 
granted  by  the  said  lease,  the  Plaintiff  offering  to  pay  to 
the  Defendant  after  the  rate  of  42.  per  statute  acre  for 
what  should  be  found  to  have  been  used  and  employed 
by  him. 

And  that,  upon  making  such  payments  as  aforesaid,  the 
Defendant  might  be  directed  to  release  and  discharge  the 
Plaintiff  from  the  covenants  and  agreements  contained  in 
the  said  lease,  the  Plaintiff  offering  to  execute  a  surrender 
of  such  lease  to  the  Defendant,  or  as  he  should  direct 

The  case  was  argued  upon  the  assumption  that  the 
mines  were  so  much  interrupted  by  faults,  that,  although 
there  was  coal,  it  could  not  be  worked  with  any  profit 


Mr.  Danidy  Q.C.,  Mr.  W.  M.  James,  Q.C.,  and  Mr.  TT.  Ar^meta. 
liudafl  for  the  Plaintiff. — This  lease  has  been  granted  un- 
der  a  mistake  common  to  both  parties,  namely,  the  sup- 
position that  there  was  workable  coal  under  this  land; 
and  a  Court  of  equity  will  relieve  against  the  conse- 
quences of  a  contract  so  entered  into,  especially  in  a  case 
like  a  lease  of  mines,  where  the  lessee  had  no  power  of 
ascertaining  what  was  under  the  land  before  taking  the 
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lease:  Lowndes  t.  Lane  (a),  Bingham  v.  Bingham  (6).  The 
existence  of  coal  was  a  condition  of  this  lease;  and  if 
there  be  none  which  can  be  got,  the  lease  cannot  be  sup- 
ported: Smith  T.  MarraUe  (c).  Courts  of  equity  hare  in- 
terfered in  such  a  case  to  restrain  actions  against  the 
lessee  for  not  working:  SmiO^  t.  Morris  (d).  In  PhMips 
V.  Jones  (tf),  a  rent  was  reserved,  to  be  paid  whether  any 
coal  should  or  should  not  be  raised;  and  the  working 
having  been  discontinued,  the  Court  in  that  case  reliised 
to  restrain  an  action  for  the  rent;  but  that  authority  may 
be  questioned,  not  being  consistent  with  Smith  r.  Mor- 
ris (d).— They  cited  also  Sutton  v.  Temple  (/),  Rex  v.  Ths 
Inhabitants  of  Bedworth(g).  [Vick-Chaucbllob. — ^Thcre 
may  be  some  ground  of  equity  if  the  Defendant  is  bring- 
ing an  action  on  the  Plaintiff's  covenant  to  continue  the 
working  of  the  mine.] 

Mr.  Bolt,  Q.  C,  and  Mr.  Hidop  Clarke  for  the  Defend- 
ant—The Defendant  has  not  commenced  any  such  pro- 
ceeding, nor  has  he  any  intention  of  doing  sa  He  ondj 
seeks  to  recover  the  3002.  rent. 


Judgment,       ViCB-ChaHCBLLOB  SlR  W.  PaGB  WoOD: — 

I  cannot  restrain  the  Defendant  from  suing  for  the  rent. 
Upon  the  other  part  of  the  case,  this  is  not  an  agreement 
but  a  perfected  contract,  on  which  no  case  for  relief  has 
yet  arisen.  I  cannot  distinguish  this  case  from  PhiUipsT 
Jones  (e).  It  is  said,  that  it  is  difficult  to  reconcile  that 
authority  with  Smith  v,  Morris  (d).  The  principle  of  the 
latter  decision  is  sufficiently  plain.  There  was  a  lease  of 
mines,  and  the  lessee  was  to  pay  every  year  he  should  work, 


(a)  2  Cox,  363. 
(6)  1  Ves.  sen.  126. 
(c)llM.&W.  5. 
{d)2  Bro.C.  C.311. 


(e)  9  Sim.  519. 
(/)  7  Jur.  1065. 
(</)  S  East^  387. 
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for  1 OOO  -weys  9s.  6d.  each.  He  covenanted,  according  to  the 

report,  that  he  would  "  diligently,  at  his  own  costs,  try  for 

▼eins  of  coal,  and  use  his  utmost  skill  to  come  at  the  same, 

and  get  into  working  thereof  within  three  years  by  such  pits, 

engines  &c.  as  were  usual;  and  would,  within  one  month 

after  lie  had  sunk  such  pit,  constantly  (unless  hindered  by 

unavoidable  accidents)  work  and  raise  900  weys  of  coals 

yearly,  if  so  much  good  merchantable  coal  might  be  had 

ont  of  the  same;  and,  in  case  so  much  coal  cannot  be  had 

(^tliont  working  the  pillars  necessary  for  supporting  the 

work,)  would  pay  to  the  Defendant  &c.  9&  6cL  for  every 

wey  of  coals  which  he  &a  should  neglect  to  raise,  and 

wbich  should  be  deficient  of  such  quantity  of  900  weys, 

the  money  for  the  deficiency  to  be  paid  at  the  end  of 

every  year;   and,  if  he  should  neglect  to   sink   a   pit 

within  three  years,  he  should  pay  the  Defendant  98.  6(2. 

per  wey  yearly  for  900  weys,  until  he  should  have  sunk 

such  pit.    And  there  was  a  proviso  in  the  deed,  that,  in 

case,  with  using  due  diligence,  there  should  not  be  found 

a  sufficient  quantity  of  coal  to  work  900  weys  a  year,  or 

if  the  lessee  during  the  term  should  have  worked  all  the 

coal  except  the  necessary  pillars  for  supporting  the  work, 

from  thenceforth  the  lessee  should  be  discharged  from  the 

covenant" 
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It  is  stated  in  the  report,  that  "  the  Defendant  brought 
an  action,  and  assigned  seven  breaches  besides  that  from 
not  working  the  mine,  which  were  all  given  up  at  the 
trial;  but  upon  that  for  not  working,  although  the  Plain- 
tiffs proved  unavoidable  accidents,  the  jury  gave  a  ver- 
dict for  the  Defendant,  and  assessed  the  damages  at 
427/.  10a,  which  were  paid.  He  afterwards,  in  Hilary 
Term,  1784,  brought  another  action,  and  recovered  a  ver- 
dict on  the  9ame  breach,  with  534Z.  7a  6(2.  damages.'' 


Afterwards,  two  other  actions  were  brought,  and  the 
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1854.        Defendant  threatened  to  bring  similar  actions  eTCiy  year. 
Under  those  oircumstances,  the  lessees   filed  the  bill, 
^^  chaining  thaty  under  the  circumstances^  they  were  not 
compellable  to  work  the  mine,  and  that,  even  if  they  had 
Jt^Oumeni.      worked  it,  the  mine  would,  before  the  filing  of  the  bill, 
have  been  exhausted,  except  working  the  pillars;  there- 
fore, that  it  is  contrary  to  justice  that  the  Defendant 
should  avail  himself  of  the  accidents  which  had  happen- 
ed; but  that,  upon  the  Defendant  being  paid  Tor  so  many 
coals  as  could  be  got,  he  ought  not  to  require  any  fur- 
ther payment  under  the  lease.    The  bill,  therefore,  pray- 
ed an  account  of  the  quantity  of  coab  capable  of  being 
raised,  allowing  the  necessary  pillars  to  support  the  woika 
and  for  a  fire-engine;  and,  in  case  it  should  appear  that 
the  Defendant  had  received  a  sum  equal  to  the  rent  pay* 
able  by  virtue  of  the  lease  for  the  same,  that  he  should 
be  restrained  by  injunction  from  bringing  or  prosecuting 
actions  for  the  rent;  or,  if  it  should  appear  that  he  had 
not  been  fully  paid,  then,  upon  payment  of  so  much  as  he 
should  be  unpaid,  he  should  be  restrained  in  like  mm- 
ner." 

The  Court  did  not  affect  to  vary  the  contract,  or  to  say, 
that,  because  it  was  a  lease  of  mines,  in  consequence  of 
their  turning  out  to  be  not  worth  working,  the  Defend- 
ant was  not  to  have  any  benefit  from  the  lease.  But 
what  the  Court  said  was:  If  persons  are  enforcing  a 
contract  "  for  purposes  of  harass  and  vexation,  Courts  of 
equity  properly  interfere.  The  Plaintiff  calls  upon  the 
Court  to  interfere;  because,  if  he  carries  the  contract  into 
execution,  he  must  pursue  the  object  at  a  greater  expense 
than  he  can  gain  by  it;  the  property  either  being  not  at- 
tainable, or  attainable  only  at  an  intolerable  expense 
Admitting  it  to  be  attainable  in  this  way,  the  offer  to  pay 
Morris  all  he  could  ever  obtain  without  incurring  ex- 
pense, is  offering  everything  he  could  fairly  require." 
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That  is  to  say,  if  the  lessor  can  get  everything  which  he 
contracted  for,  the  Court  will  take  care  that  the  lessee 
shall  not  in  addition  be  put  to  useless  ezpensCy  which  will 
benefit  no  one.     That  case  was  not  decided  upon  any 
ground  of  xnistaka    No  doubt  there  is  authority,  that, 
where  there  is  an  obvious  mistake,  this  Court  will  not  in- 
terfere to  enforce  the  contract;  but  it  is  a  different  ques- 
tion, how  far  the  Court  will  interfere  to  prevent  due  ef- 
fect being  given  to  an  executed  contract,  where  there  is 
no  mistake.     In  this  case  the  allied  mistake  is,  that 
both  parties  thou^t  the  subject  of  the  lease  was  a  mine 
of  wOTkable  coal';  and  it  turns  out,  that,  although  there 
18  coal,  it  is  not  workable. 


1664. 


jMdgmeiU. 


With  r^^ard  to  mines,  the  rule  of  caveat  emptor  must 
be  put  rather  higher  than  the  Plaintiff  has  here  con- 
tended for.     It  has  been  said,  how  can  a  man  know  what 
coal  there  is  underground?    But  every  man  who  has  any- 
thing to  do  with  mining  knows  that  coal-mines  are  lia- 
ble to  &xdts.     If  it  had  turned  out,  that,  in  the  course  of 
working,  the  Plaintiff  had  come  across  ancient  mines,  ex- 
cavated by  the  Romans  or  others  in  former  times,  and 
found  that  there  the  vein  of  coal  was  wholly  exhausted, 
what  might  in  such  case  have  been  the  result  may  be  a 
question.     But  it  is  well  known,  that  it  is  the  course  of 
nature  that  all  mines  are  liable  to  faults;  and  every  one 
who  takes  a  lease  of  coal  mines,  though  he  does  so  with 
the  jBrm  belief  that  the  veins  of  coal  go  on  underneath 
the  land,  yet  knows  that  they  may  possibly  be  interrupt- 
ed in  this  way. 


Treat  the  case  as  if  it  were  a  sale  of  a  mine  which 
proved  afterwards  to  be  full  of  faulta  Of  course  the  pur- 
chase would  be  made  for  the  purpose  of  working.  The 
coal  is  not  worked  out;  but  nature  has  done  what  the 
purchaser  knew  beforehand  it  often  does,  namely,  caused 
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an  interraption  of  the  rein  of  ooaL    That  is  one  of  the 
incidents  which  must  be  calculated  upon  in  buying  mining 
property,  and  therefore  cannot  be  a  reason  for  aToidingthe 
purchase.    Looking  at  this  lease,  and  the  mode  in  which 
the  rent  is  thereby  reserved,  the  case  seems  to  differ  mate- 
rially from  jSmt^  y.  Jform(a).  The  lessor  has  reserred  two 
specific  rents— one  in  respect  of  all  the  coal  woiiced  at  so 
much  per  ton,  and  another  rent  of  a  certain  sum  erery 
year  for  the  coal  demised,  which  is  equiyalent  to  a  rent, 
whether  the  coal  shall  be  worked  or  not,  as  in  PAtU^  t. 
Janes  Q>).    How  am  I,  therefore,  to  say  that  this  rent 
ought  not  now  to  be  paid?    This  case  seems  to  me  to  be 
completely  within  that  decision.    The  only  difference  is, 
that  the  lessor  has  here  demised  the  mine  with  a  claose, 
providing  that  there  shall  be  a  deduction  out  of  the  fixed 
rent  of  the  amount  of  royalty  which  may  have  been  paid 
for  the  coal  actually  worked,  while  in  Phillips  v.  Jones(b) 
the  royalty  was  to  be  added  to  the  fixed  rent     That  case 
having  been  decided  by  a  Court  of  co-ordinate  jurisdiction, 
it  is  open  to  me  reconsider  the  decision.    But  I  quite 
agree  with  the  learned  Judge  who  decided  it^  that  there 
was  a  material  difference  between  that  case  and  Smith  v. 
Morris  (a).    The  Vice-Chancellor  says,  that  Smith  v.  Mor- 
ris ^^  proceeded  on  this,  namely,  that,  by  the  terms  of  the 
lease,  the  lessee  was  bound  to  work  the  mine;  and  in  re- 
spect of  the  produce,  a  certain  royalty  was  to  be  paid  to 
the  lessor;  and  it  was  said,  that  the  circumstances  of  the 
mine  were  such  that  the  lessee  would  be  ruined  if  he  were 
compelled  to  work  it,  and,  therefore,  it  was  just  that  be 
should  be  relieved  from  the  covenant  to  work  the  min^ 
if  he  gave  the  landlord  all  that  he  could  have  been  enti- 
tled to  if  the  mine  had  been  worked  according  to  the 
covenant — that  is,  a  royalty  of  9s.  6(L  for  every  wcy  of 
coals  contained  in  the  land;  but  this  lease  is  constraei- 
ed  in  a  different  manner.    In  the  first  instance,  there 


(a)  2Bro.  C.C.  311. 


(b)  9  Sim.  519. 
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to    be  paid  yearly,  during  the  term  of  twenty- one 
years,  &  gross  sum  of  SOOL,  whether  the  coal  was  worked 
or  not,   and  a  royalty  of  10«.  per  wey  was  to  be  paid  if 
more  iTvas  raised  than  600  weys;  and  there  was  a  coye- 
nant  in  the  lease  which  bound  the  lessee  to  work  the 
mines.      Then  came  a  proviso  enabling  the  lessee,  on 
giving  notice,  to  determine  the  lease  when  all  the  coal 
should  be  worked  out;  and  consequently,  when  all  the 
coal  should  be  exhausted,  the  tenant  might,  by  giving  the 
reqnired  notice,  free  himself  from  all  the  obligations  of 
the  lease.  If  an  action  had  been  brought  on  the  covenant 
to  compel  the  Plaintiff  to  continue  the  working  of  the 
mines,  and  there  had  been  no  other  reservation  in  the 
lease  than  a  royalty  of  a  certain  sum  per  wey  on  all  the 
coal  raised,  then  the  Court  would  have  applied  the  prin- 
ciple of  8miA  V.  Morris^  and  would  have  relieved  the 
Plaintiff  from  the  expense  of  working  an  unprofitable 
mine  on  his  paying  the  Defendant  for  all  the  coal  under 
the  land,  which  would,  in  substance,  be  giving  him  all 
that  he  was  entitled  to  imder  the  lease;  for  he  could  de- 
rive no  benefit  from  compelling  the  Plaintiff  to  continue 
the  working  of  the  mine/' 


In  this  case  the  lessor  can  recover  8002.  a  year,  whether 
the  coal  be  worked  or  not>  and  the  royalty  if  the  coal  be 
worked.  If  the  lessor  were  suing  the  Plaintiff  upon  his 
covenant  to  continue  the  working  of  the  mine,  that  would 
be  like  the  case  of  Smith  v.  Morris;  but  no  attempt  has 
been  made  to  enforce  that  covenant.  The  Plaintiff  is 
under  legal  liabilities  by  this  lease,  which  the  lessor  is  not 
seeking  to  enforce  inequitably;  and,  therefore,  this  bill  is, 
in  that  respect,  premature,  and  must  be  dismissed  with 
costs. 
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Juw  12«A  ^  MANN  V.  THOMPSON. 

28M.  ^ 

wm-TimB<^  (jfEOROE  MANN,  by  his  wiU,  dated  the  30tli  day  rf 

""^^^^Sm-  August^  1838,  bequeathed  as  follows:— "I  also  girc  and 

•^*v£^  bequeath  to  all  and  every  the  child  and  children  of  my  two 

Where  a  ram  sons,  Oeorge  King  Mann  and  John  King  Mann^  and  of  my 

quM^^  to  be  daughters,  Arabdla  HaUy  Elisabeth  Saunders,  Stiean  Cur- 

^^^^  <w,  Hdea  Mann,  and  Cafherine  Bate,  the  sum  of  251  each, 

the  eldest  at-  of  lawful  money  of  the  United  Kingdom,  who  being  a  soa 

one,  whether  or  SOUS  shall  attain  the  age  of  twenty-one  years,  or  being 

e/o^contin!'^  ct  daughter  or  daughters  shall  attain  that  age  or  many: 

cSdi^  who  Provided  always,  that,  if  at  the  time  of  my  decease  any  of 

are  bom  befera  their  Said  children,  being  a  son  or  sons,  shall  be  under  the 

the  period  of  _  »    •  i        *  ,        » 

division  ate  age  of  tweuty-one  years,  or  being  a  daughter  or  daughteiv 
^mmedtotake  ^j^^  ^  under  that  age  or  unmarried,  the  executors  or 

When  dis-  executor,  or  trustees  or  trustee  of  this  my  will  for  the  time 
moneywe  giv-  being,  shall  or  may  apply  all  or  any  part  of  the  income  of 
d?Tidiiai^the  the  sharo  or  respective  shares  of  such  child  or  children  in 
clan,  but  no  or  towards  his,  her,  or  their  support^  maintenance,  and 
for  distribution,  education,  and  shall  apply  the  residue,  if  any,  in  augment- 
awJ^rAedi^  ation  of  th^ir  respective  shares:  Provided,  nevertheless^ 
?"th*of  A  *^*  *^^  ^y  ^^^  ^^'  ^^^  ^  hereby  direct  and  declare,  that  in 
testator  are  case  any  of  the  children  of  my  said  sons  and  daughters, 
to  take.  being  a  son  or  sons,  shall  die  under  the  age  of  twentj- 

The  construe-  one  years,  or  being  a  daughter  or  daughters  shall  die  nn- 
if  the  gift  be  of  der  that  age  and  without  having  been  married,  then  the 
ewhTf  "th"^iT-  ®^**^  ^^  shares  of  him,  her,  or  them  so  dying,  as  well  ori- 
fi*"h^^h^d  P^^  *®  ^^^^  accruing  under  this  cross  executory  trust 
attain  twenty-  shall  go  to  the  Surviving  brothers  and  sisters  or  brother 
any  of  thoT**  a^d  sistcr  of  such  child  or  children  so  dying,  equally  to 
dertiit^nffe^his  ^®  divided  between  them  if  more  than  one,  share  and  share 

share  to  go  to 

his  surviving  brothers  and  sisters,  although  A .  had  no  children  at  the  date  of  the  will  or  at  the  deitk 

of  the  testator,  but  had  children  bora  alter  the  testator^s  death. 

**  Snrriring/*  in  such  a  limitation,  cannot  be  read  **  other,'*  so  as  to  entitle  a  child  to  the  thinrf 
a  brother  who  died  before  he  was  bom. 
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alike,  as  tenants  in  common  and  not  as  joint  tenants;  and, 
if  there  shall  be  only  one  survivor,  then  such  one  survivor 
to  take  the  whole,  both  original  and  accruing/'  And  the 
testator  gave  the  residue  of  his  personal  estate  unto  his 
wife  Mary  Mann^  absolutely,  and  appointed  her  and  the 
Defendants,  David  Thompson  and  Edward  Pearce,  his  ex- 
ecutrix and  executors. 


1854. 
Mann 

Thomp&on. 
SUUemeiU* 


The  testator  died  on  the  15th  of  February,  1839. 

At  the  date  of  his  will,  and  also  at  the  time  of  his  death, 
all  his  sons  and  daughters  were  living,  and  were  all  mar- 
ned  except  John  King  Mann  and  Hden  Mann;  and  at 
both  those  dates  all  the  married  children  except  Oeorge 
King  Mann  had  children,  and  the  eldest  of  such  children 
was  a  daughter  oi  Arabella  Hall,  who  attained  her  age  of 
twenty-one  years  in  June,  1842. 

Afler  the  testator's  death  John  King  Mann  married, 
and  had  three  children,  namely,  John  BaU  Mann,  who 
was  bom  on  the  17th  of  February,  1842,  and  died  on 
the  following  day;  the  Plaintiff,  Charge  William  Mann, 
who  was  bom  on  the  5th  of  October,  1846;  and  ^^rad 
Mann,  who  was  bom  on  the  9th  of  January,  1851,  and 
£ed  on  the  25th  of  the  same  month. 


The  Plaintiff  claimed,  that  legacies  of  252.  each  were 
given  to  all  the  children  of  the  testator's  sons  and  daugh- 
ters who  were  living  at  the  time  of  his  decease,  or  who 
were  bom  afterwards ;  and  that  the  Plaintiff  was  entitled 
in  his  own  right,  and  as  survivor  of  his  brothers,  John 
^oll  Mann  and  Aljred  Ma/nn,  to  three  legacies  of  252. . 
eacL 


Mr.  Dickinson  for  the  Plaintiff. — All  the  children  bom     Argument. 
after  the  death  of  the  testator  were  entitled  to  legacies        "~* 


iOyumciil. 
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1864.  under  this  bequest:  Harris  y.  Llayd{a);  and  this  must 
have  been  the  testator's  intentiony  for  he  knew  the  state 
of  the  family  both  at  the  date  of  the  will  and  at  his  death, 
and  jet  left  the  bequest  to  children  of  his  son  and  dan^* 
ter^  who  had  then  no  children,  unaltered. 

At  least  such  children  as  were  bom  before  the  daughter 
otArabdlaRaU  attained  twenty-one  must  take :  ffhMread 
V.  Lord  St  John(b\  Ellison  v.  Airey{c)^  Brandon  v.  ii- 
ton(d)y  Maddison  v.  Andrew{e);  and  the  Pbdntiff,  though 
not  bom  until  after  Mrs.  HcM's  daughter  attained  twenty- 
one,  is  the  survivor  of  his  brother,  who  was  bom  before 
that  time,  and  thus  takes  his  share. 

Mr.  Wa)ster,  Mr.  WiUcock,  0.0.,  and  Mr.  WhiAread  for 
persons  interested  in  the  residue. — ^The  children  living  at 
the  testator's  death  were  alone  entitled:  Coleman  v.  Sey- 
mour (f),  Sprackling  v.  Rainer{g)y  Ringrose  v.  Bram- 
ham(h\  Storrs  v.  Benbow({),  SooU  v.  The  Earl  of  Scafh- 
rongh(k). 

The  Plaintiff,  not  having  been  bora  till  after  the  death 
of  his  eldest  brother,  is  not  his  survivor:  Davidson  r 
DaUas(t). 

Mr.  Dickinson  in  reply. 

The  ViGE-CHAi!rcBLLOB  reserved  his  judgment. 


(a)  T.  &  R  310.  (ff)  1  Di^  344. 

(6)  10  Yes.  152.  (A)  8  Cox,  3S4. 

(c)  1  Yes.  HI.  (0  8  M.  &  K.  46. 

(d)  2  Y.  &  C.  C.  C.  30.  (k)  iBeav.  164. 
(«)  1  Yea.  sen.  57.  (0  14  Yea  576. 
(/)  1  Yea.  sen.  209. 
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Vicr-Chakcbllor  Sin  W.  Page  Wood:—  1864. 

The  question  in  this  case  is,  whether,  under  all  the 
circumstances,  the  Plaintiff  is  entitled  to  any  interest 
in  any   of  the  legacies  of  25L  given  by  the  will  of  the    juneSSih. 

testator.  ,  - —  , 

JuaffmenL 

It  has  been  contended  by  Mr.  Dickinwn,  who  argued 
the  case  very  ably,  that  the  bequest  must  be  taken  to  be 
either  of  25L  each  to  all  the  children  bom  or  to  be  born 
during  the  lives  of  their  respective  parents,  or  to  such  of 
the  said  children  as  were  born  before  any  child  attained 
twenty-one,  as  that  event  happened  after  the  death  of  the 
testator.  There  seems  to  be  no  reported  case  precisely 
like  this;  but  there  is  quite  sufficient  authority  upon  the 
principle  to  enable  me  to  come  to  a  conclusion  satisfactory 
to  my  own  mind. 

First.  When  a  sum  of  money  is  given  to  be  divided 
among  a  class  of  children,  whether  the  gift  be  vested  or 
contingent^  and  the  period  of  division  is  fixed  to  be  upon 
the  attainment  by  any  child  of  the  age  of  twenty-one  years, 
all  the  children  bom  before  the  period  of  division  are  let 
in  to  take,  and  all  those  bom  afterwards  are  excluded.  It 
was  argued  that  this  is  not  the  true  constmction  of  the 
testator's  language,  but  that  the  rule  has  been  occasioned 
by  the  inconvenience  which  would  arise  from  a  contrary 
conclusion,  and  tends  rather  to  set  aside  the  testator's  in- 
tention on  the  gronnd  of  inconvenience,  or,  more  correctly 
speaking,  that  there  are  in  such  cases  two  intentions,  both 
of  which  cannot  be  fulfilled,  namely,  to  give  the  legacies 
at  a  certain  time,  and  to  give  them  to  all  the  children; 
and  the  former  intention  must  be  postponed  in  order  to 
ascertain  the  number  of  children  who  are  to  take.  I  do 
not  think,  however,  that  this  is  the  tme  view.  The  real 
doctrine  of  the  Court  is,  that,  when  children  are  mentioned 
in  a  will,  that  means,  prima  facie,  if  no  intervening  in- 
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terest  be  giyen,  that  which  is  considered  to  be  ihe  testa- 
tor's meaning  in  the  case  of  a  gift  to  indiyiduals,  namelj, 
those  -who  may  be  living  at  the  death  of  the  testator 
If  the  gift  be  not  immediate,  it  may  be  that  he  intends 
to  include  all  those  children  who  may  be  living  at  the 
time  of  distribution;  and  the  Court  judges  of  the  inten- 
tion in  this  respect  from  the  whole  scope  of  the  wilL 
Lord  Thurhw,  in  Andrews  v.  Partington(a)^  is  reported 
to  have  intimated  an  opinion  that  the  role  was  artificial, 
and  that  there  was  no  greater  inoonyenienoe  in  deciding 
that  all  the  children  were  intended  in  the  case  of  a 
devise,  than  in  that  of  a  marriage  settlement    I  think 
that  this  can  hardly  be  a  correct  report  of  what  his  Lord- 
ship said,  because  the  difference  between  a  will  and  set- 
tlement is  obvious.    The  first  intent  of  a  settlement  is 
to  make  a  provision  for  all  the  children  of  the  maniage; 
but  no  such  intention  is  necessarily  to  be  inferred  Sana 
a  gift  by  will.    Moreover,  in  the  case  of  a  settlement,  the 
provision  is  almost  always  to  take  effect  after  the  death  of 
one  of  the  parents,  when  the  possibility  of  fturther  diil- 
dren  is  at  an  end;  and,  therefore,  the  rule  as  to  the 
period  of  distribution  necessarily  lets  in  all  the  children. 
However,  the  rule  as  to  the  time  of  the  division  of  a  som 
among  a  class  is  now  settled. 

The  next  case  is  not  a  bequest  of  a  sum  to  be  divided 
among  a  class,  but  a  gift  of  a  certain  sum  to  each  indivi- 
dual of  the  class,  where  no  time  is  fixed  by  the  will  at 
which  the  class  is  to  be  ascertained.  I  do  not  find  any 
decided  case  in  which  the  point  has  arisen,  which  occurs 
here  vrith  regard  to  children,  who  were  neither  in  esse  at 
the  date  of  the  will,  nor  at  the  testator's  death;  but  there 
are  several  authorities  in  cases  of  gifts  to  children  simpli- 
citer,  where  there  were  children  in  esse  both  at  the  date 

(a)  3  Bro.  C.  C.  403. 
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of  the  wUl  and  at  the  death  of  the  testator.    The  first  of 
these  is  Ringrose  v.  £ramAam(a),  in  which  the  gift  was 
^  to  every  child  he  hath/'  and  there  were  some  children 
living  at  the  date  of  the  will,  and  others  bom  before  the 
death  of  the  testator,  and  some  bom  afterwards.    The 
Master  of  the  Rolls  let  in  those  bom  between  the  date 
of  the  will  and  the  testator's  death,  but  not  those  bom 
after  that  event    And  the  reason  which  he  gave  for  ex- 
cluding them  seems  to  be  very  sound,  namely,  the  extreme 
inconvenience  of  postponing  the  distribution  of  the  testa- 
tor's personal  estate  until  all  the  children  who  might  be 
bom  should  be  ascertained,  which  would  not  happen  until 
the  death  of  their  respective  parents.    That  case  was  fol- 
lowed in  Starrs  v.  Benb(>fv(b),  in  which  the  gift  was  ''to 
each  child  that  may  be  bom  to  either  of  the  children  of 
either  of  my  brothers  lawfully  begotten/'    The  present 
Lord  Chancellor  seems  to  have  intimated  some  doubt  of 
the  correctness  of  that  construction,  when  the  case  was 
before  him  on  another  point  (c);   but  there  has  been 
no  appeal  from  that  decision,  although  there  was  much 
Ut^tion  upon  that  particular  wilL    The  case  of  BuUer 
V.  Lowe(d)  is  entirely  to  the  same  effect     The  words 
there  were  ''to  each  of  the  children  b^otten  or  to  be 
b^otten."    And  there  is  no  decision  in  any  way  op- 
posed to  those  except  that  in  Defflis  y.  Oold8chmicU(e), 
which  was  cited  in  both  the  cases  I  have  mentioned,  and 
in  which  it  was  clear  that  after- bom  children  were  in- 
tended to  be  included ;  and  it  was  held,  that  if  there  be  a 
manifest  intention  to  make  an  inconvenient  arrangement 
it  must  be  made. 

In  this  case  the  Plaintiff's  father  was  not  married  at  the 
date  of  the  will  or  at  the  death  of  the  testator;  and  Mr. 


1854. 


JudgmtHU 


(a)  2  Cox,  384 

(6)2M.&K.4e. 

(c)3]>eQ.,Mac.,&G. 


{d)  10  Sim.  317. 
(e)  1  Mer.  417. 
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Dickinson  cited  several  cases,  to  shew  that  where  there  is 
a  bequest  to  children,  and  there  are  none  in  esse  at  the 
date  of  the  wiU^  that  is  a  good  executory  bequest  to  them; 
but  those  were  all  cases  in  which  a  certain  sum  of  mon^ 
was  given  in  trust;  and  it  was  hardly  possible  to  make  any 
inference  except  that  the  testator  intended  the  sum  to  be 
separated  from  his  estate  and  placed  in  the  hands  of  the 
trustees;  and  therefore  he  could  have  no  other  object  than 
the  formation  of  an  executory  trust;  and  that  is  alto- 
gether different  from  the  case  of  bequests  of  several  given 
sums  of  money  not  ascertained  in  number,  except  by  refers 
ence  to  the  number  of  the  legatees,  which  occasions  a  dif- 
ficulty in  administering  the  estate  if  the  time  of  ascer- 
taining them  is  to  be  indefinitely  postponed.  Not  a  single 
legacy  in  fact  could  be  paid  to  any  person,  for  all  might 
have  to  abata  It  also  seems  to  me  of  little  importance 
whether  the  parent  had  children  or  not  at  the  date  of  the 
will,  because  they  might  die  in  the  testator's  lifetime,  and 
then  the  same  inconvenience  would  arise  if  children  after- 
wards bom  were  to  be  let  in. 

But  from  the  particular  words  of  this  will  it  seems  to 
me  that  the  testator  contemplated  those  children  only  who 
should  be  living  at  his  death.  There  is  a  provision  for 
maintenance  of  the  children  who  might  be  living  at  hid 
death,  during  their  minorities,  out  of  the  income  of  their 
shares;  and  there  is  no  such  provision  for  afler-bom  chil- 
dren, as  might  have  been  expected  if  the  testator  had  in- 
tended to  include  thenw  It  is  said,  that  the  second  pro- 
viso for  survivorship  is  general;  but  I  think  it  is  impossible 
to  read  the  word  "surviving"  in  that  proviso  as  "others." 
The  Plaintiff  in  this  case  cannot  be  said,  in  any  sense,  to 
be  the  survivor  of  his  brother  John  BaU  Mann^  for  he  was 
not  in  existence  till  after  the  death  of  John  BaU  Mann, 
Lord  Eldon  observes  upon  that  in  Davidson  v.  Datta8(a)t 


(a)  14  Ves.  576. 
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where  a  sum  was  given  defeasible  on  jthe  death  of  any  of 
the  legatees  under  twenty-one,  and  that,  being  a  vested  in- 
terest at  once,  did  not  let  in  after-born  children;  and  Lord 
fZdonsaid,  that  survivors  had  never  been  construed  'others' 
except  where  it  was  necessaiy  to  give  a  forced  construc- 
tion to  the  word,  and  he  refused  to  do  so  in  that  casa 
The  natural  construction  here  is,  that  the  testator,  having 
given  legacies  to  all  the  children  living  at  his  death,  then 
makes  a  gift  over  of  the  share  of  any  one  dying  under 
twenty-one,  not  contemplating  at  all  the  whole  class  who 
might  be  bom  through  a  long  series  of  years  during  the 
lives  of  the  parents  of  the  children. 


The  only  remaining  question  is,  whether  or  not  any 
child  of  John  King  Mann  could  claim,  being  bom  before 
the  daughter  of  Arabeila  HaU  attained  twenty-one.  I  ap- 
prehend that  the  principle  is,  that  when  a  testator  gives  le- 
gacies to  children,  whether  they  are  vested  or  contingent, 
he  means  only  those  who  may  be  living  at  his  death;  and 
the  rule  is,  that  that  is  the  time  of  ascertaining  the  class 
to  take:  and  the  circumstance,  that  the  property  does  not 
become  an  absolute  or  vested  interest  before  the  legatees 
attain  twenty-one,  does  not  alter  the  rule,  so  as  to  let  in 
children  -who  may  be  born  in  the  interval;    because 
several  of  the  children  might  die  under  twenty-one,  or 
there  might  be  no  children  of  any  of  the  objects,  and  it 
might  be  necessary  to  wait  until  a  series  of  deaths  had 
taken  place,  and  all  the  remaining  legatees  had  attained 
twenty-one,  and  until  that  time  the  payment  of  every 
l^:acy  would  have  to  be  postponed.    I  must,  therefore, 
hold  that  none  of  the  legacies  became  payable  to  any  of 
the  children  of  the  sons  or  daughters  of  the  testator  who 
^ere  bom  after  his  death. 
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June  20th. 


ttntetiom — 


A  bequest  of 
kaseboldi  to 
A.  for  life,  re- 
nuunder  to  J9., 
remainder  to  C 
gives  B,  a  life 
interest  only. 


THE  EARL  OF  LONSDALE  v.  THE  COUNTESS 
BERCHTOLDT. 

X  HE  late  Marquis  of  Hertford^  hj  one  of  the  codicils  to 
his  will,  dated  in  1835,  bequeathed  as  follows: — 

**  As  to  my  leasehold  estates  in  the  Regent's  Park,  linen, 
furniture,  and  entire  contents,  excepting  one  or  two  or 
more  family  pictures  and  books  I  may  have  moved  there, 
although  entailed,  and  everything  it  and  they  contain,  I 
am  minded  to  bequeath  for  her  life  to  CharioitU  Leopoldina 
Strachan  aforesaid,  remainder  to  said  MatUda,  remamder 
to  said  LouiaaJ* 

Charlotte  Leopoldina  Strachan  afterwards  married  Count 
Emmanuel  de  Zichy  Ferraris,  who  had  since  died;  Louisa 
married  the  Prince  Vicenzo  de  St  Antimo  Ruffo,  and  If a- 
tUda  married  Antoine  Count  Berchtoldt 


The  executors  filed  the  bill  in  this  suit  to  have  the  con- 
struction of  this  codicil  determined. 


Argumeiu.        Mr.  WHIcock,  Q.  C,  and  Mr.  Schomberg,  for  the  Phun- 
tiffs. 

Mr.  Danid,  Q.  C,  and  Mr.  R  Pryor,  for  the  Countess 
Berchtoldt  (formerly  the  said  Matilda),  claimed  the  lease- 
holds absolutely,  citing  Harris  v.  Davis  (a). 


Mr.  Chcmdless,  Q.  C,  and  Mr.  Vincent  said  Mr.  Tripp,  (or 
other  parties. 

Mr.  jRoft,  Q.  C,  and  Mr.  Erskine,  for  the  Princess  de  SL 

(a)  1  CoU.  416. 
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BiBCHTOLDT. 

ArgwnenJL 


:A'ntimo  Ruffo  (formerly  the  said  Louisa).     The  gift  tp 
MfcMda  was  of  a  life  interest  only.'    The  words,  "  remain-  _,  ^""^"^"^ 

,  Thb  Earl  of 

der  to  Louisa "  can  have  no  other  meaning  than  "  after     Lonbdaxs 

her  death  to  Louisa."    In  Saunders  y.  Vautier  (a),  Lord  thi  Countkss 

CoUenham  observed  upon  the  importance  of  the  addition 

of  the  words  ^'  executors,  administrators,  and  assigns,''  in 

a  gift  of  personalty;  and  it  is  a  fair  argument,  that  the 

absence  of  those  words  affords  at  least  an  inference  that 

tlie  gift  was  not  intended  to  be  of  an  absolute  interest^ 

-vrhich  inference  is  confirmed  by  the  gift  over. — ^They  cited 

also  Doe  d.  Phippe  v.  Lord  Mtdgrave  Q>),  which  is  stated 

in  the  judgment. 


Yicb-Chaitcellob  Sib  W.  Pagb  Wood: — 

I  am  of  opinion,  that,  for  the  purposes  of  this  question, 
there  is  no  difference  between  a  specific  bequest  of  lease- 
holds or  any  other  chatteL  If  there  be  an  executory  gift 
oyer  of  leaseholds^  which  fails,  the  property  being  given  away 
from  the  executors,  the  specific  legatee  for  life  takes  the 
absolute  interest,  though  that  probably  was  not  the  inten- 
tion. I  do  not  know  that  the  rules  of  construction  as  to 
leaseholds  are  different  from  those  which  apply  to  the  gift 
of  any  other  chattels.  K  this  had  been  a  limitation  of  a  sum 
of  stock  to  A.  for  life,  remainder  to  B.,  remainder  to  C7., 
I  should  have  had  little  doubt  that  the  testator,  using  the 
expression  "  remainder  to  0./*  must  have  thought  there 
would  be  something  for  G.  to  taka  The  same  rule  seems  to 
apply  to  leaseholds.  I  must  suppose  that  the  testator  con- 
sidered there  was  something  remaining  after  the  interests 
previously  given,  which  would  pass  by  the  gift  to  Louisa. 
The  only  mode  in  which  that  could  have  effect  would  be  by 
reducing  the  former  ffSt  to  MaHlda  to  a  life  interest   The 


JudffmenL 


(a)  Cr.&Ph.249. 


(b)  6  T.  R  320. 
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1854.        peculiarity  here  is,  that  the  first  gift  was  expressly  for 

Thb  Earl  or   ^®>  ^  ^^^^  some  difference  seems  to  be  made  in  the  gift 

ix»«DALB     to  Matada.    In  that  respect  the  case  of  Doe  d.  Pkipps  v. 

ThbCoowtms  Mulgrave(a\   which  has  been   cited,  seems  to  have  a 

bearing  upon  this  casa    The  will  there  was  very  loosely 

Judgmeiu.  corded,  there  being  a  devise  in  trust  for  the  testator's  first 
and  other  sons  in  tail  male,  and  on  failure  of  such  issue, 
to  the  testator's  brother  Henry  and  his  first  and  other 
sons  in  tail  male.  And  there  was  a  question,  whether 
Henry  should  not  take  an  estate  in  tail  male  as  well  as 
his  sons;  and  Lord  Kenyon,  C.  J.,  and  BuUer^  J.,  decided, 
that  he  took  only  a  life  estate,  with  remainder  in  tail  to 
his  issue,  the  latter  expressing  himself  thus:  ^  This  will, 
though  expressed  in  such  short  terms,  is  so  clear,  that  no 
person  but  a  technical  lawyer  can  entertain  a  doubt  with 
respect  to  its  meaning.  It  is  an  epitome  of  a  strict  settle- 
ment The  whole  is  inaccurate,  for  the  devisor  begins 
with  giving  his  estates,  not  to  trustees,  but  in  trust  to 
certain  persons,  and  there  is  no  limitation  at  all  to  their 
heirs.  As  to  the  principal  question:  the  devisor  has  not 
said  in  express  terms  that  he  devised  to  his  brother  JTairjf 
for  life;  but  it  manifestly  appears  that  it  was  his  intention 
that  his  brothers  should  only  take  life  estatea  In  this 
case  we  are  not  hampered  by  technical  words,  and  we  have 
only  to  consider  the  plain  meaning  of  the  devisor,  which, 
I  think,  was  to  limit  his  estate  in  strict  settlement  to  his 
brothers  in  succession.'' 

In  this  case  the  words  are  loose  and  inaccurate;  but  I 
think,  that,  to  any  but  a  lawyer's  mind  embarrassed  by  the 
technical  meaning  of  particular  words,  the  construction 
must  be,  that  this  was  a  gift  of  successive  life  interests  to 
Charlotte  and  MatUda.  It  is  true,  that  a  limitation  of  a 
chattel  to  A.  simply  gives  an  absolute  interest;  and  for 

(a)  6  T.  R  320. 
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th&t  reason  there  is  great  force  in  the  observation  of  Lord        1354, 
Ccttenham  in  Saunders  v.  VatUier  (a),  that  the  question,   ^    -    ^ 
"whether  words  of  limitation  are  added,  may  be  of  con-     Lonsdaib 
siderable  consequence  in  ascertaining  the  intention  of  the  thi  Countiss 
testator.    Of  course,  if  the  limitation  had  been  to  MatUda,    BaacHTOLPT. 
her  executors  and  administrators,  there  would  have  been     Jydgfnenk 
no  doubt.    So,  also,  if  the  limitation  had  been  to  her  and  . 
the  heirs  of  her  body,  the  rule  of  law  would  give  her  the 
absolute  interest;  but  to  make  me  conclude  that  the  tes- 
tator has  endeavoured  to  violate  some  rule  of  law  in  the 
limitation  over,  and  thus  prevent  its  taking  effect,  I  must 
have  a  distinct  indication  of  such  an  attempt  on  his  part 
If  there  be  such  an  indication  the  gift  over  is  void ;  if  not, 
"why  am  I  to  infer  that  he  intended  to  give  an  absolute 
interest  to  MatUda,  and  then  a  remainder  over,  which 
would  be  repugnant  both  to  the  rules  of  law  and  common 
sense?     Considering  that  I  am  bound  to  give  effect,  if 
possible,  to  all  the  words  of  this  bequest,  and  that  there 
is  nothing  which  expressly  shews  a  clear  intention  to 
give  an  absolute  interest  to  Matilda,  I  think  the  true 
construction  is,  that  she  takes  a  life  interest  only. 

(a)  Gr.  &  Fh.  249. 
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j^  4A.  NASH  V.  HODGSON.     ^  ^  ^^^  f 

Ofly  APPLETON  gave  three  joint  and  several  pio- 

Paymeniof  ToisaoTj  notes  to  Eltza  Moore,  for  sums  of  money  which  he 

^I^J^^i*-  had  borrowed  from  her,  and  lawful  interest  for  the  same 

Two  of  these  promissory  notes  were  signed  by  John  Afph- 

owes  princiiMd  toti  and  Joseph  Moarey  and  were  dated  in  January,  1840, 

Si^tS^W  *^^  ^^^  ^®*^-    ^e  tlii^  ^as  dated  in  Jane,  1841, 

m?SS^  and  was  signed  by  John  Appleton  and  Hanna  SmUh,  wi- 

in  xenect  of  dow,  who  hail  siQce  died. 

two  of  thorn  if 
iMundbythe 

Btetateof  Li-        In  September,  1850,  Eliza  Moore,  who  had  since  mai^ 

tliecraditori«-  Hed  the  Plaintiff  Nash,  joined  with  him  as  co-Plaintiff 

^btensTge^^  in  the  claim  in  this  suit  for  payment  of  the  money  due  on 

neniij,aadtiia  the  last-mentioned  note  against  the  executors  of  jffofuia 

debtor  makes  a  ,  ,      ^^ 

amaii  payment    Smith,  of  whom  the  Said  Joh7i  Appleton  was  one. 

onaocoont, 
withont  ipeci- 

fying  in  respect  An  inquiry  was  directed  at  the  hearing,  whether  any 
anch  payment  money  had  been  paid  within  six  years  before  the  filing  of 
notstt^ ^jut-  *^®  claim,  for  interest  on  the  last-mentioned  promissoiy 

eqiiiYocal  ac-        notC. 

knovHedmeat 

of  the  debts 

which  are  bar-       The  Master  found,  that,  on  the  16th  of  December,  1846, 

red  as  to  pre* 

Tent  the  opera-  52.  was  paid  by  John  Appleton  for  interest  on  the  said  note, 
mte.      *        and  to  this  report  exceptions  were  now  taken. 

The  creditor 

S^a'^e^  It  appeared,  that,  in  December,  1846,  Eliza  Moore  ▼» 
payment  of  this  residing  with  John  Appleton,  and  that  she  '' applied  to 
of  the  debts,  him  for  a  payment  on  account  of  interest  then  due  to 
S^nXi  ^^'"  «^d  ^^^  o^  ^^  '  6th  of  that  month,  he  paid  to  her 


ajoid  the  effect  6^^  gg  g^e  alleged,  "  on  account  of  interest  generally;" 

Oi  the  statutSL 

nniess  acknow  and  that,  shortly  afterwards,  on  returning  to  Birmingham, 
mann^'byi^  where  the  promissory  note  of  1841  was  deposited  with  a 
debtor.  friend,  she  indorsed  upon  it  a  memorandum,  that  the  5i 

had  been  received  ''  for  interest  due  on  this  note/' 
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Mr.WtOcodc,  Q.C.,  and  Mr.  ShMeare  for  the  < 
— ^The  debt  upon  this  promissory  note  is  barred  by  the 
Statute  of  limitations^  9  Geo.  4»  c.  14^  &  I.    In  Holme  v. 
ChreenQot),    a  payment  on  account  by  one  of  two  joint 
debtors  did  not  avoid  the  effect  of  the  statuta    In  Tip- 
petts  T.  Seane  Qi),  a  general  payment  of  102.  by  the  direc- 
tion of  the  debtor  to  the  creditor,  there  being  no  evidence 
on  what  particular  account  it  was  paid,  was  not  a  suffi- 
cient admission  of  a  greater  debt    In  Waters  v.  Tomp- 
kins (c)y  ^where  a  sum  of  2002.  and  interest  was  due  on 
several  promissory  notes,  and  the  debtor  made  a  payment 
of  a  small  sum  generally,  in  consequence  of  an  application 
by  the  creditor  for  interest  upon  the  20021,  that  was  held 
to  be  a  sufficient  part  payment  within  9  Geo.  4,  c.  14. 
In  Mills  T.  Fowkea  (c2),  it  was  held,  that  a  creditor  had  a 
Tight  to  appropriate  a  payment  made  generally  by  the 
debtor  to  a  debt  barred  by  the  statute;  but  that  such  ap- 
4>ropTiation  would  not  avoid  the  effect  of  the  statute,  as, 
for  that  purpose,  there  must  be  an  appropriation  by  the 
debtor. — ^They  cited  also  Waugh  v.  Cope  {e)  and  Bunn  v. 
Bot«fton(/). 


18i4. 


Argument 


Mr.  Koft,  Q.d.,  and  Mr.  Oreene  contrk. — ^The  payment 
on  account  is  a  sufficient  payment  to  keep  alive  the  re- 
medy for  this  debt  WyaU  v.  Eodson  (ff)  proves,  that 
payment  of  interest  by  one  of  several  joint  debtors  is  for 
this  purpose  equivalent  to  a  payment  by  them  alL  The 
payment  here,  being  general,  was  on  account  of  all  the 
debts,  that  is,  partly  on  account  of  each,  and  therefore  it 
was  an  acknowledgment  of  them  alL  If  not,  then  the 
appropriation  by  the  creditor,  having  beeii  made  as  soon  as 


(a)  1  Stark.  488. 

(6)  1  Cr.  M.  &  R  262. 

(c)  2  Cr.  M.  &  K.  723. 

(d)  6  Bing.  N.  S.  455. 


(0)  6  M.  &  W.  821 
(/)  2  C.  B.  476. 
Iff)  8  Bing.  309. 
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possible  after  the  payment,  to  the  debt  of  1841,  preyents 
the  operation  of  the  statute  as  to  that  debt 


The  reply  was  not  heard. 


JudgmenL      ViCB-ChaHCBLLOB  Sia  W.  PaGB  WoOD: — 

I  think  that  this  exception  must  be  allowed.     The  rea- 
son why  the  Statute  of  Limitations  has  permitted  part 
payment  of  a  debt  to  operate  as  an  acknowledgment  of 
its  existence  at  that  time  is,  because  it  is  an  unequivocftl 
act,  and  affords  prim&  facie  evidence  that  the  party  so 
paying  owes  the  money.    If  there  be  only  one  debt,  of 
course  the  payment  must  be  in  respect  of  that  one.    If  it 
is  shewn  that  there  were  two  debts  contracted  at  different 
times,  something  beyond  the  mere  fact  of  payment  is  ne- 
cessary; for  that  alone  does  not  shew  in  respect  of  whic&. 
debt  payment  is  made.    Here  there  are  three  promissoiy 
notes,  two  of  which  were  barred  by  the  statute,  and  the 
Plaintiff  Mrs.  iVa«&  made  a  demand  for  interest  generally. 
It  was  competent  for  the  Defendant  to  claim  the  benefit 
of  the  Statute  of  Limitations  as  to  some  of  the  notes;  hut 
he  admitted,  that  he  owed  interest  which  she  had  claimed 
generally.    The  difficulty  is,  in  respect  of  which  debt  be 
made  that  admission;  and  the  Plaintiff  has  to  make  out, 
that,  by  paying  this  money  in  respect  of  interest,  the  De- 
fendant admitted  that  he  owed  her  money  upon  the  pro- 
missory note  of  1841.    It  seems  to  me  that  this  payment 
was  not  such  an  unequivocal  acknowledgment  of  this  pa^ 
ticular  debt  as  would  be  sufficient  for  the  satisfaction  of 
a  jury.    Every  one  of  the  cases  cited  proceeds  upon  that 
principle.     In  Mills  v.  Fowke8{a)f  the  party  owed  two 
debts,  one  of  which  was  barred  by  the  statute,  and  one 


(a)  6  Bing.  N.  S.  455. 
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^was  not    The  question  was,  whether,  having  made  a  pay-        1954, 
xnent  without  any  appropriation  at  all,  the  creditor  had  a 
ri^Iit  to  say,  that  the  payment  was  made  in  respect  of 
l>oth  debts;  but  the  Court  refused  to  decide  whether  it 
^pras  in  respect  of  one  or  the  other*    In  this  case,  the  ere-     ^^^kn*^*' 
ditor  afterwards  appropriated  the  payment  to  the  interest 
due  on  the  promissory  note  of  1841,  as  by  law  she  had  a 
light  to  do;  but  that  appropriation  could  have  no  effect 
upon  the  operation  of  the  Statute  of  Limitations,  unless 
it  had  been  communicated  to  the  debtor  and  sanctioned 
by  him,  and  so  might  have  a  retrospective  effect  as  an 
acknowledgment  of  the  debt    If  the  debtor  in  such  a 
case  were  to  say,  I  make  this  payment  in  respect  of  my 
debt  of  2002.  to  you,  and  he  owed  several  debts,  amount- 
ing in  the  whole  to  2002.,  that  would  be  an  acknowledg- 
ment of  them  alL    So  if,  in  this  case,  the  Plaintiff  had 
written  a  letter  to  this  Defendant,  mentioning  that  the  - 
interest  on  the  three  notes  was  in  arrear,  and  requesting 
payment  on  account  of  such  interest,  a  general  payment 
would  have  been  an  admission  of  all  the  debts;  but  there 
is  nothing  to  satisfy  the  Court,  that  the  payment  which 
has  actually  been  made  was  an  unequivocal  acknowledg- 
ment of  the  debt  in  dispute,  because  it  was  justas  much 
to  be  attributed  to  one  of  the  debts  as  to  another  of 
them. 
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j^y  6th.  TATLOCK  V.  JENKINa 

wm^Mi^  Catherine  TATLOCK,  by  her  will,  dated  in  July, 

—App^m!^  1840,  devised  all  her  real  estate  to  trastees,  npon  trust,  by 

"''^ sale  or  mortgage  "  to  raise  in  aid  of  her  personal  estate  not 

If  a  teitator  specifically  bequeathed  (if  insufficient)  so  much  money  ts 

ceedi  of  hii  should  be  requisite  to  satisfy"  her  debts,  funeral  and  tests- 

wMUttotoin-  nientary  expenses,  and  legacies.    The  will  then  contamed 

*°d"mi^°**'  the  usual  provision,  that  the  trustees  should  have  power 

chafge  npon  the  to  give  good  receipts,  and  provided,  that  any  surplus  of 

TdeTastaTit^  the  moucy  to  arise  by  such  sale  or  mortgage  should  be 

«tote  w**^  added  to  the  personal  estate  of  the  testatrix,  and  be  appli- 

or  the  testator  ed  accordingly;  and,  after  giving  various  legacies,  the  tes- 

bj  a  codicil  de-  .,iii         »  i  *.  0         -a 

Tiwi  the  real  tatnx  declared  that  her  real  estate,  subject  as  aforesout^ 
^CT  pen^  and  also  the  residue,  if  any,  which, "  after  making  the  pay- 
free  from  the  ments  and  appropriation  aforesaid,"  should  remun  of  icr 
chaiige  does  not  personal  estate,  should  be  held  upon  trust  for  Mary  Tair 
aWyfb^mmT  focfc  for  life;  and  from  and  after  her  decease,  "but  as  to 
Ae'iS^Sir"^  ^oth  estates  auijedcdao  to  the  provision  neaiheretnc^ 

tained"  for  Henry  Jenkins,  his  heirs,  executors,  adminb- 
trators,  and  assigns:  Provided,  that  Mary  TaUodt  sboold 
have  power  by  will  or  codicil  to  appoint  any  sum  or  soms 
of  money  not  exceeding  5000iL  to  any  person  or  penons; 
and  the  testatrix  charged  her  ''  said  real  and  residuary 
personal  estates  with  the  payment  of  the  sum  or  sums 
which  the  said  Mary  TaUock  might  so  give,  bequeath,  or 
.  appoint;"  and  she  appointed  the  said  Henry  Jenkins  vA 
Mary  TaUock  executors. 

By  a  codicil,  dated  in  1850,  the  testatrix  devised  all  her 
real  estates  to  Mary  Tatlode,  in  fee  simple  "  freed  and  dis- 
charged from  all  my  debts,  liabilities,  and  engagements; 
and  also  from  any  charges  created  by  my  said  will,  if  any; 
and  in  all  other  respects  I  confirm  my  said  will'" 
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This  was  a  suit  by  Mary  TaHook  against  Henry  Jen- 
hina  for  administration ;  and  the  question  was,  whether  the 
eiconeration  of  the  real  estate  devised  bythe  codicil  to  Mary 
Tadock  threw  the  burden  of  the  charge  of  5000iL  upon  the 
residuary  personal  estata 


1854. 


SkilemaiL 


Mr.  Daniel,  Q.  C,  and  Mr.  R  Pryor,  for  the  Plaintiff.        Argument 

Mr.  Rok,  Q.  C,  and  Mr.  J.  F.  Prior,  for  the  Defendant 

The  codicil,  taking  the  real  estate  out  of  the  mixed  fund, 
upon  which  the  50002.  was  charged,  does  not  throw  the 
whole  charge  upon  the  personal  estate;  but  the  charge 
fails  so  far  as  it  would  have  been  payable  out  of  the  real 
estate.  In  Rcberts  y.  Walker  (a),  a  testator  directed  his 
real  and  personal  estate  to  be  converted  and  applied  in 
payment  of  debts  and  legacies;  and  it  was  held,  they 
should  contribute  rateably,  and,  if  any  of  the  legacies  failed 
by  lapse,  the  heir  and  next  of  kin  took  the  benefit  of  such 
failure  in  proportion  to  the  respective  values  of  the  real 
and  personal  estates.  [Yice-Chancbllob. — ^That  is  as  re- 
gards the  parties  who  take  subject  to  the  charge ;  but,  as 
r^ards  the  person  interested  in  the  charge,  is  not  he  en- 
titled to  raise  it  out  of  either  fund  ?  Suppose  there  had 
been  a  devastavit,  could  not  he  raise  the  whole  charge  out 
of  the  real  estate?]  The  principle  of  that  decision  is,  that 
part  of  the  charge  is  fixed  upon  one  fund,  part  upon  the 
other,  exclusively.  [Vicb-Chancellor. — Surely  not  with 
respect  to  the  person  entitled  to  the  charge?  With  respect 
to  the  persons  entitled  to  the  funds  subject  to  the  charge, 
the  decision  was,  that  the  testatrix  had  no  intention  to 
favour  one  more  than  the  other.]  In  Falkner  v.  OraceQi), 
an  annuity,  directed  to  be  paid  out  of  the  rents  of  real  es- 
tate and  the  proceeds  of  personalty,  was  held  to  be  appor- 


(a)  1  RtiBfi.  &  My.  752. 


(6)  9  Hare,  282. 
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Argument, 


tionable  between  them.  The  testatrix  did  not  iDt^id  to 
deprive  the  Defendant  of  all  the  real  estate,  and  at  the 
same  time  to  subject  him  to  the  whole  burden  of  the 
charge. 

The  reply  was  not  heard. 


JudgmenL       ViCB-ChANCELEOB  SiB  W.  PaGB  WoOD:— 

I  cannot  have  any  doubt  concerning  the  effect  of  this 
charge.  I  think  that  Roberts  v.  fFitdker  (a),  and  that  class 
of  cases,  have  been  misunderstood  in  this  arguments  If  a 
testator  directs  his  real  estate  to  be  sold,  and  blends  the 
proceeds  with  his  personal  estate  into  a  mixed  fund,  anj 
charge  upon  this  fund  falls  pro  rat&  upon  the  proceeds  of  the 
real  and  personal  estate,  as  between  the  persons  entitled 
to  them,  because  the  testator  intended  that  these  funds 
should  be  rateably  subject  to  the  charge,  and  did  not  mean 
in  this  respect  to  favour  one  of  the  persons  entitled  more 
than  the  other.  But,  with  respect  to  the  person  entitled 
to  the  charge,  it  would  be  altogether  novel,  and  would 
create  great  confusion,  if  I  were  to  hold,  in  cases  like 
Roberts  v.  Walker  (a),  where  the  real  and  personal  estate 
are  blended  in  one  fund,  that,  if  property  which  would 
have  fallen  into  the  common  fund,  be  taken  out  of  it  by  a 
subsequent  gift,  there  must  be  a  proportional  abatement  of 
the  charge.  I  think  that  such  a  doctrine  could  not  be  main- 
tained ;  and  I  cannot  distinguish  such  a  case  from  that  now 
before  me.  There  is  here  a  charge  of  6000L  upon  all  the 
real  and  personal  estate,  and  the  person  entitled  to  the 
charge  would  have  a  right  to  take  it  out  of  all  or  any  pa^ 
ticular  part  of  the  property  so  charged,  subject  of  course 
to  the  rule,  as  between  the  persons  interested  in  the  pro- 
perty subject  to  the  charge,  that  they  must  share  it  rateably. 


(a)  1  Buss.  &  Mj.  752. 
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The  question  is,  whether  such  a  charge  would  be  diminish- 
ed by  a  codicil,  taking  the  real  estate  out  of  the  mixed  ftind, 
and  giving  it  away  to  a  devisee  beneficially.     Here  such  a 
gift  has  been  made,  expressly  free  from  any  charge  created 
by  the  -will,  which  of  course  includes  the  charge  of  50001. 
It  has  been  argued,  that  the  testatrix,  having  created  a 
mixed  fund,  and  made  this  general  charge  upon  it,  and 
having  subsequently  taken  away  part  of  the  fund  and 
declared  that  it  shall  be  free  from  the  charge,  it  is  freed 
froni  that  proportion  of  the  charge  which  it  would  other- 
wise have  had  to  bear,  and  consequently  this  part  can- 
not novr  be  raised.     But  I  think,  that  the  effect  of  taking 
this  estate  out  of  the  common  fund,  is  to  leave  what  re- 
mains subject  to  the  whole  charge. 


667 


1864. 


JudfffMuL 


Declare  that  the  personal  estate  of  the  testatrix  is  sub- 
ject to  such  charge,  not  exceeding  the  sum  of  6000Z.,  as 
Mary  TaUack  may  make  by  any  testamentary  appoint- 
ment. 


VOL.  I. 


ZZ 


E.  K.  W. 
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j^yi4th,  TATE  t;.  LEITHEAD. 

v^mtary  d OHN  FORSTER,  the  testator  in  this  cause,  by  his  will 

— SJwo^o''^  and  codicil,  dated  in  J 850,  made  certain  bequests  to  his 

Mortu  CauiA,  8on-in-law  Harley  Robert  Johnston  and  appointed  Tkonuzs 

A  man,  in  his  Leitheod  and  his  nephew  George  Forster  executors. 

last  illness,  a 

hiraS^       Upon  the  day  on  which  he  made  the  codicil  to  his  wUl, 

a  codicil  to  his  the  testator  wrote  upon  a  plain  sheet  of  paper  a  cheque 

will,  giving  cer-  *  *  i  %_ 

tain  benefits  to  for  900L  upon  Messrs.  Olyn  &  Co,,  bankers,  payable  to  the 

^*  Imd  ap**^  said  Thomas  Leitheod;  and  on  the  same  sheet  of  paper  the 

exMutOT^bn'  testator  also  wrote  the  following  memorandum:— 

the  same  day, 

the  testator  "  Harlev  Robert  Johnston    2001 

drew  a  cheque 

on  a  plain  aheet  Thomos  Lettheod,  Esq.     2002. 

soS^paie  Executorship  Fund .    .     6001 

to  jB.,  to  whom  — — 

he  owed  200^.,  ,f  900." 

and  wrote  on 


the  same  sheet, 

200/.,  execmor-  ^^^^  cheque  and  memorandum  the  testator  then  handed 
ship  fund  50or  to  Thomas  Leitheod,  and  desired  him  to  keep  2001.  in  dis- 

The  cheqae  was  * 

presented  and  charge  of  a  debt  of  that  amount  owed  to  him  by  the  tes- 

testator*s death:  tator,  to  hold  2001  for  the  said  Harley  Robert  Johnston, 

SsjS  not  a  *°^  *^®  testator  directed  that  the  remaining  5001  should 

donatio  mortis  be  treated  as  part  of  his  general  estate. 

cansA,  but  a  ^  ® 

complete  trust  *       i         •  /.    i 

of  200/.  in  A,'t  At  the  time  of  these  transactions  the  testator  was  con- 
k  wM  nTt'^n^*^  fined  to  his  bed,  without  hope  of  recovery,  of  the  illness  of 
cessa^r  that  he    ^hich  he  died  a  few  days  afterwards. 

should  have  any  "^ 

notice  of  it  pre- 

viousij  to  the         On  the  same  day  Thomas  Leitheod  sent  by  post  the 

A  donat^  '  choquo  for  900i  to  Messrs.  Glyn  <k  Go,,  with  a  letter  b^ng 

Tyic't T'the"    *^®°*  ^^  P^y  ^^^  amount  to  his  credit  at  a  bank  at  Aln- 

donor's  debu.     yjick.    On  the  31st  of  May,  Messrs,  Olyn  dk  Co.  remitted 

the  9002.  pursuant  to  these  instructions,  and  advice  of  such 

remittance  was  received  atii^t£;u^on  the  morning  of  the 

Jst  of  June. 
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A±  about  one  o'clock  on  that  day  the  testator  died  in- 
solvent Subsequently,  Thomas  Leiihead  paid  2002.,  part 
of  tlie  900i.,  to  Harley  Robert  Johnston^  who  had  no  notice 
of  tlie  gifl  previously  to  the  testator's  death.  This  was  a 
creditors'  suit  against  the  estate  of  John  Forstevy  the  tes- 
t&tor. 


1864. 


StalemerU. 


Mr.  WiUcocky  Q.  C,  and  Mr.  Harrison  for  the  Plaintiff. 
— ^The  gift  of  the  200Z.  to  Thomas  Leiihead  for  H.  R 
JTohnston  was  a  donatio  mortis  causa,  for  it  was  given  ob- 
viously for  testamentary  purposes,  and  "  in  the  extremity 
of  sickness  and  in  contemplation  of  death,"  as  the  bond 
■was  given  in  Gardner  v.  Parker  (a). 

A  donatio  mortis  causa  is  liable  to  the  debts  of  the 
donor:  Smith  v.  Casen,  cited  in  Drury  y.  SmiA{b\  [Vice- 
Chakcbllob. — I  think  that  is  so  settled  now.]  This  was 
not  a  good  trust  for  H,  It,  Johnston^  for  it  was  not  com- 
municated to  him;  and  there  is  nothing  in  the  transac- 
tion which  necessarily  implies  that  the  donor,  intending 
only  a  benefit  to  take  effect  after  his  death,  meant  to 
place  this  property  out  of  his  control  in  his  lifetime: 
Hughes  v.  Stvhbs  (c).  [Vicb-Chncellor. — In  that  case 
the  benefit  intended  was  not  only  to  take  effect  after  the 
donor's  death,  but  also  "in  connexion  with  her  will;" 
and  it  could  only  be  determined  by  the  amount  of  the  le- 
gacy referred  to,  which  she  might  revoke  altogether.  Has 
it  ever  been  held,  that  notice  to  the  cestui  que  trust  is 
necessary?] 


ArgumenL 


Mr.  C.  M-  Boupell  for  other  parties. 

Mr.  Dickinson  for  H.  12.  Johnston, — ^This  was  a  good 
trust     A  man  may  make  verbally  a  binding  voluntary 


(a)  3  Madd.  184. 


(*)  1  P.  Wms.  406,  n. 
zz2 


(c)  1  Hare,  476. 
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declaration  of  trust  of  personal  property  in  his  own 
bands.  So,  if  he  make  an  assignment  of  the  property 
to  a  third  party  upon  a  verbal  trust,  provided  the  as- 
signment is  legally  perfected;  but  if  such  an  assign- 
ment be  so  far  imperfect  that  either  party  is  obliged  to 
seek  the  assistance  of  the  Court  of  Chancery  to  perfect 
the  trust,  as,  vhere  the  subject  is  not  legally  assignable, 
a  consideration  must  be  shewn:  Ward  v.  Audland(a). 
Here  the  assignment  was  perfect,  and  the  trustee  received 
the  money,  and  therefore  the  gift  inter  vivos  was  com- 
plete, and  notice  to  the  cestui  que  trust  was  not  necessaiy. 
[The  Vice-Chancelloe  referred  to  Moore  v.  Barton  (5).] 

It  is  impossible  to  consider  this  to  be  a  donatio  mortis 
causa;  for  there  is  nothing  whatever  to  raise  a  presump- 
tion, that  it  was  only  to  take  effect  on  the  death  of  the 
donor;  but  it  was  payable  on  demand  in  his  lifetime: 
Tate  V.  Hubert  (c).     The  testator  executed  his  codicil  on 
the  same  day,  and  might  have  given  it  by  such  codicil,  if 
that  had  been  his  intention.     Moreover,  part  of  the  9001 
was  given  in  payment  of  a  debt  to  the  donee,  and  there- 
fore was  not  revocable;  and  then  the  circumstance  which 
distinguishes  this  from  other  cases,  is  the  written  memo- 
randum disposing  of  the  money,  from  which  alone  the  in- 
tention is  to  be  gathered :  Edwards  v.  Jones  (d) ;  and  there 
is  nothing  in  this  memorandum  from  which  it  can  be  in- 
ferred that  a  donatio  mortis  causa  was  intended. 

Mr.  WiUcock,  Q.  C,  in  reply 


Judgment.       ViCB-ChaNCELLOE  SiR  W.  PaOE  WoOD: — 

Subject  to  the  question,  whether  this  was  a  donatio 


(a)  8  Beav.  201. 
(h)  20  L.  J.,  N.  S.,  Chanc.,  626 ; 
4  De  G.  &  S.  617. 


(c)  2Ve8.jun.  Ill, 
(flO  1  My  &  Cr.  285. 
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mortis  caus&,  i^hicb  I  will  presently  consider,  I  think 
tli&t,  consistently  with  the  authorities,  a  good  trust  was 
cre&ted  for  the  defendant  Harley  Robert  Johnston. 

The  case  of  Moore  v.  Darton  (a)  was  this: — ^There  was 

&  receipt  for  lOOi  by  WiUiam  Moore^  who  was  in  a  similar 

p<>8ition  to  that  of  Thomas  Leithead  in  this  case,  which 

'was  thus  expressed: — "Received  22nd  of  October,  1843, 

of  Miss  Darton,  for  the  use  of  Ann  Dye,  1002.,  to  be  paid 

to  her  at  Miss  Barton's  decease;  but  the  interest,  at  421 

per  cent,  to  be  paid  to  Miss  Darton. — 1002."     The  Vice- 

Chancellor  there  said,  "Although  this  was  not  signed 

by  the  giver  of  the  money,  yet  it  is  probable,  that,  she 

having  so  intended  the  transaction,  and  having  received 

the  document,  there  would  have  been  considered  a  suffi- 

cnent  assent  on  her  part  to  it      The  matter,  however, 

does  not  rest  there,  for  she  afterwards  signed  it,  the 

words  being,  *  I  approve  the  above — Betty  Darton/    The 

consequence  is,   that  Mr.  Moore,  having   received  this 

money,  became  trustee  of  it  for  the  use  of  Miss  Darton  for 

life,  and  subject  to  her  life  interest  for  the  use  of  Ann 

Dye,  whom  I  think  entitled  accordingly." 


66] 
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Tatm 

V, 

LllTHIlD. 

Judffment, 


In  this  case  LeUhead  received  the  cheque,  and  also  a  me- 
morandum on  the  same  sheet  of  paper  in  the  handwriting 
of  the  testator,  on  which  was  written  *^  Harley  Robert 
Johnston,  200Z.;"  and  I  think,  that,  under  these  circum- 
stances, a  trust  was  created  of  2002.  for  Harley  Robert 
Johnston  by  virtue  of  that  memorandum. 

The  question  of  donatio  mortis  causa  is  involved  in  this 
matter,  because  I  must  regard  the  whole  transaction,  to 
see  whether  the  donor  intended  merely  to  make  Leithead 
his  agent  to  pay  the  2002.  to  Johnston  after  his  death. 


(a)  20  L.  J.,  N.  S.,  Ghana,  626;  since  reported,  4  De  G.  &  a  517. 
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1864.  No  doubt^  the  fact  of  the  donor  being  on  his  deathbed, 

and  treating  part  of  the  money  as  an  executorship  fund, 
are  circumstances  in  favour  of  this  argument;  but  then  he 
was  indebted  to  Leiihead  in  the  sum  of  200{.,  which  he  de- 
JmdgmmL  YOteA  part  of  the  money  to  pay;  and  a  donatio  mortis 
causa  can  only  be  established  by  a  necessary  implication, 
or  an  expressed  intention,  that  the  gift  should  not  take 
effect  except  in  the  event  of  the  death  of  the  donor.  Id 
this  case,  if  he  had  recovered,  he  could  not  have  revoked 
the  gift  of  the  2001L  to  Leithectd;  for  I  must  assume,  that 
the  donor  intended  to  pay  the  debt  which  he  owed  to 
Leithead  immediately,  and  not  to  make  it  dependent  on 
his  death,  and,  if  so,  I  do  not  see  how  the  circumstance  of 
his  treating  part  of  the  money  as  an  executorship  Innd 
could  compel  me  to  infer  that  he  intetided  the  gift  to 
Harley  Robert  Johnston  to  be  a  donatio  mortis  causa,  any 
more  than  the  payment  to  Leiihead  himself 

I  am  therefore  of  opinion,  that,  when  this  money  was 
paid  to  the  account  of  Leitheady  he  became  a  trustee  of 
2001.  of  it  for  Harley  RobeH  Johnston. 
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AVERY  V,  LANGFORD.  J^y  i-<. 

JLN  1852  the  Plaintiff  ^very  was  a  general  merchant,  re-  Rettrainto/ 
siding  at  BoscasUe  in  Cornwall^  and  trading  in  coals,  timber,  ^  EttaUisk- 
building  materials,  lime,  corn,  malt,  manure,  and  other  ^'^'^^^•^^ 

articles  of  general  merchandise ;  and  the  Defendant  Lang-         

ford  was  also  a  general  merchant  at  BoscasUe;  and  litiga-  of  the  busineM 


tion  having  arisen  between  them  as  to  the  boundary  be- 


of  a  ffeneral 
merchant  in  a 

tween  certain  lands  belonging  to  the  Plaintiff  and  Defend-  country  place, 

,  .  w^®  vendor 

ant,  it  was  compromised,  upon  the  terms  contamed  in  a  agreed  to  give 
written  agreement  entered  into  between  them  in  March  8um°f  leooi. 
J  852,  which  were  in  effect,  that  the  Plaintiff  should  pur-  JJ^^^^e 
chase  of  the  Defendant,  for  the  sum  of  1600?.,  all  the  •hou3  be  there- 

after  concerned 

Defendant's  lands  at  jBo^cos^  within  certain  limits,  free  in  any ''trad- 
from  incumbrances:  "Mr.  Langford  to  enter  into  a  bond  mfnt'^^^SSna 
conditioned  to  pay  as  liquidated  damages  to  Mr.  -4  wry  the  nfighbouring  • 
sum  of  2000Z.  if  he  the  said  Langford  be,  after  the  29th  prising  a  conn- 
day  of  September  next,  concerned  in  any  trading  estab-  of  the  county  of 
lishment  within  the  district  comprised  between  Morwena-  ^w^i"ii, 
tow  and  New  Quay,  and  Launceaton  and  Bodmin"  was  not  too  ge- 

.  '     1        A  n  ./•  ^  «  neral  a  restraint 

This  was  a  suit  by  Avery  for  specific  performance  of  of  trade;  and 

^«  •  .  specific  perform- 

this  agreement  a^ce  of  the 

agreement  was 

decreed  at  the 

suit  of  the  ven- 
dor. 

Mr.  W.  M.  James,  Q.  G,  and  Mr.  Karalake  for  the  Plain-  .  in  ronstra- 

'  '  ing  the  condi- 

tiff  tion  of  such  a 

hond,  a  Court 
of  law  would 

Mr.  RoU,  Q.  C,  and  Mr.  (?.  if.  Oiffard  for  the  Defendant  take  into  con- 

.•..,.  ..  1  •/•  sidcration  the 

This  condition  is  void,  because  it  is  a  general  restraint  of  surrounding  cir- 
trading,  and  would  prevent  the  Defendant  from  carrying  Se""u^Tf  e«. 
on  even  the  trade  of  a  haberdasher,  chemist,  or  a  cattle  or  cutingthehond, 

,  and  would  con- 

horsedealer,  or,  in  fact,  any  trade  within  the  Bankrupt  sider  the  words 

*'  trading  esta- 
blishment" to 

mean  an  establishment  for  any  trade  likely  to  interfere  with  the  goodwill,  which  was  the  subject  of 

the  sale. 
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1851. 


Langpoed. 
ArpumemL 


Laws,  the  only  Jimits  being  as  to  the  space   and  time 
within  which  the  restriction  is  to  operate    And  such  a 
general  prohibition  is  an  injury  to  the  public,  and  is  s 
larger  restriction  than  was  reasonably  reqaired  for  the 
protection  of  the  Plaintiff.    In  Homer  v.  0rave8(a)j  Lord 
Chief  Justice  Tindal  thus  lays  down  the  rule: — ^^Tbe 
question  is,  whether  this  is  a  reasonable  restraint  of  trade. 
And  we  do  not  see  how  a  better  test  can  be  applied  to  ibe 
question,  whether  reasonable  or  not,  than  by  considering 
whether  the  restraint  is  such  only  as  to  afford  a  fair  pro- 
tection to  the  interests  of  the  party  in  favour  of  whom  it 
is  given,  and  not  so  large  as  to  interfere  with  the  interests 
of  the  public.    Whatever  restraint  is  larger  than  the  ne- 
cessary protection  of  the  party  can  be  of  no  benefit  to 
either;  it  can  oidy  be  oppressive,  and,  if  expressive,  it  19 
in  the  eye  of  the  law  unreasonable.  Whatever  is  injurions 
to  the  interests  of  the  public  is  void  on  the  grounds  of 
public  policy:"  Ward  v.  Byrne  (b),  MaUan  v.  lfay(c). 


The  reply  was  not  heard. 


Judgment       ViCB-ChaNCBLLOB  SiE  W.  PaGB  WoOD: — 

In  the  absence  of  any  distinct  authority,  I  do  not  think 
that  I  can  hold  that  the  restriction  contained  in  this 
agreement  is  too  wide  to  be  supported.  In  addition  to 
the  judgment  read  by  Mr.  Giffard,  Lord  Chief  Justice 
Tindal  laid  down  the  doctrine  in  similar  terms  in  the  case 
of  Hitchcock  v.  Coker  (d),  where  he  said :  "  We  agree  in  tie 
general  principle  adopted  by  the  Court,  that,  where  the 
restraint  of  a  party  from  carrying  on  a  trade  is  largerand 
wider  than  the  protection  of  the  party  with  whom  the  con- 
tract is  made  can  possibly  require,  such  restraint  must  be 


(a)  7  Bing.  736. 
(6)  6  M.  &  W.  648. 


(c)  11M.&W.663. 
{d)  6  Ad.  &  £.  464. 


JudffmmiL 
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considered  as  unreasonable  in  lav,  and  the  contract  which        18M. 
'prould  enforce  it  must  be  therefore  void" 

The  difficulty  is  in  the  application  of  that  principle  to 
this  case.    The  question  there  was  as  to  the  space  within 
"irhich  such  a  restriction  would  be  good,  and  the  time  of 
its  duration.    With  respect  to  the  latter,  it  has  been  held, 
th&t  a  trade  is  a  thing  saleable ;  and  that  the  restriction 
for  the  term  of  a  life,  though  not  the  life  of  the  original 
vendor,  is  not  an  unreasonable  condition.    The  terms  here 
are,  that  the  vendor  should  not  be  concerned  in  any  trad- 
ing establishment  within  a  certain  district.     I  think  there 
can  be  no  dispute  that  the  district  specified  in  this  case  is 
not  more  extensive  than  was  necessary  to  support  the 
good- will  of  the  trade  which  was  purchased.  The  chief  ques- 
tion is  upon  the  words  "  trading  establishment,"  the  sub- 
ject of  this  agreement.     It  seems  to  me  to  be  right,  that 
the  Plaintiff  should  be  protected  against  the  Defendant's 
setting  up  in  trade  as  a  haberdasher,  or  dealing  in  almost 
any  article  you  could  name  within  this  district;  for  the 
business  sold  is  that  of  a  general  merchant,  and  every  one 
knows  that  in  a  country  place  that  comprehends  almost 
every  kind  of  trade.     It  was  suggested,  that  the  Plaintiff 
would  not  trade  as  a  chemist,  for  example ;  but  it  is  by  no 
means  certain  that  he  might  not  find  it  convenient  to 
sell  drugs.    The  occupations  of  a  cattle  dealer  or  horse 
dealer  certainly  would  not  probably  be  carried  on  by  a 
general  merchant;  but  a  Court  of  law  in  an  action  upon 
the  bond  would  take  into  consideration,  in  construing 
the  words  "  trading  establishment,"  the  object  of  the  bond, 
and  the  surrounding  circumstances  at  the  time   of  its 
execution ;  and  the  reasonable  construction  of  the  words 
"  trading  establishment"  in  this  case,  according  to  popular 
usage,  would  by  no  means  necessarily  include  all  the 
various  trades  subject  to  the  Bankrupt  Laws.     In  fact, 
that   was  the  fallacy  of  the  Defendant's  argument     It 
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In  this  division  the  restriction  was  held  to  be  gooA-^contimied: — 


Name  of  Cam  amd  Refmrmee. 


1847.  NicholUv.  Stretton^ ) 
10  Q.  B.  346,  and  7  } 
Beay.  42      .  .) 

1849.  Sainter  o.  FeigoB- ) 
son,  7  C.  B.  716  .        .  j 

1850.  Aikiiu  v.  Kinnier,  | 
4  Exch.  776 


1850.  ElTea  «.  Oioftfl.  10  \ 
C.  B.241    . 

1852.  Turner  v.  Etana,  2 
De  G.,  M.  &  G.  740    . 


1853.Tall]fio.Tami,lEL 
&B.  391      . 


Dnade.         Hetinetim  m  Tims, 


Solicitor  ,< 

Saigeon  .  < 

Snigeon  .  | 
Butcher 


Wine  and  api- 1 
rit  merchant  \ 


Canyasaing 
trade    of  a 
publisher  . 


Lifetime         of 
coYenantor 

Lifetime         of 
covenantor 

Lifetime         of 
covenantor 

Lifetime  of  vendor 
Lifetime  of  vendor 


Lifetime 
covenantor 


of 


Rettndiom  09  to  /taa. 


For  any  peraona  thca 
clienti  of  the  eoTeain- 

tee. 

At  Haccleafield,  onrittun 
seven  miles  thereot 

At  No.  28,  Donet<t» 
cent,  or  within  two  and 
a  h^  miles  thereot 

!  Within  five  miles  fmn! 
premises  sold. 

!  Within  the  three  eoonties 
of  Camarvonf  Angittey, 
and  Merioneth. 

^In  London,  or  in  tbe 
counties  of  Middlesex 
or  Surrey,  or  withia 
150  miles  of  the  Geoe- 
ral  Poet  Office;  in  Dnb- 
lln  or  Edinbnxgh,  or 
within  fifty  miles  from 
either  of  them. 


In  the  following  instances  the  restraint  was  held  to  be  void: — 


! 

81.  Young  o.  Timmins, ) 
1  C.  &  J.  331  .  t 


1831.  Homer  o.  Graves, 
7  Bing.  735       .  . 

1831 


1839.  Warde  ©.  Byrne,  5 
M.  k  W.  548 


1840.  Hinde  v.  Gray,  1 
M.  k  Gr.  195 


1843.  Mallan  v.  May,  11 
M.  &  W.  653 


'.I 


1847.  Price  V.  Green,  16  ^ 
M.  &  W.  846       . 


Dentist  .     ./ 
Braes  founders 


Notto*yytow 
or  he  employ- 
ed in**  the 
business  of 
a  coal  mer- 
chant 

Brewer  or  ] 
agent  for  the  > 
si^e  of  ale     ) 


Dentist 


Perfumer, 
toyman,  and 
hair      mer- 
chant 


of 


Lifetime 
covenantee 

"At  any  Ume." 
{IntmffieieMt 
oonnderaium)    . 

While  in  plain- 
titf'a  employ- 
ment, or  nine 
months  after   . 

Ten  years,  if  the 
lessor  should 
so  long  live 


Lifetime      '    of 
covenantor 


Lifetime  of  ven- 
dor 


I  At  or  within  100  miks  of 
;     York. 

I  Anywhere  except  in  LoD- 
^  don,  or  within  sii  miiei 
I     thereof. 


•  Unlimited. 


"Sheffield  or  etaewhot" 

In  any  of  the  town  or 
places  in  Kn^inl  or 
Scotland,  in  which  the 
covenantees  might  h»n 
been  practiaing. 

:  Within  600  miles   ftom 
I     London    or  Westmin- 
ster. 
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SPICKERNELL  v.  HOTHAM.  Jvly  14<A. 

A  HIS  was  a  suit  for  administration  of  the  estate  of  ^<f»<^  </^- 
George  F.  Drury,  the  testator  in  the  cause.    The  first  Aeknowtedg- 
question  that  arose  was,  as  to  the  effect  of  the  following  dmoe^Tnt^— 
documents  to  prevent  interest  upon  the  debt  being  barred  ^A^^^^^ 
by  the  Statute  of  Limitations.  -4,  gave  to  5.  a 

promissory  note, 

"  Kirby  Haa,  1 0th  October,  1834.      K  for'mif. 

"  I  promise  to  pay  to  Miss  Meyer,  or  her  order,  on  de-  J^  ^^^"n 

mand,  the  sum  of  837t  Is.  6A  ?Jf  °5*''   . 

«  Gboege  V.  Deuet."      l^*;^^ 

A.  then  pro- 

In  December,  1834,  Miss  ilf ewer  required  payment  of  misedtopay 

•^  T^  t     •  interest,  and 

the  money  due  upon  this  note,  and  0,  V.  Drury,  being  un-  signed  an  un- 
able to  pay,  promised  to  pay  interest  at  4  per  cent,  from  Jll^Sm,  dated* 
December  2nd,  1834;  and  his  wife  wrote  the  following  ^J'^ig'sf^^' 
letter  accompanying  a  memorandum  on  the  same  sheet,  follows:— 
which  was  signed  by  him,  but  was  not  stamped: —  pay  to  b,  837/., 

with  4L  per 

"  As  it  is  not  any  inconvenience  to  you  to  let  the  int^-  thereon!*T" 
est  run  on,  we  shall  thank  you  to  let  it  do  so.    Drury  will  Neither  princi- 

•^  "^  pal  nor  interest 

was  paid ;  but, 
in  January,  1848,  A.  wrote  to  B.  a  letter  referring  te  a  promissory  note  for  a  debt  which  he  ac- 
knowledged,  and  promised  thereby  to  pay. 

Held,  that  the  memorandum  of  December,  1834,  and  a  letter  accompanying  it,  shewed  that  in- 
terest was  running;  and  that,  though  in  forma  promissory  note,  and  unstamp^,  it  could  be  looked 
at  to  see  to  what  debt  this  interest  was  to  be  referred;  and  that,  as  no  other  debt  was  proved  to 
exist,  the  837/.  there  mentioned  was  to  be  assumed  to  be  part  of  the  S37/.  Is.  6d.  secured  by  the  for- 
mer promissory  note. 

Hidd,  also,  that,  in  the  absence  of  proof  of  the  existence  of  any  other  promissory  note  to  which  it 
could  relate,  the  letter  of  1848  must  be  taken  to  refer  to  the  promissory  note  of  October,  1834,  and 
thus  to  take  it  out  of  the  Statute  of  Limitations. 

By  a  marriage  settlement,  dated  in  1828,  A.  coyenanted  to  tiaosfer  a  sum  of  stock  bdonging  to  Urn 
to  trustees,  upon  trust  to  pay  the  dividends  to  himself  for  life,  and  then  upon  trusts  for  the  benefit 
of  the  intended  wife  and  the  issue  of  the  marriage.  The  stock  was  not  transferred :  —Held,  that  A. 
was  not  a  trustee  of  it  within  the  exception  of  Uie  Statute  of  Limitations;  bat,  that  it  was  a  debt 
from  him,  and  that,  notwithstanding  his  life  interest,  time  began  to  run  against  this  debt  firom  the 
execution  of  the  settlement. 

In  1 825,  A.  borrowed  from  the  executors  in  trost  of  a  will,  a  fund  which  was  thereby  bequeathed 
to  them  in  tnist  for  himself  for  life  and  then  for  other  persons,  and  gave  to  them  a  promissory  note 
for  the  repayment  of  this  sum  to  them  as  **  executors  in  trust,"  with  kwfixl  interest: — Held,  that^. 
borrowed  the  fund  and  promised  to  repay  it  as  trust  money,  and  therefore  that  lapse  of  time  was  no 
bar  to  the  claim  against  him  for  repayment 


SnCKKBXSU 
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write  here  the  memorandum,  and  then  you  can  tear  it  off. 

'  I  promise  to  pay  to  Miss  Meyer  the  sum  of  8372^,  niih 
HoTHAM.      4L  per  cent,  interest  thereon. 

'OeorgeV.Drury: 
""Buxion,  2nd  December,  1834." 

Neither  principal  nor  interest  was  ever  paid. 

On  the  18th  of  January,  1848,  the  said  0.  V.  Drury 
wrote  to  the  said  Miss  Meyer  a  letter  in  the  foUowiz?^ 
terms: — "In  my  next  yisit  to  you,  when  I  was  ^XKirbyy  I 
purposed  noticing  the  pecuniary  obligation  my  dearest 
wife  and  myself  were  under  to  you,  when  my  sudden  un- 
happy departure  deprived  me  of  this  opportunity.    This 
money  will  be  forthcoming  whenever  you  will  require  it^ 
and  indeed  would  have  been  liquidated  long  ago,  had  not 
all  my  available  funds  been  swallowed  up  (some  thousands 
left  by  my  predecessor,  add  to  which  the  loss  of  the  Crown 
grant  of  iferein  Wiltshire)  in  making  this  place  habitable, 
and  in  repairing  farm  houses,  and  numerous  other  ex- 
penses.    I  am  therefore  only  just  beginning  to  feel  mv 
way.    The  first  opportunity,  I  shall  make  it  a  point  to  re- 
pay you,  with  the  grateful  acknowledgments  due  to  yon, 
and,  to  prevent  accidents  or  uncertainty,  I  have  long  pre- 
vious to  this  mentioned  the  amount  in  my  will,  to  be  paid 
to  you  or  your  agents  and  executors,  &a     Mrs.  Drury  I 
am  not  aware  left  any  regular  memorandum  in  her  papery 
nor  was  she  sensible  it  was  essentially  necessary,  as  she 
knew  I  had  given  you  a  note  of  hand  for  the  amount. 
Believe  me,  that,  with  my  best  acknowledgments,  I  own 
myself  answerable  for  this  debt;  and  if  it  will  suit  you  to 
grant  me  a  little  longer  credit,  I  will  most  cheerfullj  dis- 
charge the  amount  to  your  order.'* 

The  Master  found  that  the  principal  sum  secured  by  the 
promissory  note  of  the  10th  of  October,  1834,  was  due, 
together  with  interest  thereon  from  the  18th  of  January, 
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1848.     To  this  report  an  exception  was  taken,  for  that  in- 
terest -was  due  from  the  2nd  of  December,  1834. 


671 


Mr.  JameSy  Q.  C,  and  Mr.  J".  H,  Humphrys  for  the  ex- 
ception.— The  promissory  note  was  payable  on  demand, 
and  interest  would  become  due  when  a  demand  was  made; 
and  the    memorandum  of  the  2nd  of  December,  1834, 
shews  that  interest  was  running  on  8372.,  which  must 
mean  this  debt     Then  the  letter  of  the  18th  of  January, 
1848,  was  an  acknowledgment  which  prevented  the  oper- 
ation  of  the  Statute  of  Limitations.     In  Edmonds  v. 
Ooater(a),  a  debt  owing  on  a  promissory  note  to  W.  was 
held  to  be  sufficiently  acknowledged  by  a  letter  in  answer 
to  an  application  by  her  agent  for  payment,  containing  the 
following  words: — "  I  hope  to  be  at  H.  soon,  when  I  trust 
everything  will  be  arranged  with  W,  agreeable  to  her 
wishes." 


1654 


SPiCKKRNMLL 
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ArgumeHL 


Mr.  Chandless,  Q.  C,  and  Mr.  Messiter^  contrL — The  ac- 
knowledgment is  not  sufficient.     To  prevent  the  debt  from 
being  barred,  there  should  be  a  clear  acknowledgment  from 
which  a  Court  of  law  would  imply  a  fresh  promise  to  pay. 
Then  the  letter  may  refer  to  some  other  debt, — there  is 
nothing  to  connect  it  with  this  promissory  note.     [The 
Vice-Chancelloe  referred  to  Shortreed  v.  Cheek  {b)^  where 
a  debtor  wrote — "  I  will  pay  the  promissory  note;"  and  it 
was  held  that  the  onus  of  proving  the  existence  of  more 
than  one  promissory  note  to  which  the  letter  might  refer 
was  thrown  upon  the  person  disputing  the  debt.]     Here 
the  promissory  note  is  not  properly  stamped.     [VicB- 
Chancellob. — The    Master  has  found  that  the  principal 
sum  is  due,  and  that  is  not  excepted  to.^    The  second 
document  is  a  promissory  note,  and  is  also  not  properly 


(a)  15  Be&v.  415. 


(b)  1  Ad.  &  E.  67. 
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stamped^  and  therefore  cannot  be  used  as  eyidence  of  a 
promise  to  pay  interest  [Yiob-Chaitoellob. — It  is  only 
used  to  shew  upon  what  sum  the  interest  just  before  men- 
tioned was  running.]  It  is  not  shewn  that  it  was  the  sum 
secured  bj  the  former  promissory  note. 


JwdgmaU.       YlCE-CnAKCELLOK  SiB  W.  PaOE  WoOD  : — 

^  I  think  I  must  treat  the  debt  as  due;  but  there  still  re- 

mains the  question,  what  arrear  of  interest  can  be  reoo* 
vered.    The  promissory  note  is  payable  on  demand,  and 
would  bear  interest  from  the  time  when  a  demand  was 
made.    The  letter  of  the  2nd  of  December,  1834,  speaks 
of  interest  then  running,  and  the  promissory  note  on  the 
same  paper  shews  that  it  was  interest  on  8371.    It  is  ar* 
gued,  that,  this  being  a  promissory  note  and  not  properly 
stamped,  it  cannot  be  used  as  evidence  of  an  undertaking 
to  pay  interest;  but  the  purpose  for  which  it  is  used  Is, 
to  shew  to  what  debt  the  interest  which  was  running  is  to 
be  referred,  and  it  is  not  produced  as  containing  in  itself  a 
promise  to  pay  interest.    Suppose  the  letter  had  been 
'^as  interest  is  running,  I  have  sent  you  a  bond  for  a 
security,"  and  the  bond  so  sent  was  unstamped,  I  might 
look  at  it  to  discover  on  what  debt  the  interest  was  run- 
ning, without  making  it  of  any  avail  as  a  bond.    In  the 
same  manner  I  look  at  this  memorandum,  and  find  that 
the  debt  was  8372.     It  is  argued,  that  that  is  not  the  debt 
for  which  the  former  promissory  note  was  given;  but  in 
the  absence  of  proof  of  the  existence  of  any  other  debt,  I 
must  take  them  to  be  the  same :  and  therefore  it  is  proved 
that  interest  was  running  upon  this  promissory  note  on 
the  2nd  of  December,  1834. 

The  next  point  is  as  to  the  acknowledgment  contained 
in  the  letter  of  the  18th  of  January,  1848,  in  which  there 
is  a  distinct  promise  to  pay,  and  a  reference  to  a  promis- 
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sory  note.     Only  one  promissory  note  has  been  proved  to  1354. 

exist,  for  I  cannot  treat  the  memorandum  attached  to  the  „  '' — '' — 

1                  ^1            1      i.  Spick  iRNiLL 

letter  of  tne  2nd  of  December,  1834,  as  a  promissory  note  ». 

itself      I  therefore  think  that  there  has  been  a  sufficient  ^^*'- 

acknowledgment,  and  that  this  debt  will  be  payable  with  •^«'*«««'- 
interest  firom  the  2nd  of  December,  1834. 


The  next  question  arose  upon  the  following  claim; — 

Thomas  Price,  Harry  Stephen  Thompson,  James  Croft,     Statement 
and  Stephen  Croft,  as  trustees,  claimed  to  be  specialty 
creditors  of  the  testator  in  the  cause,  under  and  by  virtue 
of  an  indenture,  dated  the  26th  of  September,  1828,  and 
made  between  the  testator  of  the  first  part,  the  Rev. 
Thomas  HcUton  Croft  of  the  second  part,  Eliza  Thompson, 
spinster,  of  the  third  part,  and  the  said  trustees  of  the 
fourth  part,  whereby,  after  reciting  that  a  marriage  was 
intended   between  the  said  Thomas  Hatton   Croft  and 
Miza  Thompson;  and  that  the  said  testator,  being  de- 
sirous of  making  some  provision,  after  the  decease  of  the 
survivor  of  himself  and  Charlotte  his  wife,  for  the  said 
Eliza  Thompson  and  the  issue  of  the  said  marriage,  had 
agreed  to  transfer  962Z.  New  42.  per  cent.  Annuities  be- 
longing to  him  unto  the  said  trustees,  upon  the  trusts  and 
for  the  purposes  thereinafter  expressed  or  referred  to,  the 
said  testator,  for  himself,  his  heirs,  executors,  administra- 
tors, and  assigns,  covenanted  with  the  said  trustees,  that 
he  the  said  testator,  his  executors  or  administrators,  would, 
immediately  after  the  solemnisation  of  the  said  intended 
marriage,  transfer  into  their  names  in  the  books  of  the 
Governor  and  Company  of  the  Bank  of  England  the  said 
9622.  New  4Z.  per  cent.  Bank  Annuities ;  and  it  was  thereby 
declared,  that  the  said  trustees  should  permit  the  said  tes- 
tator to  receive  the  dividends  of  the  said  9622.  New  42^  per 
cent.  Annuities  for  his  own  use  during  his  life,  and  after 

VOL.  I.  AAA  B.  K.  W. 
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his  decease  should  permit  the  said  GharkiU  Drmry  his 
wife  to  TeoeiTO  the  said  diiddends  dHzing  her  life,  and 
after  the  decease  of  the  survivor  of  them  should  hold  the 
said  9621.  Kew  41.  per  cent  Annuities,  and  the  divideiids 
thereof  upon  the  trusts  therein  dedared  for  the  benefit 
of  the  said  Sliea  Tbompmn  and  the  issue  ef  the  said 
then  intended  marriage. 


The  marriage  b^ween  tke  said  Thomas  HaUon  Ctx^ 
and  Eliza  Thompson  was  duly  solemnised;  but  the  said 
testator  did  not  during  his  lifetime  transfer  the  said  9621. 
New  4i.  per  ceoL  Annuities  to  the  trustees,  pursoaiitto  his 
said  ooyenant 


ArgwmenL  Mr.  J.  H\  Palmer  for  the  trustee&^This  dd>t  is  a  spe- 
cialty  debt,  and  is  not  barred  by  l^e  stotute,  because  time 
did  not  run  against  the  claim  during  the  lifetime  of  the 
testator  to  whom  the  interest  was  payable  Cmt  life,  iqpoii 
the  doctrine  laid  down  in  BwrreU  y.  2%«  Earl  ijf  Bgre- 
mxmt{a)y  where  it  was  held,  that,  if  the  owner  of  a  disige 
upon  on  estate  be  also  tenant  for  life  of  the  estate,  as  he 
is  bound  to  apply  the  rents  in  payment  of  the  interest  of 
the  charge,  he  will  be  assumed  to  haye  done  so;  and 
thus  time  wUl  not  run  against  the  charge  during  his  life 
And  it  was  decided  in  Megginson  y.  Harper(b)  that  pert 
payment  to  a  cestui  que  trust  would  preyent  the  operation 
of  the  statute.  But  further,  this  is  not  a  mere  debl,  tmt 
a  trust;  for  the  testator  coyenanted  to  transfer  a  certain 
sum  of  stock  then  belonging  to  him;  and  therefore  he  was 
a  trustee  of  this  stock  until  he  should  transfer  it  aooord- 
ing  to  his  coyenant 


(a)  7  Beay.  205. 


(6)2Gr.&M.3S8. 
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YicE-CEULscBiJjm  SiE  W.  Pa6b  Wood:—  18M. 

This  is  like  many  other  cases  which  occur  upon  the  Spickshnsli. 
Statute  of  LiMitations,  a  case  of  considerable  hardship;  hotram. 
but  the  l^islature  having  enacted,  that  the  lapse  of  a 
certain  period  shall  bar  the  right  to  recover  a  debt,  I  can 
see  nothing  in  this  case  to  take  it  out  of  the  operation  of 
the  statute.  The  debt  in  question  is  a  legal  debt,  which 
accrued  in  1828  in  respect  of  a  breach  of  covenant  by  the 
omission  to  transfer  a  sum  of  stock  into  the  names  of 
trustees  which  ought  then  to  have  been  done. 

I  think  that  the  principle  of  Burrdl  v.  The  Earl  of 
Egr€mdnt(a),  can  have  no  application  to  this  case.  It  was 
there  decided,  that,  when  there  is  a  charge  on  real  estate, 
and  it  is'the  duty  of  the  person  entitled  to  the  charge  to' 
keep.dowh  the  interest,  it  is  assumed  that  he,  being  in  pos- 
session of  the  estate,  has  dotie  his  duty,  and  that  the  in- 
terest has  bden  paid  to  himself  But  here  the  sum  of 
stock  which  ought  to  have  been  brought  into  estistence  as 
a  trust  fund  never  had  any  such  existence,  and  I  cannot 
assume  that  a  person  has  been  paying  himsdf  the  interest 
of  a  non-existing  fund. 

l^e  cestuis  que  trust  could  not  get  at  the  fund  in  any 
other  way  than  by  an  action  to  be  brought  by  the  trus- 
tees ;  therefore,  it  is  not  in  any  sense  a  trust  on  the  part 
of  the  testator,  and  the  action  upon  the  covenant  is  now 
barred  by  the  statute. 


The  third  question  arose  thus: — ^The  executors  in  trust 
of  the  will  of  Henry  Thompson^  deceased,  having  certain 
trust  fiinds  bequeathed  to  them  in  trust  for  0.  V.  Drury 
and  Charlotte  his  wife,  for  their  lives  and  the  life  of  the  sur- 
vivor, and  after  the  decease  of  the  survivor  in  trust 

(a)  7  Beav.  205. 
A  A  A  2 
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for  their  children,  if  any,  and  in  default  of  issue  for 
other  purposes,  in  1825  lent  these  trust  moneys  to  0, 
V.  Drury  upon  a  request  in  writing  signed  by  him- 
self and  his  wife,  and  contained  in  a  memorandum  which 
recited  the  trust;  and  0,  F.  Drury  thereupon  gave  to  them 
a  promissory  note  for  the  moneys  so  lent,  with  lawful  in- 
terest for  the  same,  upon  demand,  the  note  being  in  form, 
''  I  promise  to  pay  Richard  John  Thompson^  £sq^  aod 
Henry  Thompson,  Esq.,  executors  in  trust  of  Henry 
Thompson,  Esq.,  deceased,  or  their  order,"  &c.  • 


ArywmenL  Vt>  J-  H.  Palmer  contended,  that  Drury  took  these 
moneys  as  trust  moneys,  and  that  his  estate  was  answer- 
able for  them,  and  that  the  Statute  of  Limitations  did 
not  apply ;  or  if  not,  then,  by  the  conjoint  effect  of  .BiirreB 
y.  The  Earl  of  I!gremont(a),  and  Megginson  ▼.  Harper(b)y 
as  Drury  was  entitled  to  a  life  interest  in  these  fanis 
by  the  will,  time  did  not  run  against  the  claim  during  his 
life. 

ICr.  Cfhandless,  Q.  C,  and  ICr.  Messiter  distinguished  the 
cases  referred  to,  and  argued  that  there  could  be  no  trusty 
for  it  was  not  shewn  that  there  was  any  power  to  lend  the 
fund  upon  personal  security.  [The  Vicb-Chanckllob.— 
This  was  borrowed  as  trust  money,  and  was  to  be  repaid 
to  the  lenders  as  '^ executors  in  trust''  of  the  wilL] 


Judffmettt,     Vicb-Chancbllob  Sib  W.  Pagb  Wood  : — 

I  should  have  some  difficulty  in  allowing  this  claim,  up- 
on the  ground  of  the  testator  having  been  entitled  to  the 
interest  of  these  funds  during  his  life,  on  the  principle  of 
Burred  v.  The  Earl  of  Egremont(a). 


(a)  7  Beav.  205. 


(h)  S  Cr.  &  M.  328. 


CASES  IN  CHANCEBT. 

Here,  no  act  has  been  done  by  the  tenant  for  life.  In 
that  case  he  had  received  the  rents,  and  the  law  would 
presume  that  thej  were  applied  inpayment  of  the  interest 
of  a  charige  upon  the  property.  The  difficulty  is  occa- 
sioned by  the  expression  in  the  statute  9  Geo.  4,  c.  14, 

SLl. 
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But  I  think  thatDruryin  this  case  must  be  taken  to  have 
received  these  moneys  into  his  hands  as  trust  moneys.  It  is 
argued,  that  there  was  no  power  to  lend  the  trust  moneys 
in  such  a  manner;  but,  in  the  absence  of  evidencCy  the  as- 
sumption is  the  other  way.  If  I  could  not  assume  that  there 
was  such  a  power,  I  should  be  obliged  to  hold,  that  Drury 
received  this  money  in  breach  of,  and  subject  to,  the  trust, 
and  then  the  circumstance  of  his  being  tenant  for  life 
would  be  important  as  to  the  question  of  laches;  for  the 
fact  that  he  was  entitled  to  receive  all  the  income  dur- 
ing that  period  would  be  some  reason  for  not  applying  to 
him  for  payment  of  the  principal,  and,  therefore,  would 
be  a  ground  for  now  arguing  that  the  clium  was  not 
barred 


I  therefore  think  that  the  money  so  borrowed  by  the 
testator  must  be  repaid  with  interest. 
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j^y  I8rt.  PRANCE  V.  SYMPSON. 

Siahaeo/Limi-  xN  August^  1845,  the  Plaintiff,  being  a  solicitor  and  s 
^^I^Zao^'  registered  promoter  of  a  provisionally  registered  company 
huwU^menL  called  The  Bridgeutater  and  Minehead  Railway  Company, 
To  prevent  the  in  pursuance  of  an  agreement  contained  in  certain  letteis 
an  acooantfrom  between  himself  and  the  Defendant,  appointed  the  firm  of 
S^^stitatetf"^  -4'5edtett  <t  Sympson,  in  which  the  Defendant  was  apart- 
Limitatioiu,  it  ner,  jointly  with  himself,  solicitors  to  the  company,  upon 
to  hare  an  ac-  the  terms,  that  in  all  matters  they  should  act  jointly,  and 
tlMUi  dSt^i'  divide  all  profits  equally;  and  that  in  arriving  at  such  di- 
buTft  M  m^'  vision  each  party  should  allow  to  the  other  iOt  per  cent 
cient  that  there   on  his  and  their  outlay. 

shoald  be  an  ac- 
knowledgment 

that  theaccoant  This  appointment  was  confirmed  by  the  directoiB,  and 
a^mniM  to"  registered  according  to  the  provisions  of  the  Act  fortbe 
£L?if^        Registration  of  Joint  Sto<jk  Companies,  7  &  8  Vict  c.  110. 

•honld  be  found  j  .  . 

to  be  againit  The  bill  for  incorporating  the  company  was  afterwards 
party.  Opposed  before  the  Committee  of  the  House  of  Commons, 
^^faaring  a  and,  after  a  contest  of  eighteen  days,  was  lost;  and  there- 
count  agsinat  upon  the  attempted  formation  of  the  company  was  aban- 
nipwt  of  T  doned,  and  the  directors  proceeded  to  ascertain  the  amount 
former  partner-  of  their  liabilities,  and,  amongst  others,  the  costs  due  to 
them,  wrote  to  the  solicitors  of  the  company;  which  liabilities  were  dis- 
hegoea/oughr  charged  by  the  directors  in  the  year  1846,  when  the  soli- 
%^^^  citors'  costs,  amounting  to  about  I2,000i,  were  paid  to  the 
8n4  Minehead  Defendant's  firm, 

account;  be- 

rad»  iny^ida       0^  *^«  18th  of  September,  1848,  the  Plaintiff  having 

that  there  ia  a 
balance  due  to 

him,  he  ii  grossly  mistaken,  as  such  balance  is  due  to  yonn  erer.  A."*  B,  answered,—**  Mj tar 
A.^Bridgewater  and  Minekead:  I  have  had  a  lon^  talk  with  my  partner  about  this  matter;  he  aji 
and  insists,  that  there  is  a  hrge  balance  coming  to  hnn,  but  I  hare  put  the  matter  right  with  hiiB,tfd 
you  and  I  must  go  into  it  and  settle  the  account  It  is  necessary  that  we  should  sit  down  to  du 
matter,  and  put  it  on  the  square  :'* — ffdd^  that  this  was  a  sufficient  acknowledgment  of  th«  rigbt  to 
aa  account,  and  promise  to  pay  anything  that  might  be  due,  to  save  the  right  to  sue  for  an  aceout 
in  equity  from  being  barred  by  the  statute. 


1854. 
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previously  sent  to  the  Defendant  a  statement  of  his  own 
account,  wrote  to  him:-^ 

'*  Dear  Synipaqn^ — ^Do  oblige  me  by  having  the  Bridge- 
tocUer  and  Mtnehead  accounts  made  out  up  to  the  time  of     Skuemeiu. 
ixu.ne  as  delivered  to  you.    I  want  it  for  a  particular  pur- 
pose which  presses  exceedingly.     "  Tours  ever, 

"VaUGHAH  PaAKCB.'* 


In  reply  the  Defendant  wrote  to  the  Plaintiff  the  fol- 
lowing letter: — 

''  I6th  September,  1848. 
**  My  dear  PranoBi — ^As  regards  the  Bridgewater  and 
Mindiead  expenditure,  I  will  sit  down  to  it  the  very  first 
hour  I  can  devote,  which  I  have  long  wished  to  do. 
"  In  great  haste,  believe  me,  &a 

"J.  D.Sympson.'' 

No  acoount  was  rendered ;  and  in  August,  1850,  the 
Plaintiff  understanding  that  it  was  the  intention  of 
A'Beckett  to  leave  this  country  for  Atistralia,  wrote  again 
to  the  Defendant 

*^  A'Beckett  before  he  goes  ought  to  settle  the  Bridgewater 
and  Minehead  account,  because,  if  he  is  under  any  idea 
that  there  is  a  balance  due  to  him,  he  is  grossly  mistaken, 
as  such  balance  is  due  to  "Yours  ever, 

"V.PaAKOB." 

In  reply  the  Defendant  wrote, 

"27th  August,  1860. 

"  My  dear  Prance. — Bridgewater  and  Minehead :  I  have 
had  a  long  talk  with  my  partner  about  this  matter;  he 
says,  and  insists,  that  there  is  a  large  balance  coming  to 
him;  but  I  have  put  the  matter  right  with  him,  and  you 
and  I  must  go  into  it  and  settle  the  account.  I  have  al- 
lowed him  a  sum  to  satisfy  him,  as,  if  you  remember,  there 
was  1000{.  paid  to  you  for  your  preliminary  expenses,  to 
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1854.        be  accounted  for.    It  is  necessary  we  should  sit  down  to 
this  matter  and  put  it  on  the  square. 

*'  Believe  me,  yours  most  faithfully, 

"J.  Dtbr  Sympsoh." 

A'BeckeU  quitted  England  for  Australia  in  the  latter 
end  of  the  year  1850^  having  assigned  to  the  Defendant 
all  his  interest  in  the  business. 

On  the  21st  of  December,  1853,  the  Plaintiff  filed  the 
bill  in  this  suit  for  an  account  The  Defendant  demurred 
for  want  of  equity.         

AfvumenL  Mr.  WfUcock,  Q-C,  and  Mr.  T.  H.  TerreO,  for  the  de- 
murrer. — ^The  remedy  is  barred  by  the  Statute  of  Limita- 
tions. The  objection  may  be  raised  by  demurrer:  Fotier 
V.  Hodg8on(a),  Hoare  v.  Peck(b).  [Viob-Chahcblloe:— 
I  think  that  is  settled,  at  least  so  that  I  cannot  alter  the 
practice.]  There  is  no  sufficient  acknowledgment  in  this 
case  to  avoid  the  effect  of  the  statute.  The  acknowledg- 
ment necessary  for  this  purpose  is  such  as  would  support 
an  action  of  assumpsit:  MorreU  v.  Frith(c).  "The  ac- 
knowledgment must  be  one  whereby  the  party  chaiges 
himself:"  Ootbtienayv.  W%U%ams(d).  [Vicb-Chancbllob:— 
Where  the  contract  results  in  an  account,  and  the  balance 
of  such  account  is  not  ascertained,  the  question  is,  whe- 
ther the  right  of  the  Plaintiff  to  an  account  is  acknow- 
ledged.] There  must  be,  further,  a  promise  to  pay  what 
may  be  found  due  upon  such  an  account.  [YicB-CHAir- 
cbllor: — Here  the  Defendant  has  written — "You  and  I 
must  go  into  it,  and  settle  the  account'^  That  letter  docs 
not  shew  what  account  is  referred  to :  HoUctnd  v.  Clarkl^ 
The  statute  is  even  a  bar  to  merchant's  accounts,  notwith- 
standing the  exception(/),  where  all  accounts  have  ceased 
for  six  years  (^). 

(a)  19  Ves.  180.  (/)  21  Jac.  1,  c  16,  a.  a 

(6)  6  Sim.  51.  (g)  Barber  v.  Barber,  18  Ves. 

(c)  3  M.  &  W.  402.  285:  but  see  Bobinefm  y.  Mm- 

(rf)  3  Hare,  550.  ander,  8  Bl.  N.  a  352,  2  a  & 

(«)  1  Y.  &  C.  C.  C.  151.  FijQ.  717. 
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Mr.  jRoft,   Q.C.,  and  Mr.  Boaburgh^  conir^  were  net 
heard. 


Vioe-Chanobllob  Sib  W.  Page  Wood  : — 

I  think  that  there  has  been  a  sufficient  acknowledg- 
ment in  writing  to  take  this  case  out  of  the  statute. 

[His  Honour  stated  the  facts  of  the  case  shortly,  and 
read  the  letter  of  the  13th  of  September,  1848,  and  the 
reply  of  the  15th  of  the  same  month,  and  also  the  letters 
of  the  26th  of  August,  1850,  and  the  27th  of  the  same 
month,  and  continued — ^] 

I  must  consider  whether  there  is  in  these  letters  a  suffi- 
cient acknowledgment  of  the  Defendant's  liability  to  ac- 
count, and  to  pay  the  balance  if  it  should  be  found  to 
be  against  him.    It  is  not  necessary  for  the  purpose  of  a 
suit  for  an  account  to  have  an  acknowledgment  that  a 
debt  is  actually  due;  but  it  is  enough  that  there  is  an 
acknowledgment  that  an  account  is  pending,  and  that 
the  Defendant  promises  to  pay  the  balance,  if  any,  due 
from  him  upon  such  account;  because  it  may  be,  that 
the  precise  result  of  the  account,  and  on  which  side  the 
balance   will  be,    cannot  be  known  before-hand.    The 
Pkdntiff's  letter  is  "A'Beckett  before  he  goes  ought  to 
settle  the  Bridgewaier  and  Minehead  account;''  and  that 
expression  alone  seems  to  bear  strongly  the  meaning  that 
there  was  a  balance  which  ought  to  be  paid  to  the  Plain- 
tiff.   The  letter  continues,  "  because,  if  he  is  under  any 
idea  that  there  is  a  balance  due  to  him,  he  is  grossly  mis- 
taken, as  such  balance  is  due  to  yours  ever,  F.  Prance." 
The  answer  to  that  letter  is,  "  My  dear  Prance — Bridge- 
water  and  Minehead — I  have  had  a  long  talk  with  my 
partner  about  this  matter,  he  says  and  insists  that  there 
is  a  large  balance  coming  to  him,  but  I  have  put  the 
matter  right  with  him,  and  you  and  I  must  go  into  it  and 
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Jndf/mmL 


settle  the  account/"  It  may  be  said,  that  there  is  some 
ambiguity  in  this,  but  the  following  words  entirely  remoTe 
it;  and  I  should  have  thought,  even  without  them,  that 
settling  the  account  meant  by  paying  any  balance  that 
might  be  due;  the  letter,  however,  continues,  ''I  have 
allowed  him  a  sum  to  satisfy  him,  as>  if  you  lemembtf , 
there  was  lOOOZ.  paid  to  you  for  your  preliminary  ex- 
penses, to  be  accounted  for.  It  is  necessaiy  that  we 
should  sit  down  to  this  matter  and  put  it  on  the  squara'' 
What  can  that  mean  but  an  engagement  that  any  balance 
that  might  be  due  should  be  paid?  It  id  argued,  that  the 
claim  referred  to  in  this  letter  is  of  money  due  from  or  to 
A' Beckett;  but  the  Plaintiff  could  not  at  that  time  have 
such  an  account  with  him  alone,  for  he  was  one  of  the 
partners  in  the  firm  of  A'Beckett  is  Sympmi^  and  no  ac- 
count is  stated  in  the  bill,  nor  did  any  account  apparently 
exist  between  him  and  the  Plaintiff  simply.  The  Plaintiff 
says  to  Sympson^  your  partner  is  going  abroad^  and  ought 
to  settle  this  account  before  he  goes;  the  answer  is^  I 
have  put  it  right  with  my  partner,  and  you  and  I  most 
go  into  it  and  settle  the  account,  and  we  must  put  this 
matter  on  the  square.  I  am  of  opinion  that  these  letters 
contain  a  sufficient  acknowledgment  of  the  existence  of 
an  unsettled  account,  and  a  sufficient  promise  to  settle 
it,  in  the  sense  of  payment,  to  take  this  case  out  of  the 
statute.    The  demurrer  must  be  overruled,  with  costs. 
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GOOLD  t^.  WHITE 


This 


Julif  1314  A- 


a  claim  hj  the  vendors  fer  specific  perform'  opykoUt^ 


anoc  of  an  agreement  by  the  Defendant  to  purchase  cer-  ^^/^ 


tarn  eopyludd  property  holden  of  the  manor  otAwre  and  <«»— ^^»^- 
MUoey  in  OlouoMerdnre.  ' 

The  prenunp- 

The  property  had  been  sold  subject  to  certain  condi-  «^^nder"wm 

iions  of  sale,   which  provided  «&  That  the  title  shall  ^^^^ 

ooxnmence  with  a  certain  copy  of  court  roll,  dated  the  ^^^  ™^^  * 

20th  of  May,  1801,  and  no  earlier  title  shall  be  required  u  shewn. 

to  be    shewn,  nor  shall  any  evidence  whatsoever  of  or  haring^lJloid 

relating  to  the  earlier   title  be  required  or  given,  nor  JJtiin*Sa*tX 

ehaU  any  objection   on  account  of  any  earlier  title  be  statementoand 

made."     "7.  All  statements  and  recitals  in  any  of  the  ofUieVue""^ 

title  deeds  or  muniments  of  title  shall  be  considered  as  ^eni  oS' 

satisfactory  evidence  of  the  facts  stated  or  recited:  and  in  ■Jw^w  becon- 

udered  as  satis- 

case  any  purchaser  shall  not,  within  fourteen  days  from  frctory  eri- 
the  delivery  of  the  said  abstract,  declare  his  dissatisfaction  fi^to^tteted^or 
with  the  title,  and  point  out  some  valid  objection  thereto,  "«*«i;  "<* « 

*  •  '    case  any  pnr- 

the  same  shall  be  considered  as  accepted,  and  the  pur-  «*»•»  should 

.  1     11  A.  11  1.1  \  .  1  not,  within  fonr- 

chaser  shall  not  afterwards  be  at  uberty  to  object  thereto ;  teen  days  from 
and  in  case  a  valid  objection  shall  be  made,  the  vendors  the  a^tPwC  de- 
shall  be  at  liberty  to  rescind  the  contract  as  to  such  lot  on  ^^^^^ 
returning  to  the  purchaser  his  deposit  without  interest''     ilie  title,  and 

point  out  some 
Talid  objection 
thereto,  the 
IHDM  ahould  be  eomidered  as  accepted;  the  pnrchaser  oljeeted,  that  the  first  smrender  on  the  abstract 
was  by  A^  and  J,  his  wife,  which  said  Jl,  it  was  therein  stated,  **  had  then  hitely  been  admitted 
there  tenant  in  tail  according  to  the  custom  of  that  manor;*  and  that  there  was  notlung  to  shew  how 
the  estate  taO  had  been  haired.    AfterwardSi,  the  purchaser  reqmred  evidenoe  that  the  custom  of 
of  the  manor  warranted  estates  tail.    The  first  surrender  was  dated  in  1801,  and  was  condition- 
al only.     In  1815,  the  same  parties  made  an  absolute  surrender  in  fee,  under  which  the  possession 
had  been  enjoyed  erer  since;— ^6^,  that  the  recital  was  conclusire  evidence,  under  the  conditions 
of  sale,  of  the  fiict  that  J,  had  been  admitted  tenant  in  tail,  but  not  that  this  was  according  to  the 
euateoi  of  the  manor,  for  this  waa  not  a  single  fiu:t,  but  a  deduction  horn  a  series  of  fiusts;  but  kdd^  that 
this  recital,  coupled  with  the  conditional  surrender  of  1801,  the  absolute  surrender  of  181 5,  and  the 
sabsequenl  possession  consistency  with  that  title,  was  sufficient  eTidsnos  that  the  custom  of  the 
manor  did  wanant  estates  tail. 
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The  copy  of  court  roll,  dated  the  20th  of  Uay»  1801, 
was  an  entry  of  the  admission  of  WiUiam  Jennings^  pur- 
suant to  a  conditional  surrender,  to  the  use  of  him,  his 
heirs  and  assigns,  for  ever,  which  was  in  such  copy  of 
court  roll  stated  to  have  been  made  by  WiUiafn  Powdl 
and  Jane  his  wife,  ''  which  said  Jane  had  then  lately  been 
admitted  there  tenant  in  tail  according  to  the  custom  of 
that  manor."    The  abstract  shewed  an  absolute  surrender 
by  these  parties  in  1815,  under  which  the  possession  ap- 
peared to  have  been  since  held   By  a  letter,  dated  Septem- 
ber 14fth,  1852,  the  purchaser's  solicitors  objected:    ^  We 
observe  that  in  the  copy  of  court  roll  of  the  20th  of  May, 
1 801,  Jane  Potvell  is  described  as  the  tenant  in  tail  of  the 
property  purchased  by  our  client    Throughout  the  ab- 
stract we  find  nothing  to  shew  how  the  estate  tail  has 
ever  been  barred,  and  we  therefore  submit  that  your 
clients'  title  is  defective.'' 

By  another  letter,  dated  the  8th  of  February,  1853,  the 
purchaser's  solicitors  wrote,  that  they  had  received  coun- 
sel's opinion  upon  the  title,  '*  and  he  advises  us  that  the 
objection  rabed  in  our  letter  of  the  14th  of  September 
last  is  a  good  objection;  and  that  it  is  incumbent  on  your 
clients,  before  they  require  our  client  to  complete  this  pur- 
chase, to  shew  by  legal  evidence  that  the  customs  of  Awre 
Manor  warrant  estates  tail,  and,  if  such  customs  do  ezist> 
to  shew  the  customs  by  which  entails  in  the  said  manor 
can  be  barred" 

At  the  hearing  an  inquiry  as  to  the  title  was  directed. 


ArgvmfenL  Mr.  CfhancUesa  and  Mr.  FaJber  for  the  Plaintiff. — ^A  good 
title  was  shewn  at  the  first  hearing  according  to  these 
conditions  of  sale ;  for  the  only  objection  then  properiy 
raised  was,  that  it  was  not  shewn  that  the  estate  tail  was 
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barred.  But  a  surrender  is  assumed  to  bar  an  estate  tail 
in  copyholds,  unless  the  contrary  is  shewn;  and  a  single 
entry  on  the  court  rolls  is  sufficient  evidence  of  the  cus* 
torn  of  the  manor:  Bjodford  v.  TFi2mm(a).  [The  ViCR- 
Chancsixob  referred  to  Roe  v.  Jeffrey  (6),  where  the  court 
rolls  shewed,  that  on  one  occasion  an  entail  was  barred 
by  surrender,  and  on  another  by  a  recovery.]  Doe  v. 
Mason  (c).  Doe  v.  Dauncey{d).  The  purchaser,  having 
raised  an  invalid  objection,  ought  not  to  have  costs. 

Mr.  Mok,  Q.  C,  and  Mr.  Oiffard  for  the  Defendant— It 
was  necessary  to  furnish  evidence  of  the  custom  to  create 
estates  in  tail;  for,  as  it  is  laid  down  in  Co.  Litt  60.  b., 
**  It  must  be  proved  that  the  estate  has  been  limited,  with 
remainders  over;''  and  the  reason  is,  that  the  custom  may 
otherwise  be,  to  create  a  conditional  fee  only,  by  words 
that  would  limit  an  estate  tail  in  freeholds;  and  then  it 
would  be  necessary  to  shew  that  the  person  admitted  for 
such  an  estate  had  issue  bom  alive,  otherwise  a  surrender 
by  him  would  have  no  effect. 

Mr.  Chandleee  in  reply. 


1854. 


ArgunneHL 


Vice-Chancellob  Sib  W.  Paob  Wood: — 

In  this  case,  the  course  which  has  been  pursued  is  rather 
unfortunate.  Either  party  might  in  truth,  with  very  lit- 
tle expense,  have  satisfied  himself  of  the  real  state  of  the 
question ;  however,  I  must  try  it  now  upon  the  strict  right. 
One  of  the  parties  has  chosen  to  insist,  that  he  was  entitled 
to  certain  evidence;  the  other,  that  it  ought  not  to  have 
been  required.  If  the  matter  had  been  decided  at  the 
first  hearing,  I  should  have  been  in  favour  of  the  Plaintiff's 
yiew;  for,  the  original  objection  in  the  letter  of  the  14th 
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JudgmenL 


(a)  3  Atk.  815. 

(6)  2M.&Selw.92. 


(c)  3Wila.63. 

(d)  7  Taunt  674. 
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1864.       of  September,  1862,  mm,  that  Jame  P<MnA  iras  descfibed 
M  tenant  in  tail,  and  that  there  waa  nothing  to  shew  horn 
the  estate  tail  had  eyer  been  baired,  and  that»  therefore, 
the  title  was  defective.    Now,  not  0^7  in  the  case  of 
Badford  t.  WUmm  (a),  but  in  Moore  ▼.  Moore  (b\  Loid 
Hardwicke  expressed  an  opinion  that  it  is  to  be  assomed 
that  copTholds  are  barred  by  sorrender  until  the  contraiy 
is  shewn,  and,  therefore,  this  was  in  truth  no  objectioti  at 
all;  and  then,  aocof^ng  to  die  7th  oonditi(»  of  si^e^  wld^c^ 
stipulates  that  unless  some  valid  objection  to  the  title 
shoidd  be  pointed  out  within  fourteen  days  after  the  de- 
livery of  the  abstract,  the  title  should  be  considered  as 
accepted,  no  further  objection  could  be  raised   However, 
this  question  was  not  afgned  at  the  hearing,  but  a  refer- 
ence as  to  title  was  directed;  and  if  the  title  might  then 
have  been  considered  to  have  been  accepted,  that  has  now 
been  waived;  and  I  am  obliged  to  consider  the  other  ob- 
jection that  has  been  raised,  namely,  that  it  had  not  been 
proved  that  it  was  according  to  the  custom  of  this  manor 
to  create  estates  tail    The  rule  is  laid  down  in  Moore  v. 
Moore  (&),  where  the  limitation  was  to  a  man  and  the 
heirs  of  his  body,  and  a  claim  to  the  property  was  set  up 
by  a  person  who  assumed  to  be  the  heir  in  tail,  and  de- 
clared that  the  estate  tail  had  never  been  barred,  because 
it  had  only  been  dealt  with  by  surrenders.    Lord  Bard- 
wicke  said,  that  he  was  not  satisfied  that  there  was  any 
estate  tail  created,  for  it  must  be  proved  tftat  a  limitation 
of  that  kind  was  by  the  custom  an  estate  tail,  otherwise 
such  words  only  create  a  conditional  fee,  and  there  might 
be  a  question  whether  such  an  interest  was  barred  bj  a 
surrender.     And  then  he  speaks  of  other  cases,  and  says, 
"  This  came  in  question  in  C.  R,  Paa  1 760,  in  Carr  f . 
Singer  (c),  where  three  Judges,  against  WBcy,  C.  X,  hdd 
that  a  surrender  to  the  use  of  a  will  was  sufficient  to  bar 

(a)  3  Atk.  815.         (5)  2  Yea.  sen.  596.         (c)  2  Yea.  sen.  003. 
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the  QBtato  taiL   They  first  hdd^  that  a  commoit  fnrrender 
would  bar  the  entail  of  copyhold,  for  there  was  no  cua* 
torn  of  barring  by  recovery ;  and  Be2it^  that  a  surrender  to 
use  of  a  mil  would.    There  Isaac  Simger  died  in  1746| 
witbout  issue,  seised  of  the  copyhold  premises  as  tenant 
in  tail  general,  by  yirtue  of  an  entail  created  by  his  &theB 
to  bimself  and  the  heirs  of  his  body,  upon  his  wife.    The 
son  had  six  sisters,  one  of  which  was  lessor  of  the  Plaintiff. 
Tbere  vas  a  custom  admitted  for  entailing  land&   In  1746 
the  son  was  admitted  to  hold  to  him  and  his  heirs  in  tail, 
so  that  he  was  admitted  in  tail  secundum  formam  donl'' 
He  seems,  therefore,  to  say  that  the  very  admittance  in 
tail  shews  that  it  was  secundum  formam  doni,  as  distin- 
guished from  a  conditional  fee. 

Here  it  is  stated,  in  .the  admittance  of  1801,  that  Jane 
the  wife  of  William  Powell  "  had  then  lately  been  ad- 
mitted there  tenant  in  tail  according  to  the  custom  of 
that  manor.''    In  the  7th  condition  of  sale  there  is  a  pro- 
viso, that  "  all  statements  and  recitals  in  any  of  the  title 
deeds  or  muniments  of  title  shall  be  considered  satisfac- 
tory eridence  of  the  facts  stated  or  recited."    Therefore, 
the  parties  were  bound  by  this  statement  that  Jane 
Powdl  was  admitted  tenant  in  tail    There  may  be  some 
doubt,  whether  they  were  bound  by  the  statement  that 
such  admission  was  according  to  the  custom,  because  that 
is  not  a  single  fact,  but  rather  a  deduction  from  a  series 
of  frtcts;  but  it  must  be  taken  to  be  proved,  that  this  was 
an  admission  as  tenant  in  tail,  and  not  to  a  conditional 
fee.    Then  the  question  is,  whether  this  single  admission^ 
recited  in  a  deed  fifty-three  years  ago,  and  since  acted 
upon,  not  only  by  the  surrender  of  1801,  which,  being  con- 
ditional, might  not  raise  the  question  completely,  but  by 
another  surrender  in  1815,  thirty-five  years  before  the  pre- 
sent sale,  is  sufficient  evidence  of  the  custom  to  create 
estates  tail     Here  there  was  a  person  admitted  as  tenant 
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in  tail,  who  afterwards  surrendered,  and  the  possession  has 
been  apparently  without  dispute  for  thirty-fiye  years  con- 
sistent with  that  title;  and  those  two  things  are,  I  think, 
sufficient  eyidence  of  the  custom,  especially  as  in  the  case 
JvdffmmL  ^£  j^  ^  Jefferjf  (a)  one  act  was  held  sufficient  to  establish 
a  custom;  and  therefore  it  appears  to  me  that  a  good  title 
has  been  made  under  these  conditions  of  sale^ 


Decree  specific  performance,  with  costs  up  to  the  hearing 
only,  since  the  Plaintiff  insisted  on  the  reference  as  to 
title. 

(a)  2M.&Selw.9& 


Folwdary  Set- 
Utmemi — Mart- 


July  2Ath,  JENKINSON  V.  HARCOURT. 

26lA,<fc26t^    — 

JlSY  indentures  of  lease  and  release,  bearing  date  respec- 
tively the  30th  and  31st  days  of  May,  1809,  the  second 
£arl  of  Liverpool  settled  and  assured  certain  manors  and 
The  owna  in  hereditaments  to  such  uses,  upon  and  for  such  trusts,  in- 
f^n  heredi-  *®^*^  "^^  purposes,  and  with,  under,  and  subject  to  such 
tamenta  setded  powers  or  provisocs,  agreements,  and  declarations,  as  he 

them  oT  ft  TO' 

inntaiydeed  to  should,  by  any  deed  or  deeds,  instrument  or  instruments 
■honid^poinC  ^^  writing,  with  or  without  power  of  revocation  and  new 
Swwto^tTwm-  *PPoi'^*ni«'**»  to  be  by  him  sealed  and  delivered  in  the 
■elf  ipr  life, with  presence  of  and  attested  by  two  or  more  credible  wit- 
SuhMqaendy,  '  uesscs,  or  by  his  last  will  and  testament  in  writing,  or  any 
powCT^Tm-^  codicil  or  codicils  thereto,  to  be  by  him  signed  and  pub- 
pointment  hy  a  Hghed  in  the  presence  of  and  attested  by  three  or  more 

deed  mortoaff* 

ing  the  estate     credible  wituesscs,  direct,  limit,  or  appoint;  and  in  de&olt 

for  16,00(M., 
and  he  core- 

nanted  in  that  deed  for  payment  of  the  mortgage  debt  and  interest.  He  then  died,  having  nade 
his  will,  reciting  die  settlement  so  as  to  shew  the  power  of  appointment,  and  exercising  it  by  mskiiv 
some  farther  charges  upon  the  estate;  and  sabject  thereto,  expressly  confirming  the  setdement,  sad 
snbjecdng  his  residuary  personal  estate  to  the  payment  of  his  debts : — HM^  umX  the  settled  eftsto 
as  between  the  penons  entided  thereto,  and  the  personal  representatiTes  of  the  settlor,  was  the  pri- 
mary fond  for  payment  of  the  mortgage. 
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of  and  until  such  direction,  limitation,  or  appointment, 
and  so  far  as  no  such  direction,  limitation,  or  appointment 
should  extend,  to  the  use  of  himself  the  said  second  Earl 
of  liiverpool  and  his  assigns  during  his  life,  without  im- 
peachment of  waste;  with  remainder  to  trustees,  upon 
trust  to  preserve  contingent  remainders;  with  remainder 
to  the  use,  intent,  and  purpose,  that  the  Right  Hon.  Louisa 
Theodoaia  Countess  of  Liverpool,  the  wife  of  the  said 
Robert  Bankes,  second  Earl  of  Liv€iT>ool,  (since  deceased), 
and  her  assigns,  in  case  she  should  surviye  him,  (which 
eTent  did  not  happen),  should,  from  and  out  of  the  said 
hereditaments,  have,  receive,  and  take  for  her  life  an  an- 
nual sum  or  yearly  rent  charge  of  17002.,  with  the  usual 
powers  of  distress  and  entry  for  recovering  payment  of 
the  said  annual  sum  of  I700/L  when  in  arrear;  and  subject 
thereto,  to  the  use  otFoUioU  Herbert  TToflfcer,  Cornwall  Lord 
Bishop  of  ITorcesfer,  and  George  Peter  Holford,  their  exe- 
cutors, administrators,  and  assigns,  for  the  term  of  100 
years,  to  be  computed  from  the  date  of  the  indenture  of 
release  now  being  stated,  without  impeachment  of  waste, 
upon  the  trusts  therein  mentioned,  for  further  securing 
the  payment  of  the  said  annual  sum  or  yearly  rent  charge 
of  1700Z.;  with  remainder  to  the  use  of  the  first  and  other 
sons  of  the  said  Robert  Bankes,  second  Earl  of  Liverpool, 
successively,  according  to  seniority,  in  tail  male,  with  divers 
remainders  over. 


18M. 


Statement, 


This  settlement  was  voluntary  and  not  made  for  any 
valuable  consideration. 


By  an  indenture  bearing  date  the  26th  of  July,  J  809, 
and  made  between  the  said  Robert  Bankes,  second  Earl  of 
Liverpool,  of  the  first  part;  the  said  FoUiott  Herbert  Walker 
Cornwall,  Lord  Bishop  of  Worcester,  and  Thomas  Leake,  of 
the  second  part;  and  CharUs  Arnold,  Esq.,  of  the  third 
part:  After  reciting  the  said  indenture  of  release  of  the 

VOL.  I.  B  B  B  B.  K.  W, 
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1864.  ^  Sisi  of  May,  1809,  so  fiuras  to  shew  the  power  of  appoint- 
ment thereby  limited  to  the  said  Robert  BankeSj  second 
Earl  of  Liverpool^  and  the  limitation  to  him  for  life,  with 
rrauundeis  oyer;  in  consideration  of  the  sum  of  15,0001. 
by  the  said  FoUioU  Herbert  Walker  Cornwall,  Lord  Bishop 
of  Worceder,  and  Thomas  Leake,  paid  to  the  said  Robert 
Bankes,  second  Earl  ofLiverpooly  the  said  Robert  Bankes, 
second  Earl  of  Liverpool,  in  exercise  and  execution  of  the 
said  power  or  authority  to  him  giyen  or  limited  by  the 
said  indenture  of  release,  appointed  and  demised  the  said 
manors  and  hereditaments  unto  the  said  Charles  Arnold, 
his  executors,  administrators,  and  assigns,  for  the  term  of 
1000  years,  in  trust  for  the  said  FiMioit  Herbert  Walter 
Cornwall,  Lord  Bishop  of  Worcester,  and  Thomm  Leake, 
their  executors,  administrators,  and  assigns,  subject  to  a 
proviso  or  condition,  covenant,  and  agreement  therein  con- 
tained for  cesser  of  the  said  term,  if  the  said  RobertBankes, 
second  Earl  of  Liverpool,  his  heirs,  executors,  adminis- 
trators, or  assigns,  or  the  person  or  persons  who,  for  the 
time  being,  should  be  seised  of  or  entitled  to  the  said 
manors  or  lordships  and  other  hereditaments  therein- 
before appointed  and  demised,  in  remainder  or  reversion 
expectant  on  the  said  term  of  1000  years,  should  pay  or 
cause  to  be  paid  to  the  said  FMiott  Herbert  Walker  Corn- 
wall, Lord  Bishop  of  Worcester,  and  Iliomas  Leake,  their 
executors,  administrators,  or  assigns,  the  sum  of  15,000L, 
and  interest  for  the  same  at  the  rate  of  5L  per  cent,  at 
the  times  therein  specified.  And  the  said  Robert  Bankes 
Earl  of  Liverpool  thereby,  for  himself,  his  heirs,  execu- 
tors, and  administrators,  covenanted  with  the  said  FoUwtt 
Herbert  Walker  Cornwall,  Lord  Bishop  of  Worcester,  and 
TJiomas  Leake,  their  executors,  administrators,  and  as- 
signs, that  he  the  said  Robert  Bankes,  Earl  of  Liverpoclt 
his  heirs,  executors,  or  administrators,  should  and  would 
well  and  truly  pay  or  cause  to  be  paid  unto  the  said  Fclr 
liott  Herbert  Walker  Cornwall,  Lord  Bishop  of  Worceskr^ 
and  Thomas  Leake,  their  executors,  administrators,  or  as- 
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signs,  the  thexein  aforesaid  sum  of  15,7501.  in  the  parts, 
shares,  or  proportions,  and  on  or  at  the  days  and  times  in 
the  aforesaid  provbo  or  agreement  mentioned  for  payment 
thereof 

The  said  Bcbert  JBdnibs^  second  Earl  of  Liverpool,  made 
his  will,  dated  the  2l8t  of  September,  1821,  and  thereby, 
after  reciting,  that^  by  indentures  of  lease  and  release, 
bearing  date  the  30th  and  31st  days  of  Hay,  1809,  he 
had  conveyed  all  his  manors,  lands,  and  hereditaments 
in  the  county  of  Okmceater,  with  their  appurtenances,  to 
such  uses,  upon  and  for  such  trusts,  intents,  and  purposes, 
and  with,  under,  and  subject  to  such  powers,  provisoes, 
agreements,  and  declarations  as  he  should  by  any  deed  or 
deeds,  instrument  or  instruments  in  writing,  to  be  execut* 
ed  and  attested  as  therein  mentioned,  or  by  his  last  will 
and  testament,  or  any  codicil  or  codicils  thereto,  to  be  by 
him  signed  and  published  in  the  presence  of  and  attested 
by  three  or  more  credible  witnesses,  appoint;  and  in  de* 
fault  of  and  untU  such  appointment,  to  the  uses  and  upon 
the  trusts,  intents,  and  purposes  in  and  by  the  said  inden- 
ture of  release  and  settlement  declared  of  and  concerning 
the  same,  the  said  testator  by  his  will  gave  certain  annui- 
ties to  several  persons  therein  named,  and,  in  exercise  of 
the  said  power  contained  in  the  said  indenture  of  release 
and  settlement,  appointed  that  all  his  said  manors,  lands, 
and  hereditaments  comprised  in  the  said  indentures  of 
lease,  release,  and  settlement,  should,  from  and  immedi- 
ately after  his  decease,  be  charged  and  chargeable  with  the 
payment  of  the  said  annuities;  and  that  the  annuitants 
should  have  the  same  powers  and  remedies  for  recovering 
and  enforcing  payment  of  their  said  respective  annuities 
when  in  arrear,  as  by  the  said  indenture  of  release  and  set- 
tlement were  given  for  recovering  and  enforcing  payment 
of  the  annual  sum  or  yearly  rent-charge  of  1700Z.,  thereby 
in  a  certain  event  (which  had  failed)  made  payable  out  of 
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the  said  manors  and  hereditaments ;  and  subject  as  afore-- 
said,  the  testator  ratified  and  confirmed  the  said  indenture 
of  release  and  settlement,  amd  every  dause,  mattery  and 
thing  therein  contained;  and  after  making  divers  specific 
and  pecuniary  bequests,  and  bequeathing  several  other 
annuities,  to  provide  for  which  annuities  the  said  testator 
directed  his  executors  to  appropriate  a  sufficient  portion 
of  his  residuary  personal  estate,  and  devising  certain  es- 
tates in  the  county  of  Salop  to  his  brother,  Charles  CecU 
Cope  Jenkinson,  now  third  Earl  of  Liverpool,  the  said  tes- 
tator gave,  devised,  and  bequeathed  all  the  rest,  residue, 
and  remainder  of  his  real  estate,  whatsoever  and  whereso- 
ever, not  comprised  in  the  thereinbefore  recited  inden- 
tures of  lease,  release,  and  settlement,  of  the  30th  and  31  st 
days  of  May,  1809,  and  which  he  should  not  otherwise 
give,  devise,  or  dispose  of  by  any  codicil  or  codicils  to  that 
his  will;  and  also  all  the  rest,  residue,  and  remainder  of 
his  personal  estate  and  effects,  whatsoever  and  whereso- 
ever, which  should  remain  after  payment  of  his  just  debts 
and  funeral  and  testamentary  expenses,  and  the  legacies 
therein  by  him  given,  or  which  he  might  give  by  any 
codicil  or  codicils  to  that  his  will,  unto  the  said  Oharles 
CecU  Cope  Jenkinson,  third  Earl  of  Liverpool,  his  execu- 
tors, administrators,  and  assigns,  for  his  and  their  proper 
use  and  benefit;  and  he  appointed  the  said  FoUiott  Her- 
bert  Walker  Cornwall,  Lord  Bishop  of  Worcester,  the  said 
Charles  CecU  Cope  Jenkinson,  third  Earl  of  Liverpool, 
George  Peter  Holford,  Esq.,  and  Robert  WiUimott,  trustees 
and  executors  of  that  his  wilL 


The  said  Robert  Bankes,  second  Earl  of  Liverpool,  died 
on  the  4th  day  of  December,  1828. 

The  question  which  was  submitted  by  the  special  case 
in  this  suit  was,  whether  the  said  sum  of  1 5,000{.  and  in- 
terest were  payable  out  of  the  personal  estate  of  the  said 
Robert  Bankes,  second  Earl  of  Liverpool 
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Mr.  RoU,  Q.  C,  and  Mr.  C.  HaU,  for  the  Plaintiff.— This 
debt  must  be  paid  out  of  the  personal  estate  in  the  first 
instance.  The  whole  question  depends  upon  the  inten- 
tion of  the  person  -who  contracted  the  debt.  The  settle- 
ment by  which  he  reserved  the  power  under  which  the 
mortgage  was  made  was  a  voluntary  settlement,  and  the 
power  was  in  all  respects,  for  the  purposes  of  this  question, 
equivalent  to  the  absolute  ownership  of  the  estate.  But 
in  the  case  of  an  absolute  owner  of  property,  the  rule  is 
unquestionably  that  his  personal  estate  is  first  liable;  and 
here  that  rule  is  therefore  strictly  applicable.  Moreover, 
here  the  mortgagor  actually  covenanted  to  pay  the  mort- 
gage debt.  Suppose  that  the  mortgagor  had  paid  off  the 
debt  under  his  covenant,  he  could  not  afterwards  have 
come  upon  the  estate.  But  the  will  of  the  mortgagor  re- 
moves all  doubt,  for  he  there  directs,  that  his  personal  es- 
tate shall  be  applicable  to  the  payment  of  his  debts:  Col- 
Its  V.  Rcbin8(a),  Bruce  v.  Mor%ce(b), 


18M. 


Mr.  WiUcocky  Q.  C,  and  Mr.  R.  Walpole,  for  other  par- 
ties, cited  Burrell  v.  The  Earl  of  Egremont(c\  Ihbetson 
v.  Ibbetson(d)y  The  Duke  ofAncaster  v.  Mayer  (e),  Stephen- 
aofh  V.  Heathcote(f),  and  BooUe  v.  Blundell{g). 

The  SoKcitor-GeneralSir  R  BeiheU,  and  Mr.  Thring,  for 
the  Defendants  who  were  interested  in  the  personal  estate 
of  the  second  Earl. — The  mortgaged  estate  was  the  pri- 
mary fund  for  payment  of  this  charge.  No  doubt  the 
general  rule  is,  that  a  man's  personal  estate  is  first 
liable  for  the  payment  of  his  debts;  but  that  rule  is 
subject  to  the  qualification,  that  the  debts  must  be  such 
as  he  himself  originally  contracted;  for  his  personal 
estate  is  not  liable  to  pay  debts,  for  the  payment  of 


(a)  iDeG.  &S.  131. 
(6)  2  De  G.  &  S.  389. 
{c)  7  Beav.  205. 
(d)  12  Sinu  206. 


(e)  1  Bro.  C.  C.  C.  454.^ 
(/)  1  Eden,  37. 
(^)  1  Mer.  215. 
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1854.  wbich  he  only  entered  into  an  anxiliarjr  contract,  and 
was  not  originally  liable.  That  is,  where  the  personal 
estate  has  had  the  benefit  of  the  debt^  it  is  first  liable. 
This  role  is  generally  applied  in  the  administration 
of  assets,  and  it  springs  from  the  old  feudal  distinction 
between  real  and  personal  estate;  and  where,  as  in  Eng- 
land^ the  real  and  personal  representatives  are  different, 
equities  necessarily  often  arise  between  them.  Strictly, 
the  role  ori^ally  was  only  between  those  representa- 
tives; but,  after  the  Statute  of  Fraudulent  Devises  (a), 
the  devisee  of  the  real  estate  became  liable  to  specialty 
debts  as  well  as  the  heir,  and  then  this  equity  was  ex- 
tended to  the  heres  factus,  which  previously  belonged  to 
the  hfleres  natus  alone.  But  there  is  no  case  in  which  the 
principle  has  been  made  applicable  to  the  grantee  of  a  de- 
ceased person.  The  rule  is  one  of  administration,  and 
governs  those  who  resort  to  the  forum  of  administration 
only.  The  equity  is  the  same  as  that  between  principal 
and  surety;  but  the  grantee  is  not  liable  to  the  creditors 
of  the  grantor  at  alL  But  here  the  debt  was  not  created 
by  the  debtor  in  respect  of  his  ownership  of  the  property, 
but  by  virtue  of  a  power,  which  he  reserved  expressly  with 
the  object  of  making  the  estate  liable  to  any  charge  he 
might  afterwards  choose  to  throw  upon  it  The  power 
was  like  a  power  to  charge  not  his  own  estate,  but  thatof 
another  man.  The  object  of  creating  the  power  was  to 
reserve  to  the  settlor  a  certain  amount  of  beneficial  own- 
ership out  of  the  settled  estate.  Therefore,  the  mortgage 
must  be  inserted  in  this  settlement  in  the  place  of  the 
power,  as  a  charge  prior  to  all  the  limitations  of  the  settled 
estate;  and  thus  those  who  took  under  those  limitations 
subject  to  the  power,  must  now  take  subject  to  the  mort- 
gage. The  power  was  different  from  an  absolute  interest 
in  the  property  subject  thereto:  Ewart  v.  Ewart(b).  The 
principles  on  which  one  ftind  is  exonerated  out  of  another 

(a)  3  WilL  &  M.  c.  14.  (b)  17  Jur.  1082. 
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are  "well  summed  up  in  Cox's  note  to  Evdyn  v.  Evelyn{<i)\ 
and  se^  Edwards  ▼.  Freeman  {h),  Graves  r.  Hicks  (c)y  Lewis 
V.  Nangle  (d),  Ex  parte  Digby  (e)  and  Noel  v.  Noel  (/).  The 
will  does  not  make  any  difference,  for  it  shews  no  inten- 
tion on  the  part  of  the  testator  to  make  his  personal  estate 
liable  to  this  particular  debt 

Mr.  Hall  in  reply. 


1864. 


AryumenL 


Viob-Chakobllob  Sib  W.  Paob  Wood: — 

I  had  very  great  doubt  at  the  opening  of  this  case  as     Judgment 
to  whether  the  Plaintiff  would  be  able  to  maintain  the 
proposition^  that  this  debt  ought  to  be  paid  out  of  the 
personal  estate  of  the  second  Earl  of  Liverpool^  for  it  ap- 
pears to  me  to  be  a  proposition  unsupported  by  any  au- 
thority, and  for  which  I  can  find  no  sufficient  ground  on 
principle.    It  seems  to  me,  that  the  decisions  in  Ihbetson 
▼.  Ihbetson  (gr),  Noel  v.  Noel  (/),  and  Vandeleur  v.  Vande- 
leur  (h)y  are  not  inapplicable  to  the  particular  case  now 
before  me;  but  I  will  first  consider  the  case  on  princi- 
ple.   There  is  no  question  as  to  the  general  principle 
on  which  the  doctrine  of  the  exoneration  of  a  man's  real 
estate  is  founded.    I  do  not  follow  the  Soltcitor-OeneroTs 
argument,  that  it  rests  entirely  upon  the  fact  of  a  man 
being  under  a  personal  liability  for  a  debt  not  contracted 
by  him,  as  heir  or  devisee  of  a  specialty  debtor;  but  the 
real  question  I  think  is,  whether  or  not  the  particular 
property  which  is  a  security  for  the  debt  was  made  the 
primary  security,  or  merely  by  way  of  pledge  for  the  debt. 
That  principle  seems  to  be  recognised  in  all  the  cases;  and 


(a)  2  P.  Wms.  664. 

(b)  2  P.  Wms.  435. 

(c)  6  Sim.  391. 
{d)  1  Amb.  160. 


(«)  1  Jac  235. 
(/)  12  Price,  214. 
{ff)  12  Sim.  206. 
(A)  3  CL  &  F.  82. 
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whenever  an  owner  in  fee  mortgages  his  estate,  the  law  has 
established  that  he  intends  to  render  himself  personally  Ua- 
ble  for  the  mortgage  debt,  and  that  the  estate  is  a  coUateral 
security.  Accordingly,  the  difficulty  has  almost  always 
arisen  in  the  administration  of  assets,  when,  the  person  who 
incurred  the  debt  being  deceased  and  having  no  longer 
any  interest,  the  question  occurs  between  his  real  and 
personal  representatives;  and  it  is  necessary  to  consider 
whether  anything  has  happened  in  the  original  transaction 
which  would  alter  the  rule  of  law.  Where  it  is  the  simple 
case  of  a  person  having  created  a  mortgage  for  his  own 
benefit,  the  question  is,  whether  anything  has  been  done, 
at  the  time  of  the  mortgage  or  since,  to  alter  the  rule  of 
law,  by  which  his  personal  estate,  having  received  the 
benefit,  is  first  liable,  and  his  real  estate  is  only  a  collateral 
security  to  the  creditor.  If  there  be  in  the  will  of  the 
original  debtor  a  devise  of  the  mortgaged  estate  subject  to 
debts,  that  does  not  alter  the  rule  which  makes  the  per- 
sonal estate  liable  in  the  first  instance  to  the  charge. 


The  state  of  facts  here  and  in  the  cases  to  which  I  have 
referred  is,  that  there  has  been  a  dealing  with  the  estate 
inter  vivos  after  the  creation  of  the  debt  The  first  view 
that  suggests  itself  to  the  mind  in  such  circumstances  on 
principle  is,  that  the  party,  having  control  over  both  his 
real  and  personal  estate,  must  be  considered  in  making  a 
mortgage  to  have  originally  in  view  a  payment  of  that  debt, 
in  the  event  of  his  death,  outof  his  personal  estatein  priority 
to  his  real  estate,  which  is  merely  a  pledge  for  the  debt 
But  if  he  aliens  the  real  estate  in  his  lifetime  to  a  volunteer, 
and,  more  especially,  if  he  does  so  expressly  subject  to  the 
mortgage,  the  natural  inference  from  such  a  transaction,  un- 
less there  be  something  in  the  instrument  to  indicate  a  con- 
trary intention,  is,  that  the  debtor  did  not  mean  to  pay  the 
debt  out  of  his  personal  estate.  If  the  alienation  be  made 
subject  to  the  mortgage  debt,  whether  the  alienee  be  a 
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volunteer  or  purchaser^  then,  in  the  absence  of  what  Lord 
ElcUyn  inquired  for  in  the  case  of  Nad  y.  Nod  (a),  namely, 
a  covenant  in  the  settlement  to  pay  the  debt,  the  infer- 
ence  is,  that,  though  as  between  his  real  and  personal 
representatives  his  real  estate  was  intended  to  be  only  a 
coU&teral  security,  yet  from  the  moment  of  the  aliena- 
tion He  has  made  that  estate  the  principal  debtor.    Other- 
'wise,  to  support  the  plaintiff  ^s  view,  I  must  imply  a  cove- 
nant hj  the  settlor  to  exonerate  the  real  estate;    and 
I  conld  not  stop  short  of  that  if  I  held  that  when  the 
creditor  came  upon  the  estate  which  had  been  so  aliened, 
and  made  himself  master  of  it  by  foreclosure  or  otherwise, 
the  party  to  whom  the  estate  was  aliened  would  be  en- 
titled to  come  round  upon  the  donor  or  vendor,  and  to 
say,  you  are  the  principal  debtor,  and  I  insist  upon  being 
recouped  by  you.     That  would  be  a  very  singular  deci- 
sion in  the  absence  of  an  express  covenant  on  the  part  of 
the  donor  to  incur  such  a  liability.    The  rights  must  be 
really  just  the  converse ;  and  supposing  that  the  original 
debtor  paid  off  the  debt,  being  called  upon  under  the 
covenant  in  the  mortgage  deed,  he  must  be  entitled  to 
come  upon  those  to  whom  he  has  transferred  the  estate, 
and  to  insist  upon  being  repaid  by  them.    He  has  given 
them  the  property  minus  the  particular  debt.     If  the 
transaction  were  a  sale  instead  of  a  gift  the  case  would 
not  be  more  favourable  to  the  transferree  of  the  pro- 
perty;  but  other  considerations  would  intervene  as  to  the 
effect  of  the  whole  contract    In  a  case  of  mere  bounty 
the  inference  is  more  difficult,  that  the  donor  had  under- 
taken between  himself  and  the  donee  to  pay  the  debt  in  the 
absence  of  any  covenant  tb  that  effect  in  thedeed  of  transfer. 
Lord  Brougham  does  however  appear,  in  Va/nddeur  v.  Van- 
ddeur  (&),  to  have  considered  that  the  case  of  a  volunteer 
would  be  more  favourable.    That  was  a  case  where  par- 
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ties  were  claiming  under  a  contract  entered  into  with  the 
highest  possible  consideration,  namely,  that  of  inamsg^ 
which  his  Lordship  held  placed  them  in  a  different  positioii 
from  that  of  mere  Tolunteers;  but,  in  the  absence  of  anj 
expression  of  intention,  I  cannot  conceive  that  a  persoii 
taking  as  a  mere  volunteer  would  be  entitled  to  tuni 
round  upon  the  donor,  and  say,  you  passed  the  property 
to  me  subject  to  this  debt,  but  yet  if  I  am  called  upon 
to  pay  it  I  must  in  turn  call  upon  you.    The  position 
here  is  somewhat  different,  though  not  more  favourable 
for  the  Plaintiff.    There  is  no  doubt  that  the  estate  was 
conveyed  by  the  deed  of  settlement  to  the  second  Earl 
for  life,  with  remainders  over,  free  from  all  charges  in  one 
sense,  for  the  estate  was  not  then  incumbered.    Bat  it  was 
so  limited,  subject  to  the  power  reserved  to  the  Earl  to 
revoke,  for  any  purpose  which  he  might  think  proper,  the 
uses  of  the  settlement,  giving  him  the  fullest  power  of 
dealing  with  the  estate  in  any  manner  he  might  please 
notwithstanding  the  settlement;  and  when  that  power  was 
exercised,  the  limitations  in  the  settlement  in  default  of 
appointment  must  be  subject  to  the  appointment  so  mad& 


I  accede  to  the  view  of  the  Plaintiffs,  that  I  am  at  libertj 
to  look  to  the  instrument  by  which  the  power  was  exer- 
cised, to  discover  whether  the  appointor  intended  to  make 
the  real  estate  or  his  general  personalty  the  principal  secu- 
rity. Mr.  HaU  says,  that  it  was  entirely  indifferent  to  the 
appointor,  and  that  is  the  most  favourable  view  for  his  hxpr 
ment  The  appointor  was,  if  he  chose,  the  sole  owner,  and 
might  have  taken  the  whole  estate  into  his  own  hands; 
and,  therefore,  it  was  a  matter  of  absolute  indifference  to 
him,  whether  he  should  make  his  personal  estate  or  this 
real  estate  the  primary  security  for  the  charge;  and  thence 
it  was  argued  that  it  must  be  inferred  that  the  estate 
was  to  be  merely  a  subsidiary  security,  and  that  the  per- 
sonal estate  must  be  primarily  chained.    I  think  that  the 
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fallacy  of  tliis  argament  is,  that  it  OTerlooks  the  effect  of 
the  deed  ^wliich  was  executed  when  the  transaction  vas 
concluded.     It  is  trae,  that,  if  the  appointor  had  chosen, 
he  miglit  have  revoked  all  the  uses  of  the  settlement,  and 
appointed  the  whole  estate  to  himself  in  fee;  and  then 
there  coiild  be  no  question,  that,  on  his  decease,  the  estate 
in  fee  ^wonld  be  only  a  subsidiary  security  for  any  charge 
made  by  liim  upon  it,  and  his  personal  estate  would  be  the 
pranaTy  Aind  for  payment  of  such  charga    But  that  was 
not  the  course  which  he  took.     He  might  have  said,  I  am, 
by  the  exercise  of  my  power,  creating  a  burden  upon  the 
estate,  -which  I  reserved  power  to  do.    I  know  that  I  have 
executed  a  settlement  by  which  the  parties  take,  subject 
to  any  chaise  that  I  may  make  under  the  power  which  I 
thereby  reserved;  and  therefore,  I  will,  after  creating  the 
charge,  resettle  the  estate  on  those  parties  free,  as  between 
them  and  me,  from  such  charge.    But  all  that  he  did  was, 
simply  to  create  the  charge,  without  altering  the  old  uses 
of  the  settlement;  and  thus  he  left  the  parties  entitled  un- 
der those  uses  liable  to  redeem  the  mortgage  in  the  ordi- 
nary way.    No  doubt,  he  added  a  covenant  by  himself  to 
pay  off  the  charge;  but  in  all  these  cases  such  a  covenant 
is  but   of  the  slightest    consideration.    The    mortgage 
money  could  not  have  been  raised  without  it.    It  is  a 
covenant  between  the  mortgagor  and  the  mortgagee  only, 
and  is  not  intended  to  exonerate  the  estate;  and  it  does 
not  make  the  case  any  more  favourable  for  the  Plaintiff, 
the  important  fact  being,  that  the  appointor  personally 
obtained  the  benefit  of  the  charge;  and  no  further  infer- 
ence as  to  this  question  can  be  derived  fit)m  the  circum* 
stance  that  the  party  lending  the  money  required  such 
a  covenant,  as  every  one  who  lends  money  upon  mort- 
g^e  alwajrs  does.     But  when  the  personal  estate  of 
the  appointor,  as  in  this  case,  receives  the  benefit  of 
the  mortgage,  the  question  is,  whether  he  intended  that 
his  personal  estate  should  repay  the  money,  or  that  the 
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-real  estate  should  remain  burdened  with  it.     In  the  ab- 
sence of  any  expression  of  intention  in  the  deed  itself  I 
must  regard  the  position  of  the  partiea     The  appointor 
had  made  himself  first  tenant  for  life  by  the  settlement, 
subject  to  the  power,  with  remainder  to  other  persons. 
Therefore,  if  his  personal  estate  had  paid  off*  the  charge, 
he  would  have  been  in  the  position  of  a  tenant  for  life 
paying  off  a  mortgage.    Judging  accordingly  hj  the  true 
rule  of  the  interest  of  the  party  himself  in  the  matter^  I 
find  that  the  appointor  had  limited  over  the  estate  to  him- 
self subject  to  his  power,  and  that  he  did  not  by  the  appoint- 
ment declare  any  intention  of  liberating  the  estate  from 
the  charge,  and  that  he  had  left  himself  the  first  tenant 
for  life  of  the  estate;  and  that,  therefore,  by  the  exercise 
of  his  power,  he  was  charging  an  estate,  of  which  it  is  true 
that  he  might  have  made  himself  the  owner  in  fee,  but  did 
not;  and  in  this  state  of  circumstances  the  inference  I 
think  must  be,  that  he  intended  that  property,  which  was 
not  absolutely  his  own,  to  pay  this  debt  in  preference  to 
his  own  property.     This  is  the  conclusion  at  which  the 
Courts  arrive  in  considering  the  case  of  a  person  hay* 
ing  a  limited  interest  in  an  estate,  and  paying  off  a 
charge. 


I  do  not  think  that  the  exercise  of  the  power  of  appoint- 
ment in  this  case  places  it  any  higher  in  favour  of  the 
Plaintiff,  but  in  one  respect  rather  lower,  because,  the  ap- 
pointor having  at  the  time  of  making  the  charge  an  op- 
portunity of  expressing  his  intention,  he  expresses  none, 
but  allows  the  settlement  to  stand  subject  to  the  charge 
That  brings  the  matter  back  to  the  proposition,  which 
is  difficult  to  be  sustained,  that  the  original  owner  of  this 
estate,  having,  although  for  family  objects,  settled  the  es- 
tate less  a  certain  charge  thereon,  must  be  supposed  to 
have  entered  into  an  implied  engagement,  that  he  would 
also  discharge  that  debt  and  free  the  estate  from  it 
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Then  the  next  question  is,  whether  the  will  of  the  se- 
cond Earl  af  Liverpool  affords  any  indication  of  intention, 
he  ha^ng  still  an  absolute  power,  if  he  pleased,  to  exone- 
rate the  estate  from  the  charge,  as  between  the  persons  en- 
titled to  his  real  and  personal  estate.     All  that  he  did  by 
his  will  was  to  recite  the  power,  without  noticing  the 
charge,  and  to  give  some  annuities  as  additional  charges; 
and,  subject  to  this,  he  confirmed  the  settlement    There- 
{ore,  the  question  again  is,  what  is  the  true  effect  and  mean- 
ing of  the  settlement?    The  will  amounts  to  no  more  than 
this:  the  settlement  was  made  expressly  subject  to  any 
exercise  of  his  power,  by  which  he  might  take  part  of  the 
property  out  of  it;  subsequently  he  did  by  that  power 
take  a  portion  of  the  property  out  of  the  settlement;  and, 
by  his  will,  he  confirmed  the  settlement  as  it  stood  at  that 
time.     But  then  it  is  said,  that,  by  the  same  will,  he  ex- 
pressly made  his  personal  estate  subject  to  the  payment  of 
his  debts;  and  that  this  indicates  sufficiently  an  intention 
to  vary  the  position  of  the  two  funds  with  respect  to  the 
charge,  and  to  make  the  personal  estate  first  liable  to  pay 
it.    But  the  devise  of  a  mortgaged  estate  subject  to  the 
mortgage,  does  not  make  the  estate  primarily  liable  to  pay 
it;  and  for  the  same  reason,  this  direction  for  payment  of 
the  testator's  debts  out  of  his  personal  estate,  cannot  in 
any  way  alter  the  position  of  the  two  funds  as  to  payment 
of  this  debt. 
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Therefore,  upon  all  the  facts  of  this  case,  neither  upon 
the  general  principle,  nor  from  any  expression  of  inten- 
tion that  can  be  discovered,  can  I  arrive  at  the  conclusion, 
that  the  personal  estate  of  the  second  Earl  was  liable  to 
exonerate  this  real  estate  from  the  charge  which  he  has 
made  thereon. 


With  respect  to  the  authorities  which  have  been  cited, 
I  think  that  they  go  very  far  to  establish  the  principle, 
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that  the  voluntary  donee  of  an  estate  chaiged  widi  a  mort- 
gage must  take  that  estate  sajyect  to  the  charge,  and  can 
have  no  possible  equity  to  call  upon  the  mortgagor,  who 
has  given  tlie  estate  to  him,  to  dear  it  of  the  diaige. 
The  reason  why  the  covenants  in  FcMuIefevr  v.  Fwub- 
hwr  (a)  and  Nod  v.  NwjL  (b)  were  considered  of  import- 
ance was  this: — In  any  conveyance  for  valuable  consider* 
ation  you  expect  to  find  a  covenant  against  incumbiances» 
and  you  look  to  it  for  the  intention  in  that  respect;  and 
if  there  had  been  an  absolute  covenant  against  all  incum- 
brances, the  party  would  have  entered  into  an  express  en- 
gagement  to  liberate  the  estate  from  all  charges;  but  when 
such  covenant  expressly  excepted  certain  charges^  the 
argument  as  to  them  was  at  an  end.  The  o«Jy  thing  in 
either  of  those  casea  which  could  assist  the  Plaintiff  here^ 
was  the  character  of  the  observations  made  by  Lard 
Broughcmi  in  VandeUur  v.  Vanddewr  (c),  which  were  not 
necessary  for  the  particular  decision  to  which  the  CSourt 
came,  and  which  would  lead  to  a  result  unfounded  upon 
principle  or  authority,  namely,  that  a  gift  of  an  estate  sub- 
ject to  a  mortgage  created  by  the  donor  is  an  engagement 
by  him  to  pay  off  that  mortgage. 


^e  only  shadow  of  a  ground  for  the  Pluntiff 's  cob- 
tention  in  this  case  was,  that  this  was  a  family  arrange- 
ment, by  which  an  estate  subject  to  an  incumbrance  was 
included  in  a  family  settlement,  which  may  possibly  make 
some  slight  difference  on  the  ground  of  intention;  but 
even  then  the  Plaintiff's  conclusion  would  militate  against 
the  doctrine  of  the  Court,  by  which  tenants  for  life  of 
settled  family  estates  paying  off  incumbrances  are  assumed 
to  pay  them  off  for  their  own  benefit,  and  not  for  the  be- 
nefit of  the  estate. 


(a)  3  CL  &  F.  82.        (6)  12  Price,  214.        (c)  3  CL  &  F.  97, 98. 
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DAY  v.  DAY.  •^'^^iSf**' 

WW  IIjLJAM DAY  made  his  will,  dated  in  1836,  as  Beipied^Com' 
follows: — **  First,  as    concerning    all   an'd  singular   my  ^J^JJ^I^^ 
real  estate    whatsoever  and  wheresoever,  and  of  what  "-^r^"^  . 

.  ^    ^      .  1  read  as  ^  Or. 

nature  or  kind  soever,  I  give  and  devise  the  same,  and         

every  part   thereof,  unto  my  wife  Ann  Day  and  her  Si^^rfre-* 
assigns,  for  and  during  the  term  of   her   natural   life,  ^t'JIh^tothe 
without  impeachment  of  waste ;  and  from  and  immediately  t^tator'g  wife 
after  her  decease,  I  give  and  devise  the  same  real  estate,  from  and  after 
and  every  part  thereof,  unto  my  brother  Robert  Day  and  /J'fori^^^d* 
his  assigns  for  and  during  the  term  of  his  natural  life,  ^™j*°l"^^ 
without  impeachment  of  waste ;  and  from  and  immedi-  mmTor  of 
ately  after  the  decease  of  the  survivor  of  them  the  said  taf^  vr.^-' 
Ann  Day  and  JSoftert  Day,  I  give  and  devise  the  said  real  J^t  to  ^r^- 
estate  in  manner  as  is  hereinafter  mentioned ;  and  as  con-  ^^^^  ^  ^-»  ^-t 

•  ,  .  andCoflOO(M. 

coming  all  and  singular  my  money,  and  securities  for  each,  which  the 
money,  household  goods  and  furniture,  plate,  linen,  and  {TSmq,  to^be 
china,  and  all  other  my  personal  estate  and  effects  what-  JJ^^^^^J*^^ 
soever  and  wheresoever,  and  of  what  nature  or  kind  so-  of  tweire 

ever,  I  ^ve  and  bequeath  the  interest,  usufruct,  and  en-  after  the  de- 
joyment  thereof  unto  my  wife  the  said  Ann  Day  and  her  ^  of  w^^ 

assigns,  for  and  during  the  term  of  her  natural  life,  sub-  1!^  ?^^,^:^"' 

•  ,    ,  ,  1  ..    1.         ,     .        Provided  that 

ject,  nevertheless,  to  the  payment  thereout  of  all  and  sm-  if  either  of  the 
gular  my  just  debts,  funeral  and  testamentary  expenses,  a  shoid  die* 

**  in  the  lifetime 

of  my  laid  wife 

otui  my  said  brother  IL  D.,"  his  legacy  should  lapse  aud  be  void.   A .  gorriTed  the  testators  wife,  and 

died  in  the  lifetime  of  A./).: — Held,  that  A.*b  personal  representatiye  was  entitled  to  her  legacy, 

and  that  the  gift  oyer  had  not  taken  effect 

**  And'*  is  constmed  ''or"  where  one  member  of  the  compound  sentence  is  incladed  in  the 
other,  and  would  be  snperflnoas  unless  disjoined.  This  construction  is  generally  made  in  fiiYOur 
of  vesting— not  to  defeat  a  previously  vested  gift. 

A  limitation  of  real  estate  to  A.  during  the  life  of  B.  and  C,  without  saying  ''and  during  the 
l^fe  of  the  survivor  of  them,**  gives  A.  an  estate  during  the  lives  of  B.  and  C.  and  the  survivor. 
But  a  limitation  for  100  years,  if  A,  and  B.  shall  so  long  live,  is  determined  by  ihe  death  of  either, 
becauie  this  is  a  collatend  condition. 
Semble^  that  these  roles  apply  also  to  limitations  of  personal  estate. 
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1854.        ^^^  ^^  of  the  foUowiBg  legacies  or  sums  of  money:  that 
is  to  say,  unto  my  two  friends,  Joseph  Harris  and  Miduui 
Payne  Johneon^  both  of  Leicester^  in  the  county  of  Lei- 
cester^ gentlemen,  the  legacy  or  sum  of  lOOL  each;  and 
suoemenk     ^^^i^q  ^^  Leicester  Infirmary  the  legacy  or  sum  of  200i; 
which  said  legacies  I  direct  shall  be  paid  out  of  my  said 
personal  estate  at  the  expiration  of  twelve  months  after 
my  decease;  and  I  do  hereby  declare,  that  the  receipt  for 
the  time  being  of  the  treasurer  of  the  said  Leicester  Infir- 
mary shall  be  a  good  and  sufficient  discharge  to  my  exe- 
cutors for  the  said  l^acy  bequeathed  to  such  institution; 
and  from  and  immediately  after  the  decease  of  my  said 
wife  I  give  and  bequeath  the  interest,  usufiruct,  and  en- 
joyment of  all  and  singular  my  said  personal  estate  unto 
my  brother  the  saidi2o6er^i)ay  and  his  assigns,  for  and  dar- 
ing the  term  of  his  natural  life;  and  from  and  immediately 
after  the  decease  of  the  survivor  of  them,  my  said  wife 
the  said  Ann  Day,  and  my  said  brother  the  said  Rdbert 
Day,  then,  as  concerning  all  and  singular  my  money  and 
securities  for  money,  household  goods  and  furniture,  plate^ 
linen,  and  china,  and  all  other  my  personal  estate  and  ef- 
fects whatsoever  and  wheresoever  (whereof  the  interest, 
usufruct,  and  enjoyment  I  have  hereinbefore  bequeathed 
to  my  said  wife  and  my  said  brother  Robert  Day  in  sac- 
cession),  I  give  and  bequeath  the  same,  and  every  part 
thereof,  unto  my  said  nephew  WHliam  Day,  his  execu- 
tors,   administrators,    and   assigns    absolutely,    subject, 
nevertheless,  to  the  payment  thereout  of  all  such  ex- 
penses as  may  at  that  time  be  incurred  in  order  to  carry 
the  trusts  of  this  my  will  into  full  effect  and  execution, 
and  also  subject  to  the  payment  of  the  following  l^acies 
or  sums  of  money:  that  is  to  say,  unto  my  nieces,  the 
children  of  my  said  late  brother  John  Day,  namely,  Rxtih 
North  Day,  Ha/nnah  Frances  Day,  Catherine  Day,  Ann 
Day,  Mary  Jane  Day,  and  Elizabeth  Day;  and  unto  my 
nephews  and  nieces,  the  children  of  my  sister  Catherine 


Siatementu 
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WHo€>ay  namely,  Frances  fFUcox,  Elizabeth  Wilcox^  Ann      J^54, 
Wilcoxy  Catherine  Wilcox,  WtUiam  Wilcox,  and  Robert 
Wilcox,  the  legacy  or  sum  of  10002.  each,  and  which  I  give 
and  bequeath  to  each  of  them  accordingly,  and  direct  the 
same^  respectively,  to  be  paid  to  each  of  them  at  the  expir- 
ation of  twelve  calendar  months  next  afier  the  decease  of 
the  survivor  of  them  my  said  wife  and  my  said  brother  the 
said  Robert  Day:  Provided,  and  my  mind  and  will  is,  that 
in  case  any  or  either  of  my  last-named  nephews  and  nieces, 
the  children  of  my  said  brother  John  Day  and  my  sister 
Catherine  Wilcox,  shall  happen  to  depart  this  life  in  the 
lifetime  of  my  said  wife  and  my  said  brother  the  said 
Mohert  Day,  without  leaving  lawful  issue,  or,  leaving  such 
issue,  all  such  issue  shall  happen  to  depart  this  life  under 
the  age  of  twenty-one  years,  then  I  do  hereby  declare, 
that  the  legacy  hereinbefore  bequeathed  to  him,  her,  or 
them  so  dying,  shall  lapse  and  be  absolutely  void.''    And 
the  testator  appointed  his  said  wife  the  said  Ann  Day, 
and  his  brother  the  said  Robert  Day,   and  his  friends 
the  said  Joseph  Harris  and  Michael  Payne  Johnson, 
executors. 

The  testator  died  in  1836,  Michael  Payne  Johnson 
died  in  1842,  and  Ann  Day  on  the  14th  of  October,  1851, 
leaving  Hannah  Frances  Day  surviving.  Hannah  Frances 
Day  died  on  the  10th  of  May,  1852,  and  Robert  Day  in 
August  of  that  year. 

The  personal  representative  of  Hannah  Frances  Day,  as 
Plaintiff,  concurred  with  William  Day  and  the  surviving 
executor  of  the  testator,  as  Defendants,  in  the  special  case 
in  this  suit  for  the  judgment  of  the  Court,  whether  the 
Plaintiff  was  entitled  to  the  said  legacy  of  10002.  to 
Hannah  Frances  Day,  or  whether  the  proviso  for  making 
void  the  said  legacy  in  the  event  of  the  death  of  Hannah 
Frances  Day  in  the  lifetime  of  the  testator's  wife  and  his 
brother  Robert  Day,  had  taken  effect. 

VOL.  I.  c  c  c  B.  K.  w. 
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Mr.  ChandlesSy  Q.  C,  and  Mr.  8.  Thompmmy  for  the 
Plaintiff. — ^The  gift  over  has  not  taken  effect.  It  will  be 
contended,  that,  in  the  executory  bequest,  "  and  "  should 
be  read  "or,"  and  therefore,  that,  Hannah  Frances  D01/ 
AryumenL  having  died  in  the  lifetime  of  one  of  the  parties  named, 
the  gift  over  takes  effect  But  "  and  "  is  never  read  "or" 
unless  in  cases  where  one  member  of  the  sentence  includes 
the  other,  or  in  some  few  other  cases  in  favour  of  vesting 
a  gift,  never  in  any  other  case  to  devest  it.  Thus,  in 
Hawes  v.  Hawes  (a),  in  a  devise  to  the  testator's  three 
children  and  their  heirs,  when  he,  she,  and  they  should  at- 
tain twenty-one,  "  and  "  was  read  "  or  "  so  as  to  vest  the 
share  of  each  upon  his  attaining  majority.  So,  in  Jadaon 
V.  Jackson  (ft),  where  the  gift  was  in  remainder  to  R.  if  be 
should  be  living  at  the  death  of  the  testator's  wife  "  and 
should  then  or  thereafter  have  any  issue  male."  Brown- 
sword  V.  Edwards  (c)  may  be  cited  as  a  case  where,  in 
a  limitation  over,  "  and  "  was  read  "  or;"  but  in  the  subse- 
quent case  of  Doe  d.  Usher  v.  Jessep  (d),  the  Court  refused 
to  adopt  that  construction ;  and  the  Lord  Chancellor  in 
Pearson  v.  Rutter  (e)  has  confirmed  this  decision.  In  BeU 
V.  Fhyn  (f)  there  was  a  gift  of  residuary  personalty  to  A^ 
B.y  and  C.  as  tenants  in  common  equally,  and  in  case  of 
the  death  of  any  of  them  "  without  being  married  arid 
having  children,"  gift  over,  and  Sir  F.  Orant,  M.  R,  took 
"  and  "  to  mean  "  or."  The  Court  always  leans  in  favour 
of  a  construction  which  makes  a  bequest  vested:  Sturgess 
V.  Pearson  (g). 

Mr.  Headtam,  Q.  C,  and  Mr.  Sergeant,  for  the  De- 
fendants.— The  gift  over  has  taken  effect.  It  is  not 
necessary  to  construe  "  and  "  as  "  or,"  because  the  life- 
time of  A.  and  B.  is,  in  popular  language,  the  lifetime  of 
the  longest  liver.     In  fact,  some  word  must  be  supplied, 

(a)  iyee.8en.13.  (0)  3  De  G.,  M«,  &  G.  398. 

(b)  1  Ves.  sen.  217.  (/)  7  Vee.  458. 

(c)  2  Yes.  sen.  242.  (g)  4  Madd  41. 
{d)  12  East,  288. 
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whate^^r  be  the  construction.    The  Plaintiff's  counsel 
wish  to  add  the  word  "joint"  before  "lifetime,"  the  De- 
fendants would  prefix  the  word  ''  successive/"  and  this  is 
the   most  natural  construction.     You  say,  a  man  lived 
*'  during  the  reign  of  two  kings,"  whose  reigns  were  suc- 
cessive, and  the  same  expression  may  be  used  if  their 
reigns  were  partly  contemporaneous,   and  no   doubt  it 
would  include  the  reign  of  the  survivor.     But  there  is 
ample  authority,  if  it  be  necessary,  for  reading  "  and  "  as 
''  or  "  in  this  case ;  for  example,  in  Stapleton  v.  8tapleton{a\ 
in  a  gift  to  the  person  who,  at  a  certain  time,  should  be 
*^  entitled  to  the  freehold  and  inheritance  "  of  a  particular 
estate;  and  again,  in  Hetherington  v.  Oakman  (6),  where 
there  was  a  bequest  at  a  specified  period  to  nephews  ajid 
nieces  "  to  be  divided  among  them  and  such  of  them " 
as  should  be  then  living.    Moreover,  in  this  case,  the  time 
of  payment  of  these  legacies  was  "  after  the  decease  of  the 
survivor  of"  these  very  persons,  the  testator's  wife  and 
Robert  Day,  which  demonstrates  what  must  be  the  con- 
struction of  the  succeeding  words. 

Mr.  OhandlesSy  Q.  C,  in  reply. 

The  Yice-Changellob  reserved  judgment 


1654 


ulf^TiiMeiii* 


Vicb-Chancbllor  Sib  W.  Pagb  Wood: — 

The  question  in  this  case  turns  upon  the  efi*ect  of  an 
executory  bequest  of  a  certain  legacy,  in  which  the  legatee 
had  acquired  a  vested  interest  [His  Honour  read  the 
will  down  to  the  end  of  the  gift  of  lOOOZ.  each  to  the  chil- 
dren of  John  Day  and  Catherine  WtUcoXy  and  continued.] 
Of  course,  so  far  the  will  gave  a  vested  interest  in  these 
legacies  to  the  several  legatees.  Then  follows  a  proviso, 
"  that  in  case  any  or  either  of  my  last-named  nephews  or 


(a)  2Sim.,N.S,212. 


(b)  2  Y.  &  C.  C.  C.  289. 
c  c  0  2 


July  27th. 
Judgment, 
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J^^^  nieces,  the  children  of  my  said  brother  John  Day  and  my 
sister  Catherine  WxUcox,  shall  happen  to  depart  this  life 
in  the  lifetime  of  mj  said  wife  and  my  said  brother  the 
said  Robert  Day  without  leaving  lawful  issue,  or,  leaving 
such  issue,  all  such  issue  shall  happen  to  depart  this  life 
under  the  age  of  twenty-one  years,  then  I  do  hereby  de- 
clare that  the  legacy  hereinbefore  bequeathed  to  him,  her, 
or  them  so  dying  shall  lapse  and  be  absolutely  void.'' 

The  question  is,  whether,  one  of  the  legatees  havbg 
survived  the  testator's  wife,  but  having  died  in  the  life- 
time of  Robert  Day y  there  is  under  this  proviso  a  good 
gift  over  of  her  legacy ;  and  certainly,  if  it  were  not  for 
the  decisions  on  this  subject,  and  the  view  which,  sitting 
in  this  Court,  I  am  bound  to  take,  I  should  have  little 
doubt  what  was  the  intention  and  object  of  the  testator 
in  making  this  gift  over.  The  question  is,  whether,  with- 
out altering  the  words,  I  can  hold  dying  "  in  the  lifetime 
of  my  said  wife  and  my  said  brother"  to  include  dying  in 
the  lifetime  of  the  survivor;  or  whether  I  can  read  the 
word  "  and "  in  this  sentence  as  "  or."  I  am  clear  that 
I  cannot  so  construe  the  word  ''  and."  All  the  cases  in 
which  such  a  construction  has  been  made  may  be  resolved 
into  the  general  principle  that  "  and  "  may  be  construed 
"  or "  where  one  member  of  the  sentence  includes  the 
other,  so  that  by  construing  the  words  literally  one  mem- 
ber of  the  sentence  would  be  rendered  unnecessaiy,  and 
therefore,  in  order  to  give  effect  to  each  member  of  the 
sentence,  that  construction  has  been  adopted.  The  ma- 
jority of  the  cases  have  also  been  cases  in  which  ''and" 
has  been  construeddisjunctively,  in  order  to  favour  the  vest* 
ing  of  a  legacy,  and  not  in  order  to  devest  it.  This  seems, 
therefore,  rather  to  fall  within  those  cases  where  there  is  an 
absolute  gift  which  is  to  be  devested  only  upon  a  certain 
contingency ;  and  I  must  consider  whether  the  event  on 
which  the  legacy  is  given  over  has  literally  occurred. 
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I  had  some  doubt  what  would  be  the  construction  if        1354, 
this  had  been  a  limitation  during  the  lifetime  of  A,  and  B. 
In  BrudnetTs  caw  {a)  a  distinction  is  drawn  between  a 
limitation  during  lives  and  a  collateral  condition.    This 
case  -was    put  in  the  argument:    "If  a  lease  be  made     ^^'^^ffment 
to  two  during  their   lives,  there,  if  one  dies,  his  es- 
tate shall  survive ;  but  if  a  lease  be  made  to  A.  during  the 
life  of  S.  and  (7.,  without  saying  and  during  the  life  of  the 
surviiror  of  them,  there,  if  one  of  them  dies,  the  estate  (as  it 
was  said)  was  determined.  But  it  was  answered  and  resolv- 
ed by  Sir  John  Popham^  Chief  Justice,  and  the  whole  Court, 
that  in  the  same  case  put  by  the  Plaintiff's  counsel,  if  one 
of  the  cestuy  que  vies  dies,  the  estate  is  not  determined ; 
but  A.  should  have  the  land  during  the  life  of  the  survivor 
of  them :  and  so  it  was  resolved  by  all  the  Justices  in 
Michaelmas  Term  held  at  St  AJhcm'a  (5  &  6  Elizabeth); 
for  A.  had  an  estate  of  freehold  by  way  of  limitation  of 
an  estate  during  the  lives  of  two  men,  and  by  construction 
of  law  during  the  life  of  the  survivor  of  them :  as,  if  a 
man  makes  a  lease  of  land  to  two  men  during  their  lives, 
and  they  assign  their  estate  over,  now  the  assignee  hath 
an  estate  for  the  life  of  the  two  men;  and  if  one  dies  he 
shall  have  the  land  during  the  life  of  the  survivor  of  them. 
And  two  differences  were  taken  and  agreed  in  this  case: 
**  1.  Between  a  limitation,  as  in  the  case  before,  and  a  condi- 
tion: for  if  a  man  leases  land  for  100  years,  HA.  and  B. 
shall  so  long  live,  in  that  case,  if  one  of  them  dies,  the 
lease  is  ended,  for  the  lease  was  conditional,  and  not  de- 
terminable by  limitation  of  estate;  and  the  life  of  a  man 
is  collateral  as  to  the  lease,  which  is  but  a  chattel 
The  second  difference  was  between  a  limitation  of  an 
estate  of  freehold  during  lives  (which  is  the  usual  and 
ordinary  limitation  of  a  freehold)  and  a  collateral  deter- 
mination, as  during  the  time  that  (7.  and  D.  shall  be  of 

(a)  6  Co.  9. 
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1854.  the  Inner  Temple,  or  during  the  time  that  (7.  and  D.  shall 
be  dwelling  in  Norfolk,  or  shall  be  justices  of  peace,  or 
the  like,  for  in  these  cases  the  failure  of  one  shall  deter* 
mine  the  estate." 


JudgtMMit, 


I  refer  also  to  a  case  which  was  not  cited  in  the  ar- 
gumenty  M'DermoU  y.  fVaUace  {a),  in  which  Lord  Lang- 
dale  decided,  that  a  gift  of  the  income  of  certain  personal 
property  to  A.  and  A,  "to  be  equally  divided  during 
their  lives,  after  which "  to  C7.,  was  well  given  to  the 
survivor  of  A.  and  B.  BrudneU'e  com  was  not  cited 
there,  but  the  principle  laid  down  in  it  as  to  real  estate 
would  seem  to  have  a  dose  application  to  that  case 

This  case  appears  to  me  to  fall  within  the  same  rule.  The 
collateral  event  on  which  the  limitation  over  was  to  take 
effect  has  not  occurred ;  and  therefore  I  think  that  the 
personal  representative  of  the  legatee  is  entitled  to  the 
legacy. 

(a)  5  Beav.  142. 
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1854. 

DONALDSON  v.  DONALDSON.  Afiguu  uih. 

X3Y  a  Yoltmiarj  deed  of  settlement^  dated  the  12th  of  VoUmkuyA»- 
April,  1862,  and  made  between  Thomas  Hudson  of  the  ^Em^iTinier' 
one  part  and  fFiUiamBlamire,  John  Donatdaofiy  and  Rovh  «**— ciowm 

Adum—Noiiee, 

land  Bennett  of  the  other  part,  Thomas  Hudson  assigned         

to  tlie  said  William  Blamire,  John  Donaldson,  and  Rowland  gig^ment^  ^ 

BenneUy  their  executors,  administrators,  and  assigns,  all  ^**^or»g*^®tg^t 

each  of  the  property  comprised  in  the  schedule  thereto  as  in  a  sum  of 

lie  the  said  Thomas  Hudson  could  or  might  grant  or  assign  in  the  names  of 

by  that  indenture,  and  all  the  real  estates,  hereditaments,  ^^o^r  hFm% 

and  premises  comprised  in  or  subject  to  the  several  mort-  *  complete 

^  ,  transfer  of  such 

gage  securities  mentioned  in  the  said  schedule,  together  interest  as  be- 

•  -1      11  i»  J  J         •  i_i  twecn  the  do- 

with  all  sums  of  money  due  and  owing,  or  recoverable  or  nee  and  the  le- 
receivable,  or  otherwise  secured  upon  or  by  virtue  of  the  fhTdonor^ai-**^ 
same  securities  and  premises  respectively,  and  all  interest,  though  no  no- 
di vidends,  and  annual  proceeds  then  due,  and  thenceforth  wasgirentothe 
to  become  due  and  payable  upon  or  in  respect  of  the  said  SraOT?iifett^e; 
premises,  or  any  of  them,  and  all  benefit  and  advantage  ^«»a»e  »<>  ^ 
thereof  respectively,  and  all  the  estate,  right,  title,  inter-  part  of  the  do- 
est,  property,  claim,  and  demand,  at  law  and  in  equity,  of  Site  tTcompfete 
him  the  said  Thxyinas  Hudson  in  and  to  the  said  granted  *^®  ^ 
and  assigned  premises  and  every  part  thereof,  together  the  donee  could 
with  all  powers,  remedies,  and  means  of  recovering,  receiv-  J^  ^^^2^ 
ing,  and  giving  effectual  receipts  and  discharges  for  the  *^«  «tock  to 
said  moneys  respectively ;  To  have  and  to  hold,  receive,  and  making  the  do- 
take  the  said  several  particulars  and  premises  thereby  MntatiT^^^ 
granted  and  assigned,  or  expressed  and  intended  so  to  be,  ^^  *®  ^*  ■'***• 
unto  the  said  William  Blamire^  John  Doncddson,  B,nd  Botu-  the  trusteM^bo- 
land  Bennett,  their  heirs,  executors,  administrators,  and  f?«  no^««  of 

'  '  '  'the  deed,  trans- 

assigns  absolutely,  nevertheless,  upon  the  trusts  therein-  fened  the  stock 
after  declared  concerning  the  same ;  and  the  said  Thomas  son,  the  donee 
Hudson  did  thereby,  for  himself,  his  heirs,  executors,  and  remidy^llJL^ 
administrators,  covenant  with  the  said  trustees,  their  ex-  ^^^' 
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ecutorsy  administrators,  and  assigns,  that  he  the  said  Tho- 
mas Hudson^  his  heirs,   executors,  and  administrators, 
should  and  would  forthwith  transfer  unto  or  otherwise 
well  and  effectually  vest  in,  or  cause  to  be  transferred  unto 
or  otherwise  well  and  effectually  yested  in,  the  said  trus- 
tees, their  executors,  administrators,  and  assigns,  all  such 
and  so  many  and  such  part  or  parts  of  the  seyeral  bonds, 
debentures,  shares,  stocks,  funds,  and  securities,  leasehold 
premises,  mortgages,  debt^s,  moneys,  and  other  particulars 
mentioned  and  comprised  in  the  said  schedule  thereto,  as 
had  not  been  already  vested  in  the  said  trustees,  and  were 
not  comprised  in  or  were  not  well  and  effectually  passed 
by  the  assignment  thereinbefore  contained,  together  with 
all  benefit  and  advantage  thereof  respectively,  to  be  held 
by  them  the  said  trustees  upon  the  trusts  thereinafter  de- 
clared concerning  the  same;  and  it  was  by  the  now  stating 
indenture  further  witnessed,  that,  for  the  purpose  of  de- 
claring the  trusts,  as  well  of  such  parts  of  the  said  several 
particulars  mentioned  or  comprised  in  the  said  schedule 
thereto,  as  had  been  already  vested  in  or  were  therein- 
before effectually  assigned  unto  the  said  trustees  as  afore- 
said,' as  also  of  such  parts  of  the  same  particulars  as  were 
so  thereinbefore  covenanted  to  be  vested  in  them  as  afore- 
said :   It  was  thereby  expressly  agreed  and  declared  be- 
tween and  by  the  said  parties  thereto,  that  the  trustees 
and  trustee  for  the  time  being  of  those  presents  should 
stand  possessed  of  and  interested  in  all  and  singular  the 
said  trust  premises  respectively,  and  the  interest  and  an- 
nual produce  thereof,  upon  and  for  the  trusts,  intents,  and 
purposes,  and  with,  under,  and  subject  to  the  powers,  pro- 
visions, and  declarations  thereinafter  declared  concerning 
the  same,  being  trusts  according  to  the  appointment  by 
deed  of  the  said  Thomas  HudsoUy  and,  subject  thereto, 
for  his  benefit  for  his  life,  and  after  his  decease  to  raise 
certain  annuities  for  the  benefit  of  Mary  Dodgsan,  Mar- 
garet  Morgan,  Thomas  Donaldson^  and  Anne  Donaldson 
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in  manner  therein  mentioned;  and  to  hold  certain  lease- 
bold  premises  for  the  benefit  of  Anne  Donaldson  for  her 
life,    or  until  she  should  marry;  and  to  pay  an  annuity 
to  the  plaintiff  until  he  should  attain  the  age  of  thirty 
years;  and  to  accumulate  the  residue  of  the  income  of  the 
trust  funds  in  the  meantime;  and  subject  thereto,  to  stand 
possessed  of  all  the  said  trust  funds  and  premises,  and  the 
income  thereof,  upon  trust  for  the  said  plaintiff  for  his 
life,  with  remainder  to  his  first  son  who  should  attain  the 
age  of  twenty-one  years,  with  successive  trusts  or  limi- 
tations to  or  for  the  benefit  of  the  said  Tfiomaa  Donaldson, 
A.rvne  Donaldson,  and  their  respective  children,  in  manner 
tlierein  mentioned,  with  an  alternate  trust  or  limitation 
over  for  such  person  or  persons  as  would,  at  the  decease  of 
the  said  Thomas  Hudson,  be  entitled  to  his  personal  estate 
and  effects  under  the  statutes  for  the  distribution  of  in- 
testates' effects  in  case  he  had  died  intestate,  and  to  go  in 
such  parts,  shares,  and  proportions,  and  in  such  manner 
in  all  respects  as  the  same  would  have  gone  when  dis- 
tributable under  the  statutes.    And  the  said  ITiomas  Hud- 
son  did,  by  the  now  stating  indenture,  declare,  that,  in  the 
meantime,  and  until  all  and  singular  the  same  particulars 
and  trust  premises  mentioned  and  comprised  in  the  said 
schedule  thereto  should  be  duly  transferred  unto,  or  should 
be  otherwise  well  and  effectually  vested  in  the  said  trus- 
tees upon  the  trusts  of  those  presents,  he  the  said  Thonuis 
Hudson,  his  heirs,  executors,  administrators,  and  assigns, 
should  and  would  thenceforth  stand  possessed  of  and  in- 
terested in  the  said  particulars  and  trust  moneys  respec- 
tively, and  all  moneys  recoverable  thereuoder,  or  so  much 
thereof  respectively  as  should  not  for  the  time  being  be 
well  and  effectually  vested  in  the  said  trustees  as  aforesaid, 
and  of  and  in  the  income  thereof  respectively,  upon  and 
for  such  trusts,  intents,  and  purposes,  and  with,  under, 
and  subject  to  such  powers,  provisoes,  declarations,  and 
agreements  as  were  therein  expressed,  declared,  and  con- 
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tained  of  and  ooncerning  the  said  trust  fonds  and  pie- 
mises  respectiyelj,  and  the  income  thereof,  or  as  near 
thereto  as  circumstances  would  allow;  and  it  was  thereby 
further  agreed  and  declared  between  and  by  the  said  par- 
ties thereto,  that  the  said  trustees  and  trustee  for  the  time 
being  of  those  presents  should  and  would  stand  possessed 
of  and  interested  in  all  and  singular  such  further  moneys, 
stocks,  funds,  and  securities  (if  any)  as  might  at  any  time 
or  times  thereafter  be  vested  in  them  or  him  by  the  said 
ThonicLB  Hudson  for  that  purpose,  and  of  and  in  the  in- 
come thereof,  upon  and  for  such  trusts,  intents,  and  pur- 
poses, and  with,  under,  and  subject  to  such  powers,  pro- 
visoes, and  declarations  as  were  therein  declared  and  con- 
tained of  and  concerning  the  said  trust  funds  and  premisee 
thereby  settled  as  aforesaid,  or  intended  so  to  be,  or 
such  of  the  same  as  should  be  for  the  time  being  subsist- 
ing, undetermined,  and  capable  of  taking  effect,  but  so  as 
not  to  increase  or  multiply  chargea 

The  schedule  to  this  deed  comprised  numerous  securi- 
ties for  very  large  sums  of  money,  most  of  which  were  in- 
vestments in  the  funds  and  otherwise  in  the  settlor's  own 
name,  and  certain  mortgages  made  to  him.  Among  the 
rest  was  the  sum  of  stock  which  raised  the  chief  question 
in  this  case,  and  which  was  mentioned  in  the  schedule  as 
follows:— "29,400t  SI.  5a  percent.  Bank  Annuities,  in  the 
names  of  the  trustees  of  the  settlement,  dated  the  26ih 
day  of  July,  1819,  executed  on  the  marriage  of  the  sidd 
Thomas  Hudson,  and  which  trustees  it  is  hereby  declared 
shall  hold  the  said  Bank  Annuities  in  trust  for  the  trustees 
and  purposes  of  the  above-written  indenture." 

By  a  codicil  to  his  will,  dated  the  13th  of  April,  I852» 
the  said  T.  Hitdson,  afler  reciting  the  settlement  and  re- 
voking some  pecuniary  legacies  made  by  his  will,  in  all 
other  respects  confirmed  his  will,  whereby  he  had  given 
all  his  residuary  personal  estate  to  the  same  persons  who 
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were  trustees  of  the  voluntarj  deed,  upon  certain  trusts^ 
and  appointed  them  executors.     T.  Hudson  died  on  the 
14th  of  February,  1868,  having  previously  delivered  to  his 
said  trustees  the  certificates  of,  or  other  securities  for,  the 
several    sums  of  Bank  Annuities  and  East  India  stock, 
railway  stock,  shares,  debentures,  calls,  and  other  particu- 
lars mentioned  in  the  said  schedule  to  the  deed,  and  also 
the  said  mortgage  securities;  but  no  transfer  of  the  stock 
was  made  to  the  trustees  of  the  voluntary  settlement,  nor 
was  any  notice  of  that  settlement  given  to  the  trustees  of 
the  indenture  of  the  26th  of  July,  1819,  previously  to  the 
decease  of  the  said  Thomas  Hudson. 
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The  question  was,  whether  these  particulars  were  in- 
cluded in  the  voluntary  settlement,  or  were  liable  to  pro- 
bate duty. 


Hr.  Daniel,  Q.  C,  and  Mr.  Bateman,  for  the  first  tenant 
for  life  under  the  deed. — The  only  substantial  question  is 
with  respect  to  the  29,400Z.  Consols,  which  was  not  stand- 
ing in  the  settlor's  own  name,  and  to  the  trustees  of  which 
no  notice  was  given  of  this  settlement  But  this  sum  must 
also  be  bound  by  this  deed,  for  the  settlor  assigned  all  his 
equitable  interest  in  it,  and  could  not  himself  do  any 
fiurther  act  to  complete  the  transfer:  Ea  parte  Pye{a), 
Wheatiey  v.  Purr  (6),  M'Fadden  v.  Jenkins  (c\  Fletcher  v. 
Fletcher  (d),  BenUey  v.  Mackay{e),    In  Kehewich  v.  Manr 
ning(J),  Lord  Justice  Knight  Bruce  puts  the  case  of  stock 
being  vested  in  ii.  as  a  trustee  for  B.  for  life,  and  subject 
thereto  for  0.  absolutely;  and  observes,  that  it  must  surely 
be  competent  for  (7.  in  B/s  lifetime  to  make  an  effectual 
gift  of  his  interest,  with  or  without  the  consent  of  A.;  but 
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(a)  18  Ves.  140. 
(6)  1  Keen,  551. 
(c)  1  Ph.  153. 


(d)  4  Hare,  67. 

(e)  15  Beav.  12. 

(/)  1  De  G.,  Mac.  &  G. 
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his  Lordship  continued — *'  It  maj  possibly  be  thought  ne- 
cessary to  the  complete  validity  of  such  a  transaction, 
that  notice  should  be  given  to  A.  Upon  that  we  do  not 
express  an  opinion.'' 

Mr.  Oreene  and  Mr.  Bathurst,  for  other  parties  dwoing 
under  the  deed,  cited  Voyle  v.  Hughes  (a) ,  in  which  a  d- 
milar  assignment,  of  which  the  trustees  had  notice,  was 
held  good;  but  Vice-Chancellor  Stuart  in  the  judgment 
seemed  to  intimate,  that,  even  without  such  notice,  the 
assignment  would  be  good. 

Mr.  Hanson  for  the  Crown. — No  valid  trust  of  the 
29,4002.  stock  was  created  by  this  deed:  Sloans  v.  Cado- 
ganQ>\  is  commented  on  in  Beatson  v.  Beaison{c),  where 
a  similar  voluntary  assignment  was  held  to  be  revocable. 
The  trustees  of  the  stock  should  not  only  have  notice  of 
such  an  assignment,  but  they  should  acknowledge  the  as- 
signs to  be  cestuis  que  trust  of  the  fund:  DiUon  v.  Cop- 
pin  (d). 

The  ViOE  Chanobllob  reserved  his  judgment 


Judffment.      ViOE-ChANOBLLOB  SlB  W.  PaOB  WoOD  : — 

In  this  case  a  question  has  been  raised  how  far  a  deed 
of  assignment,  executed  by  Thomas  Hudson^  and  dated 
the  29th  day  of  June,  1850,  by  which  he  voluntarily  as- 
signed a  large  amount  of  property,  consisting  of  various 
securities,  to  trustees  upon  certain  trusts  for  the  benefit 
of  his  donees,  has  been  available  to  pass  certain  portions  of 
the  property  included  in  the  deed.  The  question  has  arisen 
between  some  of  the  parties  claiming  under  the  deed  and 


(a)  2S.&a.  18. 
(6)  SugdVenA  &  Pur.  p.  1119, 
11th  edit. 


(c)  12  Sim.  281. 
((Q4My.  &Gr.647. 
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tlie  Crown,  because  the  property  which  did  not  pass  by 
the  deed  would  be  liable  to  probate  and  legacy  duty,  as 
passing  by  the  settlor's  will. 

With  respect  to  the  great  bulk  of  the  property  com- 
prised in  the  deed,  the  counsel  for  the  Crown  has  conceded, 
that,   as  it  stood  in  the  funds  and  other  securities  in  the 
name  of  the  settlor,  and  as  he  has  executed  a  declaration 
of  trust  contained  in  this  deed,  the  relation  of  trustee 
and  cestui  que  trust  has  been  created,  so  that  this  Court 
will  give  effect  to  it    The  real  question  arises  with  re- 
spect to  the  sum  of  29,400il  stock,  which  was  standing  in 
the  names  of  the  trustees  of  the  settlor's  marriage  settle- 
ment in  trust  for  himself.    I  do  not  think  that  the  de- 
claration of  trust  annexed  to  the  description  of  this  stock 
in  the  schedule  is  material.    What  I  haye  to  consider  is, 
how  far  an  assignment  of  this  kind,  of  which  no  notice 
was  given  to  the  trustees  in  whose  names  this  stock  was 
standing,  was  effectual  to  pass  the  property  therein  to  the 
trustees  of  the  voluntary  deed,  so  that  this  Court  would 
hold,  as  between  the  donees  under  that  deed  and  the  repre- 
sentatives of  the  assignor,  that  the  title  was  complete.   For 
the  purposes  of  this  question,  it  was  necessary  to  consider 
the  case  of  Keketuich  v.  Manning  (a),  in  which  the  other  de- 
cisions are  reviewed  and  commented'  on  by  Lord  Justice 
Knight  Bruce,  and  which  seemed  to  me,  if  I  may  use  the 
expression,  to  stem  the  current  of  authority  which  had 
begun  to  set  in  adversely  to  these  trusts,  more  especially 
since  the  decision  in  Edwards  v.  Jones  (b).    Ever  since 
that  case  there  has  been  considerably  more  difficulty  as 
to  how  far  a  voluntary  assignment  of  a  chose  in  action 
does  or  does  not  confer  a  title  on  the  donee.    Looking 
through  the  cases,  the  principle  which  I  gather  from  them  is 
the  same  as  that  on  which  the  Lords  Justices  seem  to  have 
proceeded  in  Kekemchv.  Manning  {a),  and  though  that  case 
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does  not  go  so  far  as  the  present,  I  still  think  that  this  is 
concluded  hj  it.    In  all  the  cases,  except  BiaUon  v.  Beat- 
son  (a),  and  particularly  in  Ex  parte  Pye  (b\  it  is  laid  down, 
that,  when  there  is  a  complete  declaration  of  trust  by  a 
party  concerning  stock  or  choses  in  action  vested  in  him- 
self, this  Court  will  enforce  it.     On  the  other  hand,  where 
there  is  a  contract  only,  or  an  imperfect  gift,  which  re- 
quires some  other  act  to  complete  it  on  the  part  of  the 
assignor  or  donor,  the  Court  will  not  interfere  to  require 
anything  else  to  be  done  by  him.     The  intermediate  cases 
alone  are  difficult  of  solution.    The  question  is  in  eyeiy 
case,  has  therebeen  a  declaration  of  trust,  or  has  the  as- 
signor performed  sucE'acts  that  the  donee  can  take  ad- 
vantage of  them  without  requiring  any  further  act  to  be 
done  by  the  assizor;  and,  if  the  title  is  so  far  complete 
that  this  Court  is  not  called  upon  to  act  against  the  as- 
signor, it  will  assist  the  donee  in  obtaining  the  property 
from  any  person  who  would  be  treated  as  a  trustee  for 
him.     In  Beatson  v.  Beatson  (a)  alone  there  was  an  as- 
signment of  an  equitable  interest  in  stock,  which  was 
vested  not  in  the  donor  but  in  a  third  party,  and  it  was 
held  that  the  Court  would  not  assist  the  volunteer.    In 
Dillon  V.  Goppin(c),  stock  standing  in  the  donor's  own 
name  was  assigned,  and  there  this  distinction  was  taken, 
which  was  somewhat  nice,  but  still  consistent  iMiEUison 
V.  Ellison  (d)  and  the  other  cases,  namely,  that,  the  stock 
being  in  the  name  of  the  donor  himself,  and  there  being 
no  declaration  of  trust  but  a  mere  assignment,  which 
would  not  pass  the  stock  at  all,  and  the  deed  shewing  an 
evident  intention  on  the  part  of  the  assignor  to  do  some 
further  act,  and  containing  a  covenant  to  perfect  the  gifty 
the  Court  said,  we  cannot  call  upon  the  donor  to  transfer 
the  stock  or  complete  the  gift.     But  in  the  case  of  an  a^- 


(a)12Sim.29U 
(6)  18  Yes.  140. 


(c)  4  My.  &  Cr.  647. 
(rf)  6  Vea.  66a 
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signment  of  the  equitable  intei^est  in  stock  standing  in 
the  names  of  trustees,  the  deed  of  assignment  passes  the 
whole  equitable  interest  of  the  donor,  and  the  donee  may 
go  -with  that  deed  to  the  trustees,  and  say,  transfer  to  me 
the  interest  in  this  sum  of  stock;  and  I  think  that  in 
such  a  case  it  would  not  even  be  necessary  to  make  the 
donor  a  party  to  a  suit  to  enforce  the  gift. 

Then  the  question  is,  whether,  notice  not  having  been 
given  to  the  trustees,  the  gift  could  be  enforced.    As  to 
that  it  has  been  said  in  some  cases,  that  the  gift  is  com- 
plete when  no  further  act  is  required  to  be  done  by  the 
donor[[or  the  donee  (a):  and  that  seems  to  imply  a  doubt> 
whether,  if  there  were  any  act  to  be  done  by  the  donee,  the 
giffc  could  be  treated  as  complete.    But  the  assignment  has 
completely  passed  the  interest  of  the  donor.    It  is  true, 
that^  if  no  notice  of  it  were  given  to  the  trustees,  they 
would  be  justified  in  transferring  the  stock  to  the  original 
cestui  que  trust  for  whom  they  held  it ;  and,  if  they  did 
so,  there  would  be  no  remedy  against  them ;  and  it  is  pos- 
sible that  the  donee  might  not  be  able  to  recover  the 
stock;  but  all  that  the  donee  has  to  do  is,  at  any  time  he 
thinks  fit,  to  give  notice  to  the  trustees  before  the  stock  is 
transferred;  and  when  he  has  given  such  notice  his  title 
is  complete:  and,  unless  the  donor  or  his  executors  actu- 
ally obtain  possession  of  the  fund,  the  donee  does  not  re- 
quire the  aid  of  this  Court  against  them.    The  fact,  that 
the  trustees  are  themselves  the  executors  of  the  donor  in 
this  case,  I  think  does  not  make  any  difference.    As  the 
donor  has  not  obtained  possession  of  the  fund,  the  donees 
have  a  right  to  go  to  the  trustees  and  require  them  to 
transfer  the  stock,  or  come  to  the  Court  to  have  that  done. 
The  donees  require  no  assistance  from  the  Court  against 
the  original  assignor,  and  therefore  the  assignment  is  such 
as  the  Court  will  support.    That  is  the  principle  upon 
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1854.  which  cases  like  Shane  v.  Cadogan  (a)  proceed,  and  whicli 
Lord  CoUenham  seems  to  recognise  in  Edwards  v.  Jones  (i), 
where  he  says,  "In  Sloane  y.  Cadogan  (a)  the  claim 
was  not  against  the  donor  or  hb  representatives  for 
Judgment  ^^  purpose  of  making  that  complete  which  had  been  left 
imperfect,  but  against  the  persons  who  had  the  legal  cos* 
tody  of  the  fund;  and  the  question  was,  whether  the 
transaction  constituted  them  trustees  for  the  fund  for  the 
cestui  que  trusts.  Sir  TT.  Orant  came  to  the  conclosion 
that  it  did;  and  the  consequence  was,  that  they  were 
bound  to  account  That  case  has  been  considered  by  Sir 
Edward  Sugden  as  going  a  great  way;  but,  upon  the  prin- 
ciple stated  by  Sir  W.  Orant,  it  is  free  from  all  possible 
question,  for  there  was  no  attempt  in  that  case  to  call  in 
aid  the  jurisdiction  of  the  Court''  In  this  case  there  is  no 
need  whatever  for  the  donees  to  call  in  aid  the  jurisdic- 
tion of  this  Court  against  the  original  assignor  or  his  re- 
presentatives. All  that  they  have  to  do  is,  to  require  the 
trustees  who  hold  the  fund  to  transfer  it  to  them. 


This  decision  goes  somewhat  beyond  all  the  authorities, 
except  Cadogan  v.  Sloane  (a) ;  but  I  cannot  hold  that  the 
owner  of  an  equitable  interest  in  a  chose  in  action  is  not 
entitled  to  assign  it;  and  I  think,  that,  upon  the  principle 
recognised  in  Ellison  v.  EUison  (c),  and  like  cases,  I  must 
decide  that  the  equitable  interest  in  this  stock  Tvas  effec- 
tually assigned  by  this  deed. 


(a)  Siigd.yend.&Par.p.ll19, 
nth  edit 


(5)  1  My.  &  Gr.  238. 
(c)  6  Yes.  666. 
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STONE  V.  VAN  HEYTHUYSEN.  ywy  27tA. 

Xn  this  case  a  question  arose,  whether  Richard  Edward  MeoUai  in  Deed 
Van  Heythuysen  had  made  himself  a  specialty  debtor  Thi^-^J^meg. 
by  executiiig  the  following  deed  in  respect  of  92492.,  part  ^  b^i^- 
of  the    10,249£i  therein  mentioned: — "This  indenture,  debtedtoA, 

,  made  and  ez&- 

made  the  29th  day  of  November,  1851,  between  Richard  cntedaninden- 
Edward  VanHeythuy8en,ofJohnr8treet,  Bedford-row,  in  the  SJLdf  mTc, 
county  ofMiddleseXy  Gentleman,  of  the  one  part,  and&eorgre  no^J!^.^;^ 
Shepherdy  of  Beverley,  in  the  county  of  York,  Gentleman,  of  thereby,  after 
the  other  part:  Whereas  the  said  Richard  Edward  Va/n  ![^tedthathe 
Heythuysen  states  that  he  holds  a  sum  of  10,249 1,  or  there-  ^"in^a^SJj^*^ 
abouts,  on  behalf  of  Edward  Oresley  Stone,  of  Chambera  v^cified  bmi, 
Courty  in  the  county  of  Worcester,  Esq.,  and  Henry  Edward  and  assigned  aU 
Montoffu  Stone,  eldest  son  of  the  said  Edward  0.  Stone,  or  ^JT^^^ 
one  of  them:  And  whereas  the  said  Richard  Edward  Van  ^'^  St  and 
Heythuyeen  claims  to  have  a  lien  or  right  of  set-off  against  oat  of  the  pro- 
the  said  sum;  or  a  portion  thereof,  for  certain  law  costs  debt! andto pay 
and  advances  of  money:  And  whereas  the  said  Edward  ^^^^^^ 
0.  Stone  and  his  son  have  applied  to  the  said  jRtcAanZ  ^^^  contained 

,  a  ooTenant  for 

Edwcerd  Van  Heyihuysen  for  the  immediate  repayment  of  further  assnr- 
the  said  sum;  and  the  said  Richard  Edward  Van  Hey-  ^th^^tbtto 
ihuyeen,  not  being  prepared  at  once  to  pay  the  said  sum  or  f^^-^^^' 
to  state  an  account,  hath  consented,  on  the  application  of  specialty. 
the  said  Edward  0.  Stone  and  his  said  son,  to  make  and  would  have 
gire  such  security  to  them  as  is  hereinafter  contained:  ^^^^ 
And  whereas  the  said  Richard  Edward  Van  Heythuysen  »  PJ^^y  ^J^ 
hath  this  day  paid  to  or  on  behalf  of  the  said  Edward  0.  had  executed  it 
Skone  and  his  said  son,  the  sum  of  10002.  on  account  and  qh^^^^  " 
in  part  discharge  of  the  said  first-mentioned  sum:  Now 
this  indenture  witnesseth,  that,  in  pursuance  of  the  said 
agreement,  and  for  the  consideriitions  aforesaid,  he  the 
said  Richard  Edward  Van  Heytkvyeen  doth  hereby  grant, 
convey,  and  assign  unto  the  said  Oeorge  Shepherd,  his 

VOL.  L  I>  I)  D  £.  K.  W. 


L 


722 


CASES  IN  CHANCERY. 


1854.  heirs,  executors,  administrators,  and  assigns,  all  and  sin- 
gular the  real  and  personal  estate,  rights,  and  credits  what- 
soever and  wheresoever  of  him  the  said  Richard  Edward 
Van  Heyihuysen,  To  have  and  to  hold  the  said  real  and 
suuement.  Personal  estate,  rights,  and  credits  unto  the  said  Oeorge 
Shepherd^  his  heirs,  executors,  administrators,  and  assigns^ 
Fpon  trust  to  call  in,  sell,  and  convert  into  money,  at  his 
or  their  discretion,  and  at  such  time  or  times,  and  in  soch 
manner,  and  in  such  parts  or  shares  as  he  or  they  shall 
think  fit,  all  or  any  part  of  the  said  real  and  personal 
estate,  rights,  and  credits,  and  to  convey  and  assure  the 
same  to  the  purchasers  thereof,  and  to  give  full  and  effec- 
tual receipts  and  discharges  for  the  moneys  to  arise 
therefrom,  which  shall  exonerate  such  purchaser  or  pur- 
chasers and  all  others  paying  any  such  moneys  from 
seeing  to  the  application  thereof  And  upon  further 
trust,  out  of  such  moneys  to  pay  and  retain  all  costs  and 
expenses  which  shall  be  incurred  or  arise  in  the  exercise 
or  otherwise  in  relation  to  these  presents,  and  after  pay- 
ment thereof,  to  retain  and  pay  to  and  on  behalf  of  the 
said  £.  0.  Stone  and  his  said  son,  or  such  of  them  as  may 
be  legally  or  equitably  entitled  to  the  same,  the  said  first- 
mentioned  sum,  or  such  other  sum  or  sums  not  exceeding 
altogether  12,0002,  as  are  due  or  payable  from  or  by  the 
said  Richard  Edward  Van  Heythuyaen  in  respect  of  the 
matters  aforesaid.  And  upon  further  trust,  as  to  the  8n^ 
plus  of  such  real  and  personal  estate,  rights,  and  credits 
(if  any),  for  him  the  said  Riduird  Edward  Van  HeyAuy- 
sen^  his  heirs,  executors,  administrators,  and  assigns,  ac- 
cording to  the  natures,  tenures,  or  qualities  thereof. 
And  the  said  Richard  Edward  Van  Heythuysen  hereby 
covenants  for  himself,  his  heirs,  executors,  administraton^ 
and  assigns,  with  the  said  Oeorge  Shefherd^  his  hein^ 
executors,  administrators,  and  assigns,  at  any  time  or 
times  hereafler  to  make  or  execute  any  further  assurance 
or  assurances,  which  the  said  Oeorge  Shepherd,  his  hein, 
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executorsy  administrators,  and  assigns  may  reasonably  re- 
quira     In  witness/'  &a 


1854. 


Mr-  JameSj  Q.  C,  and  Mr.  Beoles,  for  Van  Beyihuysen. — 
This  deed  did  not  make  the  debt  a  specialty,  for  the 
Stones  were  not  parties  to  it :  Garrard  v.  Lord  Lavder- 
dale  (a);  and  a  mere  recital  in  a  deed  does  not  so  change 
the  nature  of  a  simple  contract  debt:  Xocam  v.  Mertin8(b); . 
and  the  words  used  are  not  such  as  "  raise  a  declaration 
or  agreement  amounting  to  a  covenant:"  Adey  y.  Ar- 
nold (c). 

Mr.  Wmicocky  Q.  C,  and  Mr.  A.  J.  Lewisy  for  the  Stones, 
— ^This  deed  created  a  specialty  in  respect  of  the  92492. 
upon  which  an  action  of  debt  might  be  brought;  no  par- 
ticular form  of  words  is  necessary.  An  L  0.  U.  contains 
no  promise  to  pay. 

It  is  stated  in  3  Com.  Dig.  «  Debt,"  382,  A,  4—"  So  debt 
lies  on  an  obligation  or  other  deed  or  specialty,  as  if  a 
man  by  obligation  or  other  deed  acknowledges  that  he  has 
received  money  from  A.  ad  computandum,  A.  may  have 
debt  upon  it:  1  Roll.  Ab.  597,  L  30 ;  or,  that  he  has  so 
much  of  the  money  of  J.,  in  his  hands:"  Brice  v.  Carre  (d), 
HoUis  V.  CaTr(e\  Graves  v.  White  (f),  Barefoot  v.  Fres- 
weU{g\  Movntstephen  v.  Brooke  (h).  In  Cheslyn  v.  DaU 
hy{i)y  a  promise  to  pay  was  implied  from  recitals,  so  as  to 
take  the  debt  out  of  the  Statute  of  Limitations.  In  the 
Duke  of  St.  Albans  v.  Ellisik),  a  covenant  in  a  lease  to 
cultivate  the  demised  premises,  except  ths  rabbit  warren, 
was  held  to  imply  a  covenant  not  to  cultivate  the  rabbit 
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(a)  2  Buss.  &  My.  451. 

(6)  1  Ves.  sen.  312. 

(e)  2  De  G.,  Mac.  &  G.  432. 

(d)  1  Lev.  47. 

(e)  Freem.  3. 


(/)  Freem.  67. 

(g)  3  Keb.  465,  pi.  47. 

(A)  3  B.  &  Aid.  141. 

(0  4  Y.  &C.,Exch.,  238. 

(k)  16  East,  352. 
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18M        warren^  npon  which  an  action  of  coTenant  would  lie. 
Ri^  Y.  The  Great  Western  RaUtoay  Company  {cC)  shews^ 
that,  in  questions  of  this  kind,  the  general  intention  of  the 
deed  is  to  he  regarded:    Scdtoun  y.  HougUmnQ}).     The 
ArmmaiL     pnnciple  was  recognised  in  Courtney  v.  Taylor  (c). 

The  reply  was  not  heard. 


Judgment.      ViCE-ChANCELLOB  SiB  W.  PaGE  WoOD: — 

I  think  I  cannot  hold  this  to  be  more  than  a  simple 
contract  debt.  It  appears  that  Van  Heythuyseny  bebg 
pressed  to  give  security  for  his  debt  to  the  Messrs.  Stone, 
executed  this  deed,  which  was  made  between  him  and 
Oeorge  Shepherd,  who  acted  as  a  trustee  for  the  Stones, 
The  most  favourable  view  of  the  case  for  those  gentlemen 
would  be,  to  treat  Shepherd  as  their  agent,  and  to  consider 
this  acknowledgment  to  have  been  given  under  seal  to  tbeir 
agent  at  their  own  instance.  I  am  not  quite  sure  what 
the  effect  of  such  a  transaction  might  be.  There  is  a  case 
in  the  Cases  temp.  Talbot  in  Chancery  (ci)  in  which  it  is  laid 
down,  that  an  acknowledgment  of  accountability  under 
seal  given  to  a  party  to  the  deed  will  create  a  specialty  debt; 
and  this  doctrine  would  probably  apply- to  a  case  in  vhich 
a  similar  instrument  was  entered  into  with  an  agent  of 
the  principal  creditor  and  handed  over  to  such  agent, 
which  would  be  equivalent,  in  fact,  to  giving  it  to  the  cre- 
ditor himself.  If  Shepherd  in  this  case  had  been  simplj 
Stones'  agent,  the  first  recital  in  this  deed  would  have 
favoured  the  view  taken  by  the  Stones.  The  words  are, 
"Whereas  the  said  Richard  Edward  Van  Heytkuym 
states  that  he  holds  a  sum  of  10,2492L,  or  thereabouts,  on 
behalf  of  Edward  Qredey  Stone,  of  Chambers-court,  in  the 


(a)  4  Bailw.  Gas.  190. 

(6)  1  Bing.  433. 

(c)  6  Man.  &  Or.  851. 


(d)  Oifordy.MafUey,Cia»t. 
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coanty  of  Worcester,  Eaq.,  and  Henry  Edward  Montague 
Stone,  eldest  son  of  the  said  S.  O.  Stone,  or  one  of  them/' 
Then  the  recital  proceeds  ''  And  whereas  the  said  B.  I. 
Van  Hejfihuyeen  claims  to  have  a  lien  or  right  of  set  off 
against  the  said  sum,  or  a  portion  thereof,  for  certain  hiw 
costs  and  advances  of  money;  and  whereas  the  said  E»  0, 
Stone  and  his  son  have  applied  to  the  said  R,  E,  Van 
Heyihuyeen  for  the  immediate  repayment  of  the  said  sum; 
and  the  said  R.  E.  Van  Heythuysen,  not  being  prepared  at 
once  to  pay  the  said  sum,  or  to  state  an  account,  hath 
consented,  on  the  application  of  the  said  E.  0.  Stone  and 
his  said  son,  to  make  and  give  such  security  to  them  as  is 
hereinafter  contained;  and  whereas  the  said  R  E.  Van 
Heythuyeen  hath  this  day  paid  to  or  on  behalf  of  the  said 
E.  O.  Stone  and  his  said  son  the  sum  of  1000{.  on  account 
and  in  part  discharge  of  the  said  first-mentioned  sum/' 
And  then  it  is  witnessed,  that  K  E,  Van  Heythuyeen 
makes  an  assignment  of  all  his  real  and  personal  estate 
to  Shepherd  upon  trust  to  sell  and  convert,  and  out  of  the 
proceeds  to  pay  the  said  debt,  and  then  there  is  a  cove- 
nant for  further  assurance.    The  question  is,  whether  I 
can  collect  from  the  recitals  a  sufficient  expression  of  in- 
tention to  convert  this  simple  contract  debt  into  a  spe- 
cialty.   The  ground  on  which  the  case  in  Cases  temp.  Tal- 
bot, and  the  other  cases  which  have  been  cited,  proceeded 
was,  that  it  was  impossible  to  import  any  other  intention 
into  the  instrument,  which  in  those  cases  was  simply  an 
acknowledgment  that  the  party  owed  so  much  money,  than 
this,  namely,  that  he  intended  to  make  it  a  specialty  debt; 
and  there  could  be  no  other  reason  for  his  going  through 
the  formality  of  sealing  it.    In  several  cases  it  has  been 
held,  that  recitals  in  deeds  may  have  a  similar  effect, 
where  the  recital  is,  that  one  party  owes  a  certain  sum  of 
money  to  another  party  to  the  deed.    I  do  not  know 
whether  any  case  has  gone  quite  so  far;  but  if  there  is  a 
recital  of  any  previous  agreement,   as  in  the   case  in 
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1854.        Bingham  and  tlie  case  in  Levinz,  the  CSouxt  collects  an 
intention,  as  L.  C.  J.  Tindal  expresses  it^  to  conyert  a 
simple  contract  into  a  specialty  debt   That  learned  Jadge, 
in  Courtney  v.  Taylor  (a),  which  was  as  strong  a  case  as 
JudffmenL     could  be,  for  there  was  a  distinct  admission  of  a  debt  due 
and  owing  by  one  party  to  the  deed  to  another,  said  this, 
*'  It  is  not  necessary  that  there  shoold  be  express  words 
of  covenant  or  agreement.    It  is  enough  if  the  intention 
of  the  parties  to  create  a  covenant  be  apparent''   Then  he 
said:  '*  In  the  present  case  the  question  is,  whether  or  not 
the  Defendant  did  by  the  indenture  of  the  30th  of  August^ 
1838,  covenant  to  pay  tothe  Plaintiffs  the  sum  of  577tlO«.;" 
and  in  the  same  case,  Maule^  J.,  said :  "  Where  in  a  deed  a 
party  unequivocally  admits  himself  to  be  liable  to  pay 
money,  a  covenant  that  he  will  pay  it  may  be  implied. 
But  where  the  deed  sets  out  the  instrument  under  which 
the  liability  arose,  and  does  not  expressly  affirm  that  lia- 
bility, I  think  the  necessity  for  implying  a  covenant  to 
pay  does  not  arise.    It  would  not  be  giving  this  recital  its 
true  and  legitimate  effect  to  construe  it  as  a  covenant  for 
the  payment  of  the  money.    If  the  recital  had  been,  that 
the  money  was  due  on  a  parol  security,  no  such  covenant 
would  have  been  implied  as  would  have  the  effect  of 
merging  the  parol  security.    Where  there  is  a  liability,  the 
origin  of  which  is  shewn,  there  is  no  necessity  for  imply- 
ing a  covenant.'' 

The  thing,  therefore,  to  be  inquired  into  is,  looking  to 
the  whole  construction  of  the  deed,  what  was  its  object 
and  purport,  and  that  of  the  recitals.  Here  there  is  no 
acknowledgment  to  the  creditor  himself  that  the  debt  is 
due.  The  acknowledgment  is  made  to  a  person  who  does 
not  seem  to  be  a  party  as  agent  of  the  creditor,  but  simply 
as  his  trustee,  to  take  the  property  conveyed  by  the  deed 

(a)6MaQ.&Gr.861. 
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to  hitn.     There  is,  therefore,  nothing  equivalent  to  a  cove-        1864. 
nant  with  the  Stones  as  parties  to  the  deed.    It  is  nothing 
more  than  a  recital  in  a  deed  between  Vcm  Heydmysen 
and  a  tbird  party,  to  whom  he  was  about  to  make  a  mort- 
gage, that  Van  Heyihuysen  owed  a  certain  debt  to  the     j^^iiiUi; 
Stones;  and  if  this  constituted  a  specialty  debt,  then  in  all 
such  deeds  as  that  in  Oarrard  v.  Lard  Lauderdale  (a),  or 
where  there  is  a  consideration,  and  the  deed  recites  that 
one  of  the  parties  thereto  owes  to  the  persons  mentioned 
in  the  schedule  certain  specified  sums  of  money,  it  must 
be  held  that  there  is  an  intention  to  convert  them  into 
specialty  debts.    I  think  that  the  whole  scope  of  this  in- 
strument was  not  to  make  any  change  in  the  nature  of 
the  debt,  but  to  give  a  security  for  it  upon  the  property 
conveyed  to  Shepherd;  and  finding  a  sufficient  object  for 
the  recital,  namely,  to  shew  how  much  money  was  so  to  be 
secured,  and  the  trust  upon  which  Shepherd  was  to  hold 
the  property  conveyed,  I  think  that  I  cannot  refer  the 
recitals  to  any  other  intention. 

It  is  an  important  circumstance,  that,  though  this  deed 
was  an  indenture,  the  Stones  were  not  parties  to  it 

(a)  2  B.  &  My.  451. 
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DOWNINO  V.  PlOKEN. 


1853. 


THIS  was  an  administTation  suit.     An  order  had  been  made  at  OtdUon. 

the  hearing  upon  further  directions,  to  apportion  a  sum  of  money  -fi'w<fewo>. 

which  was  in  Court  among  the  creditors  of  the  testator.  In  support  of 

an  application 

Mr.  Zewin  moved,  on  behalf  of  aU  parties,  that  there  might  be  ^^o^^"* 

inserted  in  the  order  a  direction  that  the  dividends  of  those  ere-  dends  are  leu 

ditors  whose  dividends  were  less  than  10/.  might  be  paid  to  their  ^^^^  UieiJ™*^ 

solicitor.  shares  of  a  fund 

in  Court  paid 

The  Vicb-Chancellor  Sir  W.  Paqb  Wood  said,  that  the  writ-  Hdt^,  Acre**' 

ten  consent  of  the  creditors  must  be  obtained,  and  verified  by  must  be  pro- 

affidavit.     Subject  to  the  production  of  such  verified  consent,  he  ^tien  wn- 

would  make  the  order.  Bent  of  the 

seyeral  credi- 

"" — ♦ tors,  yerified  by 

affidavit. 

Cole  t;.  Btjroess.  ^^^^^ 

AN  executor  having  obtained  the  common  decree  in  a  creditors*  CndUort*  D^ 

Buit.  eree—lnjuw!' 

Mr.  Glasse,  Q.  C,  for  the  executor,  moved  for  an  injunction  to  After  the  corn- 
restrain  an  action  at  law  by  one  Hamblin  against  the  executor,  "^J^^?  ^\ 

the  executor, 
not  denying  that  he  has  assets,  nor  disputing  the  debt,  cannot  obtain  an  injunction  to  restrain  an  ac- 
tion by  a  creditor  of  the  estate  against  him,  commenced  before  the  suit,  but  not  proceeded  with  since 
notice  of  the  decree,  except  upon  the  terms  of  paying  the  costs  at  law,  and  also  of  the  motion  for  the 
injunction. 

VOL.  I.  [b]  E.  K.  W. 
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which  had  been  commenoed  before  the  institution  of  the  salt,  and 
in  which  no  proceedings  had  been  taken  since  notice  of  the  decree. 

Mr.  Shapter  for  Hamhlin  — It  must  be  on  payment  of  costs 
at  law  and  of  this  application^  as  the  executor  dfXA  not  deny  ^lat 
he  has  assets,  and  does  not  dispute  the  debt :  Bear  v.  Smiih  (o 
De  G.  &  S.  94;  S.  C,  16  Jiir.  709);  Bush  v.  Windey  (13  Jur.  273) ; 
WeHY,Swi'nbwme{\4:  Jur.  360);  Da/oeyY.  Plestoto  (14  Jur.  388). 

The  Vicb-Ohancellob  Sir  W.  Page  Wood  so  decided. 


Nov,  Ibth  ds 

EatecmHcm  tf 
TnuUi^  Real 
Ettat»—OMU 
—Sale— IS  4- 
16  Viei.e.S6, 
f.55. 

In  a  Bait  to  as* 
certain  the  con- 
struction of  a 
will  of  real  es- 
tate, and  to 
carry  the  trnsts 
thereof  into  ex- 
ecution, the 
Court  has  pow- 
er, if  necessary, 
to  direct  a  sale 
or  mortgage  of 
a  sufficient  part 
of  the  property, 
for  the  purpose 
of  raising  the 
taxed  costs  of 
the  suit,  al- 
though some  of 
the  Plaintiffs 
are  infimta. 

Sect.  55  of 
thel5&16Vict 
c  86,  gives 
power  to  direct 
a  sale  before 
the  hearing  in 
those  cases  only 
in  which  the 
Court  could, 
under  the  old 
practice,  have 
given  such  di- 
rection at  the 
hearing. 


Mandeno  v.  Mandeno. 

THE  testator  in  the  cause  devised  a  piece  of  land,  called  Jlcily 
Bush  Gcvrdens,  to  his  executors  as  trustees  thereof  in  fee,  upon 
trusty  alter  the  decease  of  his  wife  and  eldest  son  John  Mandeno, 
(both  of  whom  had  since  died),  for  the  children  of  John  Mandeno, 
as  tenants  in  common  in  tail,  with  cross  remainders  in  tail,  with 
remainder  to  the  testator^s  right  heirs. 

The  will  contained  similar  devises  of  four  other  properties  in 
flEkvour  of  four  other  children  of  the  testator. 

By  a  codicil,  dated  in  1827,  referring  to  these  devises  in  the 
will,  the  testator  directed  his  trustees  to  stand  possessed  of  tiie 
devised  hereditaments  in  case  of  the  decease  of  any  of  his  sons 
without  issue,  upon  trust  for  the  widow  of  such  son  for  life, 
"  and  also  in  case  any  or  either  of  my  said  children  shall  depart 
this  life  without  issue,  or  leaving  a  widow  him  surviving,  or 
leaving  such  widow,  afler  her  decease,"  the  testator  directed  his 
trustees  to  stand  possessed  of  the  hereditaments  in  trust  for  the 
survivors  of  his  said  children  in  fee. 

The  children  of  John  Mandeno,  some  of  whom  were  infants, 
filed  the  bill  in  this  suit  against  his  widow  and  the  testator's 
other  children  who  survived  Jo?m  Mandeno,  and  also  against 
the  trustees  and  executors  of  the  will,  praying  that  the  rights 
and  interests  of  the  Plaintiffs  and  all  other  persons  in  Holly 
Bush  {rOflrdens,  so  specifically  devised,  might  be  ascertained  and 
declared,  and  the  trusts  of  the  will  and  codicil  relative  thereto 
carried  into  execution,  and  that  the  trustees  might  be  decreed 
to  convey  the  same  premises  accordingly. 

Mr.  B6U,  Q.  C,  and  Mr.  Haddan,  for  the  Plaintiffs. 
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Mr.  Bailey,  Q.C.,  Mr.  Sheffield,  and  Mr.  D.  L,  Oiffwrd,  for  some 
of  the  Defendants. 

Mr.  J.  r.  Prior,  for  the  widow  of  John  Mcmdeno,  claimed  a 
life  interest  in  her  husband's  share  of  the  property  after  the  es- 
tates tail  of  the  children. 

The  Yice-Chakcellor  decided  that  the  estate  of  the  Plain* 
ti£&  was  held  in  trust  for  them  as  tenants  in  common  in  tail 
general  in  possession,  with  cross  remainders  between  them,  with 
remainder  to  the  widow  of  John  Mcmdeno  for  life,  with  re- 
mainder to  the  other  surviving  children  of  the  testator  in  fee. 

Mr.  EoU,  Q.C.,  and  Mr.  Uaddan  asked  for  a  direction  that  the 
costs  might  be  raised  by  sale  or  mortgage  of  the  property.  They 
cited  AdcmM  v.  Adama  (1  Hare,  536).  It  appeared  from  the  terms 
of  the  decree  (Eeg.  Lib.  1841,  X.  fol.  1767)  that  a  similar  or- 
der was  made  in  that  case,  at  the  hearing  on  further  directions^ 
against  infant  Plaintiffs.  The  prayer  here  was^  that  the  trusts 
of  the  will  might  be  executed,  which  was  necessaiy,  because 
the  legal  estate  was  in  the  trustees,  who  had  declined  to  convey. 
They  referred  also  to  the  power  given  by  the  55th  section  of  the 
15  ds  16  Yict.  c.  86,  to  the  Court  to  sell  real  estate  for  the 
purposes  of  any  suit  relating  to  it  at  any  time  afier  the  ineHtfUr- 
tion  thereof,  such  sale  to  be  as  valid  as  if  directed  to  lie  made 
by  decree  at  the  hearing.  [The  Yice-Chancellor. — ^That  only 
means  that  a  sale  may  be  directed  at  once,  where  before  it 
could  only  be  done  at  the  hearing,  and  does  not  alter  the  legal 
rights  of  any  parties.] 

Mr.  Wal/ord  (amicus  curie)  mentioned  a  case  of  Field  v.  Brown 
(not  reported),  where  a  settlement  being  directed  to  be  made, 
by  an  order  of  Yice-Chancellor  Knight  Bruce,  dated  in  the  month 
of  July,  1851,  the  Master's  report  was  confirmed,  which  express- 
ly directed  the  settlement  to  be  subject  to  any  mortgage  for  the 
purpose  of  raising  the  costs. 

The  Yicb-Chancellob  Sib  W.  Paob  Wood,  said,  that  the  ex- 
penses of  carrying  out  the  trusts  were  a  charge  upon  the  land,  and 
that  no  person  could  have  any  benefit  out  of  it  until  these  expenses 
were  paid.  His  Honour,  therefore,  thought  that  he  might  order 
the  costs  to  be  raised  by  sale  or  mortgage  of  a  sufficient  part  of 
the  estate,  according  to  the  form  of  the  decree  in  A  dams  v.  Adams, 
as  contained  in  the  Registrar's  Book,  which  should  be  examined. 


1653. 
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1863.         It  would  be  determined  in  Chambeis  Aether  a  sale  or  mmii- 
gage  would  be  the  more  beneficial  course. 

On  this  day,  Mr.  Haddan  mentioned  the  matter  again  to  the 
«-     T^.       Court,  and  said  that  he  had  examined  the  Registrar's  Book  as  to 
the  form  of  the  decree  in  Adcmis  v.  Adams,     The  suit  was  for 
the  administration  of  real  and  personal  estate,  and  the  penoDal 
estate  had  been  found  insufficient  for  payment  of  the  debts,  and 
had  been  exhausted     The  real  estate  was  settled  upon  trosts^ 
under  which  infimts  were  beneficially  intereeted,  and  the  decree 
directed  that  certain  sums  borrowed  by  the  executor  and  applied 
in  payment  of  the  testator's  debts,  should  be  raised  and  paid  by 
sale  or  mortgage  of  a  sufficient  part  of  the  testator's  real  estate, 
and  that  the  costs  should  be  taxed:  ''And  it  is  ordered,  tbai 
the  said  costs,  when  taxed,  be  also  raised  by  sale  or  mortgage  of 
sufficient  part  of  the  said  testator's  real  estates;**  with  the  usual 
directions.     He  mentioned  also  CannoU  v.  Bt^  (1  DicL  115). 
See  form  of  decree  in  that  case,  Beames  on  Gosts,  App.  p.  237, 
No.  7. 

The  Yick-Chancellob  made  the  order  accordingly,  in  thefol. 
lowing  form : — 

Mi$mU  as  to         Direct  the  costs  of  all  parties  to  be  taxed  (those  of  the  tms- 

Co*i^  tees  as  between  solicitor  and  client).     Declare  such  costs  to  be  a 

charge  on  the  real  estate  of  the  testator  in  the  cause,  and  direct 

that  the  said  costs  be  raised  by  sale  or  mortgage  of  a  sufficient 

portion  of  the  said  testator's  real  estate.      Usual  direotiona. 


Ifav.nth. 

Ominion  toot' 
temdio  receive 
Monejf^Svha^ 


Hughes  v,  Williams. 

THIS  was  a  suit  for  the  redemption  of  a  mortgage.  Pursuant  to 
the  decree,  the  Master  had  computed  that  the  sum  of  778/.  15<.10(1 
was  due  to  the  Defendant  for  principal,  interest,  and  costa^  and 
had  appointed  a  time  and  place  for  payment  of  that  sum.  The 
Defendant,  by  mistake,  omitted  to  attend  on  the  day  fixed,  either 
in  person  or  by  attorney.     The  Plaintiff,  also,  did  not  attend  to 


In  a  loit  to  re- 
deem, the  mort- 
gagee haring,  - 
bymiatake^omit-  pay  tne  money, 
ed  to  attend  at 
the  time  and 

place  fixed  by  the  Master  for  payment  of  the  sum  computed  to  be  due  to  him  for  principal,  interest, 
and  costs,  the  Court,  upon  motion,  with  notice,  appointed  a  new  time  and  place  for  the  payment  of 
the  money  ten  days  afker  the  date  of  the  order. 

,  the  defendant  is  not  entitled  to  subsequent  interest 


le  money  t 
In  sucn  a 


PJEtACmCE  CASES. 

Tke    Defendant  now  moved  that  an  account  might  be  taken 
of  lirli&t  was  due  to  him  for  principal  and  interest  upon  his 
mox-tgage  j  and  that  a  time  and  place  might  be  appointed  for  the 
Pl&ixxtiff  to  pay  to  the  said  Defendant  what  should  be  certified 
to  l>e  due  to  him  for  such  principal  and  interest,  and  also  for  his 
costs  of  this  suit,  which  had  been  taxed  by  the  Taxing  Master, 
and  mrere  referred  to  and  included  in  the  said  Master's  report ; 
and.  in  default  thereof,  that  the  Plaintiff's  bill  might  be  dismissed 
'vritK  costs  against  the  said  Defendant,  or  that  it  might  be  refer- 
red,  to  the  Master  to  whom  this  cause  stood  referred,  to  take 
BXicIi  account  and  make  such  appointment. 

The  Plaintiff  did  not  appear  to  resist  the  motion,  but  there 
-vvaa  the  usual  affidavit  of  service  of  the  notice  of  motion  upon 
him. 


1853. 


Mr.  FUman  for  the  motion. 

The  Vicb-Chancellor  Sm  W.  Page  Wood  said,  that,  as  the 
l>efendant  did  not  attend  at  the  time  fixed,  he  was  not  entitled 
to  subsequent  interest.  The  proper  course  would  be  simply  to 
carry  out  the  original  decree.  The  omission  to  attend  having 
been  by  mistake,  the  Defendant  ought  not  to  be  obb'ged  to  wait 
another  six  months,  but  a  new  appointment  might  be  made  at 
the  expiration  of  ten  days. 


The  following  was  the  form  of  the  order : — 

The  Court  doth  order  that  the  Plaintiff  Elizabeth  Hughes  do 
pay  to  the  Defendant  Richcvrd  Bowen  WiUiama  the  sum  of 
778^  158.  10c21  (being  the  amount  certified  by  the  Master's  re- 
port in  this  cause,  dated  the  5th  day  of  February,  1853,  to  be  due 
to  the  said  Defendant  for  principal,  interest,  and  costs  in  respect 
of  his  mortgage  seciuity  in  the  said  report  mentioned),  on  Mon- 
day the  21st  day  of  November  instant,  (being  ten  days  from 
the  date  of  this  order),  between  the  hours  of  one  and  two  o'clock 
in  the  afternoon  of  that  day,  at  the  office  of  the  Chapel  of  the 
Bolls,  in  HoBs  Yard,  Chancery  Lcme,  in  the  City  of  London;  or 
in  de&ult  thereof,  it  is  ordered  that  the  PLuntiff^s  bill  do  stand 
dismissed  out  of  this  Court  as  against  the  said  Defendant  Rich- 
ard Bovoen  WiUiams,  with  costs  to  be  taxed  by  the  proper  Tax- 
ing Master  of  this  Court  pursuant  to  the  said  decree. 


Order. 
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2\at.         

ProductUm  of  THE  bill  in  this  suit  stated,  that  Leuns  JoneSy  the  testator  in  the 

DoeumeaU--  cause,  in  1836,  being  indebted  to  the  Dotdaia  Iron  Company  in 

—SMUmMi  *^®  ^'^"^  of  82Lf  conveyed  certain  hereditaments  to  some  of  the 

71^  members  of  the  said  partnership,  by  way  of  mortgage  to  secme 

The  Plaiutiff  *^®  payment  of  the  said  debt,  with  interest, 

impeached  a  That,  by  some  instrument  of  assurance,  executed  by  the  said 

the  Defendants  -^^"^  Jones  in  1838,  the  equity  of  redemption  in  the  said  he- 

poeiession,  and  reditaments  was,  for  the  alleged  consideration  of  142^.,  conveyed 

bill  thaTthij  ^7  ^^^  ^^  testator  to  Stephen  Jones  and  his  heirs;  bat  that  this 

deed  had  been  conveyance  was  executed  by  Leuns  Jones  in  contemplation  of 

leftwiththeDe-  .         V^                v  i.  j-j       x               x                      j                          ^^ 

fendant  at  a  se-  Circumstances  which  did  not  come  to  pass,  and  was  never  acted 

curity  for  a  on ;  and  that  the  whole  of  such  consideration  money  was  on  the 

wWch  hod'Sen  ^°^®  ^7  ret^imed  to  Stephen  Jones  by  Lewis  Jones,  and  by 

since  repaid.  Stephen  Jones  returned  to  one  Roger  Williams,  from  whom  it 

in  his  answer  ^  ^^  ^^^^^  borrowed,  in  order  that  it  might  be  apparently  paid 

admitted  the  over. 

rele!wm°y ofthe  That,  in  1839,  the  Dovdais  Iron  Company  required  payment 

impeached  deed,  of  the  mortgage  debt;  and  Lewis  Jones,  to  enable  him  to  pay  the 

UwasabodL  sanie,  borrowed  of  Stephen  Jones  the  sum  of  i2L,  and  of  the 

fide  conTeyance  Plaintiff  WiUiam  Janes  the  farther  sum  of  40^.,  and  therewith 

luabk  oondder-  P*^^  off  the  said  mortgage  debt^  but  no  re-conveyance  of  the  said 

ation,  and  de-  hereditaments  was  taken;  and  the  said  mortgage  deed  and.the 

ererbeensode-  o^^^r  title  deeds  of  the  said  property  were  permitted  to  remain 

posited  with  in  the  custody  of  the  Dawlais  Iron  Company  imtil  1852. 

bill  mentioned:  ^^^*>  ^P^^  *^®  occasion  of  the  loan  of  the  said  sums  by  SU- 

—Hddy  that  as  phen  Jones  and  WiUiam  Jones  to  the  said  Lewis  Jones,  it  was 

dfmied^t  he  agreed  between  them,  that  the  said  conveyance  to  Stephen  Jwxm 

was  a  mortga-  should  remain  in  his  hands,  by  way  of  security  for  the  repay- 

tiff's  whde  °^®^*  ^^  *^®  ^^  ^'*™*'  ^^  ^^^*  *^^  ^^^-^  *°^  interest. 

statement,  that  That,  in  1842,  Stephen  Jones,  'at  the  request  of  the  said  Lewis 

m^amort^  t/bwetf,  paid  to  the  Plaintiff  the  said  sum  of  40/. ;  and  that  Lewis 

pge,  and  that  Jones,  in  1841,  paid  to  the  said  Stephen  Jones  20/1,  in  part  of  the 
It  was  paid  off, 
most  be  re- 
garded; and 

that  the  Plaintiff  was  entitled  to  the  production  of  the  deed:  seeos  if  the  Defiendani  kad  daimed 
the  privilege  of  a  mortgagee  to  refiise  prodaction  of  the  deed. 

If  a  title  deed  in  the  Defendant's  possession  be  impeached,  all  subsequent  docoments  which  de- 
pend upon  and  proceed  firom  it,  may  be  required  to  be  produced,  as  well  as  the  deed  itself;  and, 
therefore,  in  a  suit  to  set  aside  a  conveyance  of  on  equity  of  redemption  to  the  Defendant^  a  receipt 

for  the  mortgage  money  obtained  by  him  after  the  date  of  the  deed  must  be  prodnoed. 
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said  principal  money  of  82i,  all  interest  of  the  said  principal  mo-         1853. 
ney  having  been  paid  up  to  that  time. 

The  bill  then  stated  the  will  of  Letois  J&nes,  dated  Febroaiy 
2nd,  1 845,  by  which  the  testator  appointed  the  said  Stephen 
•Tones  ezecntor,  and  gave  all  his  property  to  his  wife  for  life,  and 
then  among  his  children,  of  whom  the  Plaintiff  and  Stephen  JoTies 
were  t^wo,  in  a  certain  manner. 

The  biU  stated  the  death  of  the  testator,  piohato  of  his  wiU 
tliat  the  testator's  debts  had  been  paid  by  bis  widow,  who  had 
entered  into  possession  c^  all  his  real  estate,  including  the  said 
mortgaged  hereditaments^  and,  in  1849,  had  paid  to  Stephen 
flonjca  the  sum  of  Q2L  due  to  him  on  the  alleged  mortgage,  and 
all  arrears  of  interest  thereon ;  and  that  Stephen  Jones  had  there- 
upon delivered  np  to  Elizabeth  Jones  the  said  conveyance  of  the 
equity  of  redraiption. 

The  hill  stated  that  Stephen  Jones  had  regained  possession  of 
the  said  conveyance,  and  had  also  obtained  the  mortgage  and 
other  title  deeds  of  the  property,  and  had  entered  into  possession 
of  part  of  the  hereditaments,  and  refused  to  pay  any  ground  rent 
for  them,  and  had  set  up  a  claim  to  the  inheritance  in  fee  sim- 
ple in  possession  of  all  the  hereditaments  devised  by  the  will 
of  the  said  testator,  alleging,  that  he  was  entitled  thereto  by 
virtue  of  the  conveyance  of  the  equity  of  redemption  thereof  to 
him. 

The  bill  contained  the  usual  chaise,  that  the  Defendant  had 
in  his  possession  the  said  deed  of  conveyance  and  other  relevant 
documents,  and  prayed,  that,  so  far  as  necessary,  the  trusts  of  the 
testator's  said  will  might  be  carried  into  execution  under  the  di- 
rection of  the  Court;  and  that  Stephen  Jones  might,  if  necessary, 
he  decreed  to  execute  a  re-conveyance  of  the  equity  of  redemp- 
tion in  the  said  hereditaments  to  the  uses  and  upon  the  trusts 
of  the  said  will,  or  that  the  conveyance  of  the  said  equity  of  re- 
demption to  him  as  aforesaid  might  be  delivered  up  to  be  can- 
celled; and  for  the  delivery  of  the  title  deeds  to  the  Plaintiff. 

Stephen  Jones,  by  his  answer,  stated  that  the  original  mortgage 
was  dated  in  183«1,  and  was  for  a  term  of  200  years;  and  that, 
in  1836,  Lewis  Jones,  for  valuable  consideration,  bon4  fide  paid 
to  him  by  Stephen  Jones,  and  no  part  of  which  was  ever  returned, 
luul  sold  and  conveyed  the  hereditaments  subject  to  the  mortgage 
to  Stephen  Jones  in  fee  simple;  and  that  in  March,  1838,  Stephen 
Jones  paid  off  the  mortgage  on  hb  own  account,  and  took  a  receipt 
from  the  cashier  of  the  Dawlais  Iron  Company,  which,  so  far  as  was 


vm 
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1863.         matetial,  was  in  the  form  stated  in  his  answer;  bat  that  Siqaken 
Jones  forgot  to  ask  for  the  deeds  until  April,  1851,  when,  being  re- 
minded by  his  attorney  that  the  deeds  had  not  been  reooveced  by 
him,  he  applied  to  the  cashier  of  the  company  for  them,  who  re- 
turned them  to  him,  and  at  his  request  wrote  upcm  the  mort- 
gage of  1835  a  memorandum,  which,  so  &r  as  was  material,  was 
to  the  effect  stated  in  his  answer.     The  Defendant  denied  that 
the  loan  by  William  Janes  was  to  help  the  testator  to  pay  ofTihe 
mortgage,  or  that  the  conveyance  of  1836  was  left  in  the  hands 
of  the  Defendant  as  a  security,  or  that  Elizabeth  Janes  paid  him 
any  money  for  the  redemption  of  such  security,  as  mentioned  in 
the  bilL     He  denied,  adso,  that  these  hereditaments  passed  bj  the 
will  of  Lewis  Jones,  and  claimed  to  be  absolutely  entitled  to  them. 
The  Defendant  admitted  that  he  had  in  his  possession  obtain 
documents  relating  to  matters  in  the  bill  mentioned,  among 
which  were  the  indenture  of  conveyance  U>  himself  dated  in 
1836,  which  was  impeached  by  the  bill,  and  the  receipt  for  8SL 
given  to  him  by  the  Dowkns  Company  in  1838. 

The  matter  having  been  adjourned  from  the  Yick-Cuascel- 
lob's  Chambers, 

Mr.  SouthgcUs  moved  for  the  production  of  this  deed  and  the 
receipt,  citing  AUomey-General  v.  Thompson  (8  Hare,  106). 

Mr.  Sdwyn  contr^  insisted,  that^  according  to  the  Plaintiff's 
own  statement,  the  deed  of  1836  had  been  deposited  with  the 
Defendant  by  way  of  equitable  mortgage,  and  therefore  produc- 
tion could  not  be  required :  Crisp  v.  PkUd  (8  Beav.  62). 

The  Vicb-Chancellob  reserved  his  judgment. 

Nov. 2\8t      Vice-Chancellor  Sib  W.  Page  Wood: — 

This  case  is  a  little  peculiar,  but  I  think  that  the  Plaintiff  is 
entitled  to  have  the  production  of  these  docimients.  The  suit  is 
for  the  purpose  of  impeaching  the  deed  of  1836;  and  the  bill 
states  that  the  effect  of  that  deed  was  not  an  absolute  convey- 
ance of  the  property  which  it  comprised,  but  it  was  a  deed  by 
which  the  property  was  to  be  reserved  to  the  original  grantor. 
The  defence  to  a  suit  of  this  description  might  have  been,  that 
the  Defendant  was  a  mortgagee,  although  he  first  received  the 
deed  in  a  totally  different  character;  and  that,  being  a  mortgagee 
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who  had  adTanced  money,  he  had  a  right  to  ingist  upon  his  seen-         1853. 
Titles.     If  the  deed  of  oonveyanoe  is  not  privileged,  I  have  no 
difficulty  about  the  document  which  the  Defendant  received  from 
the  Company  when  he  paid  off  the  mortgage  of  1835,  for  this 
reason,  that,  as  he  is  insisting  upon  the  original  deed,  and  standing 
upon  that  alone,  he  could  not  afterwards  place  himself  in  the  po- 
sition of  a  mortgagee,  because,  he  says,  holding  the  property,  that 
he  hafi  paid  off  that  mortgage,  and  therefore  the  receipt  became 
a  part  of  the  title  to  the  property  which  is  now  impeached.     The 
case  is,  in  some  respects,  like  the  case  of  the  AUomey-General 
V.   JSUiaony  (4  Sim.  238),  where  the  Attomey-Creneral  was  im- 
peaching certain  deeds  of  lease.     These  leases  had  been  the  sub- 
ject of  settlement,  and  the  parties  claiming  under  the  settlement 
contended,  that,  if  they  produced  the  leases,  they  were  not  boimd 
to  produce  the  settlement,  because  that  could  not  form  any  part 
of  the  AUorney-GeneraTa  title;  the  Vice-Chanoellor,  however, 
held,  that  all  that  proceeded  from  the  original  documents  and 
rested  upon  that  foundation  must  be  produced,  just  as  the  ori- 
ginal deeds  themselves.    Here  this  party  says,  I  have  in  my  pos- 
session the  deed  which  is  impeached ;  and  relying  on  that,  I  paid 
off  the  mortgage,  and  the  original  instrument  thus  becomes  of 
importance  to  test  the  matter  in  question.     The  Defendant  Ls 
executor  of  his  father,  the  testator  in  the  cause,  and  it  may  ap- 
pear by  the  receipt  imder  what  title  he  claimed  to  pay  the  money. 
If  he  did  so  as  such  executor,  that  would  be  a  fact  very  material 
to  the  Plaintiff's  title.     I  have,  therefore,  no  difficulty  on  that 
part  of  the  case. 

In  the  peculiar  position  of  this  case,  the  question  is,  whether 
the  Plaintiff  would  have  a  right  to  require  the  production  of  the 
deed  which  he  seeks  to  impeach.  The  Plaintiff  states  that  he 
deposited  the  deed  in  the  Defendant's  hands  as  a  security  for  a 
sum  of  money ;  and  the  difficulty  as  to  that  is,  whether  the  Plain- 
tiff can  enforce  production  of  a  deed  which  he  says  that  he  has 
mortgaged.  It  is  true  that  the  Plaintiff  goes  on  to  say,  that  the 
mortgage  has  been  paid  off,  and  the  money  restored  to  the  lender. 
The  best  way  of  looking  at  it  is  to  suppose  that  the  Defendant 
had  acceded  to  the  Plaintiffs  view,  and  said  that  it  was  true  that 
the  Plaintiff  had  deposited  the  deed  by  way  of  mortgage,  and  re- 
.  fused  to  produce  it.  In  that  case,  the  Plaintiff  could  not  have  seen 
the  deed.  But  the  Defendant  stands  upon  the  deed  of  convey- 
ance, and  says,  I  claim  as  a  purchaser  imder  that  deed,  that  is,  the 

TOL.  I.  [c]  E.  K.  W. 


APPENDIX. 

1853.        <nngiiialdoeiiinaitirliidliiliePbin  If  tiie  De- 

ftndant  does  not  deaj  the  Flaintiff'B  cue^  or  pat  it  npon  the  suae 
Ibotingasifbeireieamoi^Bgee^I  thiiikthatl  cannot  take  tlie 
rtfttement  in  the  bill  witiurat  looking  at  the  whole  of  it,  which 
ia,  that  the  mortgage  by  deposit  has  been  pud  gS,  and  thaelfare 
the  Defendant  is  now  holding  as  the  Flaintiff*s  tmsteeu  The 
Defendant  has  nether  admitted  nor  denied  that  case.  He  mLja, 
that  it  is  not  part  of  his  defence  at  all,  bat  is  inooiudstent  with 
it.  I  think,  that,  when  testing  whether  or  not  the  Plaintiff  is 
entitled  to  this  disooTerj,  I  most  take  the  whde  statement  to 
be,  that  the  intermediate  transaction  is  at  an  end,  and  that  it  fiJJs 
back  upon  the  original  deed;  which  is,  in  efbct,  the  riew  whi^ 
the  Defendant  himself  takei^  for  he  says  that  the  inteimediate 
transaction  never  took  place  at  alL  I  most  therefore  decide  thai 
thel^aintiffhasaright  to  see  the  deed  which  he  has  impeadied. 


J^av.  16th.  ^^*^^  ""'  STBmiLQPF. 

Motiorn  for  De-  ^N*  this  case,  which  is  reported  above  (a),  the  notice  of  motion  f<»r 

FSr^Sfi*  ^i&  *  decree  being  in  form  only,  ^according  to  the  prayer  of  the 

'J — 1      '  biU,**  was  objected  to  as  not  sufficiently  specific. 
A  Plaintiff  may 

rcJefn^nT^  ^  answer  to  this  objection,  the  Yice-Chancsllob  Sib  W. 
motion  for  de-  Paob  Wood  made  the  following  observations : — 
bg^  Stmr-  ^  sbonld  be  extremely  sorry  to  hold  that  a  motion  for  a  de- 
er of  the  bill,"  cree  differs  in  any  way  finom  the  hearing  of  the  canse^  or  tfaat^ 
hare  at  the  nnder  that  form  of  proceedings  the  parties  should  not  be  entitled 
hearing  of  the  to  all  the  relief  which  they  could  have  at  the  bearing, 
dinaiy  way.  ^  ^  ^^^e  SO  to  decide,  a  motion  for  decree  would  be  an  ex- 

tremely perilous  proceeding,  because,  in  the  event  of  the  Defend- 
ant not  appearing,  the  parties  would  run  the  risk  of  lodng  a  por- 
tion of  their  remedy,  and  the  consequence  would  be,  that  the 
whole  beneficial  object  of  the  Act  of  Parliament  would  be  lost 

(a)  Ante,  p.  45. 
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1863. 

LiDDEXJi  V.  NORTOOr.  "^     y      -^ 

THIS  'was  &  motiou  for  production  of  documents,  which  had  been  produetiom  of 
adjofuraed  from  Chambeiu  Doemmeni*-' 

By  lier  aziswer,  the  Defendant  stated  that  she  had  ^  many  yearo         

ago  in  lier   possession  or  power  some  letters,  in  which  reference  A  I)efendaiit 
was  made**  to  the  matters  in  question  in  the  suit;  and  that  all  ^end  to  pro- 
SDch  letters  "  were  deposited  by  the  Defendant  in  a  portmanteau  *««•  letten, 
oontaining  articles  of  plate  and  trinkets  and  clothing;  and  that  ^th  otheT 
the  said  portmanteau,  with  such  contents^  was,  many  years  ago,  8«xi»  "» » I»rt- 
but  nrlieii  more  particularly  she  was  unable  to  set  forth,  parted  J^  pained* 
with  by  her  to  J.  WriglU,  of  St  Catherine'a^place,  N&rwich,  for   ^y  J*™  ^^^ 
monies  advanced  by  him  to  her;  and  that  the  said  portmanteau,  ment  of  the 
with  such  contentsi,  was  still  in  the  possession  of  the  said  J,  '^i^ 
Wright^  ^who  refused  to  part  with  it,  or  to  give  to  the  Defend* 
ant  or  allow  her  to  take  a  list  or  schedule  of  the  letters  therein, 
until  he  was  paid  what  was  due  to  him  from  the  Defendant.** 
And  the  Defendant  further  said,  that  she  was  unable  to  set  forth 
as  to  her  belief  or  otherwise^  the  dates  of  the  said  letters,  or  a 
list  or  schedule  thereof,  or  their  nature,  purport,  or  effect,  other- 
wise than  as  aforesaid. 

By  an  affidavit  in  aid  of  her  answer,  the  Defendant  stated 
that  the  amount  now  due  to  J,  Wright  for  principal  and  interest 
was  about  41^.;  and  that  she  had  no  means  whatever  of  paying 
such  amount,  having  been  for  a  long  time  dependent  upon  her 
son,  who  was  a  police  constable,  and  with  whom  she  was  now 
living,  for  the  means  of  supporting  Ufe;  and  that  the  documents 
so  deposited  with  the  said  «7.  Wright  were  not  in  any  way  in  her 
possession  or  power  or  under  her  control. 

The  production,  or  some  list  or  account^  of  these  documents 
amongst  others  was  now  sought. 

Mr.  AmphleU  for  the  motion. 

Mr.  Bwrdm,  oontri^  cited  Pahner  v.  Wright  (10  Beav.  234). 

The  Yiob-Chanoellob  Sib  W.  Page  Wood  said,  that  he 
thought  no  case  had  gone  farther  than  Ex  parte  Shaio  ( Jac 
270),  in  which  Lord  jEldan  ordered  a  Defendant  to  produce 
documents  which  were  in  the  possession  of  his  solicitor,  who 
claimed  a  lien  upon  them,  saying  that  the  Defendant  must  pay 

[c2] 


xu 


APPENDIX. 


185a 


what  was  due  to  his  solicitor  if  necessary.  If  docnmeiitB  weze 
mortgaged,  a  Defendant  would  not  be  ordered  to  pay  oflT  the 
mortgage.  The  decision  in  Palmer  v.  Wright  (10  Bear.  3S4), 
was  not  intended  to  overrtde  Ex  parte  Shaw  (Jaa  270),  as  Tr&a 
proved  by  reference  to  the  subsequent  case  of  Hodiek  v.  GaiuieR 
(10  Beav.  270)^  in  which  Ex  parte  Shaw  was  cited  and  follo^red, 
the  Court  giving  to  the  Defendant  liberty  to  apply  in  case  he 
should  be  prevented  from  complying  with  the  order,  which  pat 
it  upon  the  Defendant,  if  any  difficulty  occurred,  to  shew  that  it 
was  of  such  a  nature  as  prevented  his  compliance  with  the  order. 
But  where  documents  were  pledged  the  case  was  different;  and^ 
therefore,  there  could  be  no  order  upon  this  motion. 


Dec,  Zrd. 


Long  v,  Stobis. 


Paredoture 

J/CCTCC      Jw6pn- 

aaUaiicn  to  de- 
cecued  Defend- 
ant'- 15  4-  16 
Vict,c86,sA4, 

A  foreclosure 
decree  gave  to 
MYen  persons, 


THIS  was  a  foreclosure  suit. 

A  decree  was  made  in  1852,  giving  to  several  defendants 
several  successive  rights  of  redemption,  extending  through  a 
period  of  three  years.  The  first  had  made  de£stult;  the  second 
right  of  redemption  was  given  to  seven  different  persons.  These 
seven  Defendants  were  interested  in  one  and  the  same  mortgage 
security,  and  the  right  of  redemption  given  to  them  by  the  de- 

the"ri^hfto  r^'  ^^®  ^^  ^^  ^^"^  given  to  them  or  any  of  them. 

One  of  these  seven  Defendants  had  since  died,  and  had  no  per- 
sonal representative.  His  widow  had  renounced  probate,  and 
the  next  of  kin  refused  to  take  out  letters  of  administration. 

An  application  had  been  made  by  a  creditor  to  have  letters  of 
administration  granted  to  him,  which  had  been  accordingly  de- 
creed; but  before  the  proceedings  in  the  Ecclesiastical  Gouit 
were  perfected,  another  creditor  entered  a  caveat. 


deem  within  a 
certain  time. 
Before  that 
time  arrived  one 
of  the  seyen 
died,  and  there 
yras  some  diffi- 
culty about  ob- 
taining admin- 
istration to  him. 
Letters  of  ad« 
ministration 
were,  at  length, 
granted  by  the 
Ecclesiastical 
Court  to  a 
creditor,  but  be- 
fore the  proceeding  was  perfected  another  creditor  entered  a  caveat. 

The  Court  of  Chancery  made  an  order  under  section  44  of  15  &  16  Vict  c.  86,  appointing  the 
former  creditor  to  represent  the  estate  of  the  deceased,  after  a  week*s  notice  given  to  the  opposing  at- 
ditor;  or,  if  the  former  creditor  should  refuse  to  be  such  representatiTe,  then;  upon  evidence  by  affi- 
davit of  such  refusal,  appointing  the  other  creditor  to  be  such  representative. 

Section  44  is  only  intended  to  apply  to  cases  where  there  is  a  difficulty  in  obtaining  representa- 
tion, owing  to  the  insolvency  of  the  deceased  or  some  such  cause. 


Mr.  Bazalgette  now  applied,  under  s.  44  of  the  15  &  16  Yict. 
c.  S(S,  for  an  order,  either  that  the  proceedings  under  the  decree 
for  foreclosure  might  go  on  without  any  personal  representative 
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of  ihB  deceased,  and  that  his  estate  might  be  bound  thereby,  or         1353, 
that  some  proper  person  might  be  appointed  as  such  personal  re- 
presentative for  the  pnrpoees  of  such  proceedings. 


The  Vice-Chancjkllob  said,  that  if  the  time  fixed  extended 
to  three  years,  there  was  no  reason  why  ihej  should  not  wait  a 
short  time  for  the  perfection  of  the  administration  proceedings. 
The  Ecclesiastical  Court  was  sitting,  and  the  proceedings  could 
not  take  may  days. 

Mr.  JBctzalgette  said,  that  no  proceedings  were  being  taken,  but 
the  whole  matter  was  in  abeyance  in  the  Ecclesiastical  Court. 

Vige-Chakgellob  Sib  W.  Paok  Wood — 

I  think,  as  the  creditor  has  gone  on  so  fSu*  as  to  obtain  an  actual 
grant  of  letters  of  administration,  he  is  not  likely  to  stop  until  he 
has  some  compensation  for  the  expense  which  he  has  incurred. 

The  44th  section  of  the  new  statute  is  only  intended  to  apply 
to  a  case  in  which  there  is  a  difficulty,  either  from  insolvency  or 
some  other  cause,  in  obtaining  representation  to  a  deceased  party; 
but  here  a  creditor  has  almost  obtained  representation,  and  you 
are  asking  me  to  proceed  behind  his  back.  I  should  require 
some  intimation  to  be  given  to  him.  I  will  make  an  order,  that 
this  creditor  should  represent  the  estate  of  the  deceased  party  for 
the  purposes  of  the  suit,  only  directing  that  the  order  shall  not  be 
drawn  up  for  a  week;  and,  meantime,  notice  must  be  given  to  the 
creditor  who  has  entered  a  caveat;  or,  if  the  former  creditor  re- 
fuses, I  will  make  a  similar  order  respecting  the  opposing  creditor. 
The  order  must  be  subject  to  your  producing  an  affidavit  of  the 
consent  or  refusal  of  the  former  creditor  to  act,  and,  if  he  consent^ 
that  due  notice  has  been  given  to  the  other  creditor. 


Long 

V. 

Storxs. 
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1853. 
"    -    "  Rbbd  v»  Puebt. 

Fifidmco    Ft  ^b.  WEBB  moYed  on  belialf  of  tlie  Plaintifi^  tliat  a  genUeman, 

«"^*«<*^  ^  who  was  a  solicitor,  should  be  appointed  to  examine  oertaia  wit- 

ndinffmoretkan  i^^sses  residing  more  than  twenty  miles  from  London, 
TwemfyMilet 

iTsr  is'^*"       ^^'  ^'^^***'  contra^  objected  that  the  application  ihcrald  ha^ 

e.  86, ««.  31, 35.  been  made  at  Chambers^  without  incnrring  the  expense  of  a 

-    rrr .-  motion  in  Conrt ;  that  it  was  altogether  unnecessary,  as  some  of 

moved,  that  a  the  witnesses  had  already  been  examined  in  London  before  the 

solicitor  mig^t     Examiner  in  the  ordinary  way,  and  there  was  no  reason  why  the 
be  appointed  to  ^        ^ '  * 

examine  wit-      rest  should  not  be ;  and  that,  from  the  nature  of  the  evidenoe  to 

"^■^•J^*^    be  taken,  the  official  Examiner,  or  some  person  of  experience  in 

twenty  miles       taking  evidence,  ought  to  conduct  the  examination, 
from  London: 

"-i^eW,  that  rj^  VlOfrCHAHCBLLOB  filE  W.  PaGK  WoOD  SBld,  that  it  IW 

the  application  ^^ 

might  be  made    not  absohitely  neoessaxy  to  make  the  applioation  at  C9iamben»  bat 

^i^'^^fa^of  ^  ^^^  ^  in*^  '^  ^^^  inatead}  that  the  Ibfmer  practioe  vu 

at  Chambers;      not  alt^ediii  the  ease  of  witneBses  who  resided  more  than  twentf 

and  that,  in  case  inJieB£c^„n  Lm^dm,  and  thecefote  the  motion  most  be  granted; 
of  witnesses  re-  ^  o  * 

tiding  so  fiff       bat  as  the  erideiioe  was  somewhat  qseoialy  the  peison  to  be  ap- 

^e^old^^tice   F™*®*  ^((wMi  be  A  barriater,  to  be  ohoaon  by  both  partiea 
was  unchanged;  I^e  ootfts  mmt  be  costs  in  the  cause, 
but  the  evi- 
dence in  this  case  b<dng  special,  abarrister,  to  be  chosen  by  both  parties,  must  be  the  < 
Costs  to  be  costs  in  the  oMisa. 


Dec,  eth.  ExBOBoooK  V.  Oabew. 

EvidMce  hM  ^I^HIS  was  a  motion  on  the  part  of  the  Plaintiff  that^  notwidi- 
AffidavU^  standing  the  DdSnidant  ChtxrUs  HaUowdl  EattoweU  Oarew  had 
^^Ib^^^  elected  that  the  evidence  to  be  adduced  in  this  cause  should  be 
Viet  0. 86,  u.  taken  orally,  the  Plaintiff  might,  on  the  hearing  of  the  causey  be 
29,30,36,4-38.  ^^  jiij^rty  to  prove  by  affidavit  the  execution  of  the  indentoie  of 

In  a  suit  by  a 

mortgagee  to  redeem  prior  mortgages  and  for  a  sale,  the  mortgagor,  by  his  answer,  disputed  the 
validity  of  the  Plalntiff*s  mortgage,  on  the  ground  that  the  execution  of  it  by  the  mortgagor  had 
been  obtained  by  a  fraud  concocted  between  one  of  the  attesting  witnesses  to  the  deed  ai^  other 
persons,  and  without  ^e  Plaintiff  knovring  the  contents  of  it.  The  Defendant  had  elected  to  have 
the  eyidence  in  the  cause  taken  orally.  The  Plaintiff,  not  being  able  to  obtain  an  appointment  be- 
fore the  Examiner  for  some  time,  moved  that  he  might  be  at  liberty  at  the  hearing  to  prove  his  mort- 
gage deed  by  affidavit: — Hdd^  that  as  the  answer  impeached  the  deed  in  this  manner,  it  could  not 
be  proved  as  an  exhibit  at  the  hearing,  and,  as  the  witnesses  would  probably  be  crosa-examincd,  no 
time  would  be  saved  by  the  proposed  course ;  and,  therefore,  the  motion  was  refused;  and  as,  if  grant- 
ed, it  would  have  been  an  indulgence,  it  was  rehised  with  costs. 

The  advantage  of  having  witnesses  produced  for  examination  and  seeing  their  demeanoor  is  a 
right  of  which  the  Court  will  not  deprive  the  parties. 
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mortgage  of  the  3rd  of  Deeember,  1851,  in  the  pleadings  man- 
tionecL 

The  bill  stated  nnmeroas  mortgages  by  the  Defendant  Chmle$ 
ffaUaweU  HaUoweU  Ccvreu),  and  nltimatelj  a  mortgage  to  the 
PlaintLfif  by  a  deed  dated  the  3rd  of  December,  1851,  and  prayed 
an  accoimt^  and  that  the  Plaintiff  might  be  let  in  to  redeem  the 
prior  iiuniiiibranoefl^  or  for  a  sale ;  and  in  the  meantime  for  a  re- 
ceiver. 

Tba  l>efendant  Cha/riet  HaOouM  JIaUouM  Carmo,  by  his  an- 
swer, disputed  the  validily  of  the  alleged  mortgage  deed  of  the 
Plaintiff;  and  stated,  thai  the  execution  thereof  by  the  Defendant 
had  been  obtained  by  a  fraud  conoooted  between  the  Plaintiff 
and  other  persons,  of  whom  one  was  one  of  the  witnesses  to  the 
deed,  at  a  time  when  the  Defendant  was  in  ignorance  of  his  rights, 
and  wdthont  his  knowing  the  nature  of  the  deed,  and  without 
consideration,  and  when  he  was  under  duresfl^  being  in  prison  for 
debt  on  a  judgment  upon  a  warrant  of  attorney  which  had  been 
improperly  obtained  from  him. 

Mr.  AmphleU,  for  the  motion,  referred  to  the  15  &  16  Tict.  c. 
86,  88.  29,  30;  and  s.  36,  which  provides,  that,  ^notwithstanding 
that  the  Plaintiff  or  the  Defendant  in  any  suit  in  the  said  Court 
may  have  elected  that  the  eyidence  in  the  cause  should  be  taken 
orally,  affidavits  by  particular  witnesses,  or  affidavits  as  to  par- 
ticular facts  and  circumstances,  may  by  consent,  or  by  leave  of 
the  Court  obtained  upon  notice,  be  used  on  the  hearing  of  any 
cause;  and  such  consent,  with  the  approbation  of  the  Court,  may 
be  given  by  or  on  the  part  of  married  women  or  infants,  or  other 
persons  under  disability;**  and  s.  38,  providing  for  the  cross-exa- 
mination and  re-examination  of  any  witness  who  may  have  made 
an  affidavit.     He  stated,  that,  owing  to  the  press  of  business  be- 
fore the  Examiners,  no  appointment  for  oral  examination  could 
be  made  for  a  time  sooner  than  the  end  of  Januaxy. 

Mr.  S(mthg<Ue,  for  the  Defendant  Charles  HaUoweU  HaUoweU 
Carew,  opposed  the  motion,  and  contended,  that  the  deed  could, 
not  be  proved  as  an  exhibit,  because  it  was  impeached  by  the 
answer:  Barfidd  v.  KeUy  (4  Russ.  355),  Maber  v.  ffobbs  (1  Y.  & 
C,  £xch.,  585).  Besides,  as  the  Defendant  would  cross-examine 
the  witness,  an  appointment  must  be  had  for  that  purpose;,  and 
therefore  no  time  would  be  saved  by  the  proposed  proceeding. 


APPENDIX. 
Mr.  J.  B.  Pcimer  for  the  other  DefeadaiitB. 

Hm»oocK         ^^  Ampfdett,  in  reply,  said,  that  the  Defezukat  bad  not  filed 
Cauv.       a  crofls  hill  to  impeach  the  deed. 

Yice-Chancellob  Sib  W.  Page  Wood  : — 

The  real  caae  here  wholly  aiifiea  on  an  f4>plicatioii  on  the  part  of 
the  Plaintiff  to  prove  a  deed  hy  the  affidavit  of  the  witDesses.  Now 
I  am  of  opinion,  that,  as  in  all  the  authoritiea  which  have  boen 
referred  to,  the  Court  will  never  allow  this  deed  to  he  proved  as 
an  exhibit  viv&  voce  at  the  hearing ;  the  &ct8  stated  in  the  an- 
swer being,  that  one  of  the  attesting  witnesses  was  concerned  in 
concocting  the  fraud  by  which  it  is  alleged  that  the  deed  was  ob- 
tained. Although  the  rule  has  been  laid  down,  thai  a  Detod- 
ant  cannot  get  rid  of  a  deed  without  filing  a  cross  bill  for  that 
purpose,  it  is  not  clear,  that,  it  being  stated  in  the  answer  that 
the  party  did  not  know  what  the  deed  was,  that  would  not 
amount  to  non  est  factum.  In  the  case  of  Farr  v.  Shmfft  (4 
Hare,  512),  the  Court,  at  the  hearing,  seeing  that  there  was 
such  a  primi  &cie  case  as  might  possibly  give  the  party  a  right 
to  get  rid  of  the  deed,  ordered  that  the  cause  should  stand  over 
for  six  months,  with  liberty  to  the  parties  to  file  such  bill  as 
they  might  be  advised.  .Therefore  the  rule  exists,  that  where  a 
deed  is  im|)eached,  it  cannot  be  proved  as  an  exhibit  viva  voce 
at  the  hearing.  Then  it  simply  rests  on  the  point,  that  an  ap- 
pointment cannot  be  had  before  the  Examiner  sooner  than  the 
end  of  January;  but  as  there  must  be  a  cross-examinatiop,  and 
an  appointment  would  be  necessary  for  that  purpose^  no  time 
would  be  gained.  Even  if  I  acceded  to  the  motion,  it  would 
be  an  indulgence,  and  therefore  the  Plaintiff  would  have  to  pay 
the  costs;  but  I  do  not  think  I  should  be  justified  in  acceding 
to  it  at  alL  Nor  is  it  necessary  that  the  Defendants  should 
now  say  that  they  intend  to  cross-examine;  because  the  very 
circumstance  of  having  the  witness  produced  at  the  examinationf 
and  seeing  his  demeanour,  is  jp  advantage  I  have  no  right  to 
take  from  them.  The  legislature  intended  that  parties  dould 
have  the  fiill  benefit  of  having  the  witnesses  produced  in  person, 
and  choosing  whether  or  not  they  should  exerdae  their  right 
of  cross-examination ;  therefore  the  motion  must  be  refused  with 
costs. 
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1858. 

Besemebes  v.  Besemerbs.  "    "   . 

DecSih. 

^^IS  liTas  &  motion  for  an  injunction  in  a  suit  instituted  for  Etndenee—Spe- 
the  dissolution  of  a  partnership,  which  was  alleged  by  the  Plain-  ^iFjf^/T^ 
tiff  to  exist  l)etween  himself  and  the  Defendant.  o.  86, ».  40. 

Mr.   SofjUhgfUej  for  the  Defendant,  asked  for  time  to  answer  fo^inkmc^'^ 
affidavits  ^w^hich  had  been  made  bj  the  Plaintiff;  and  the  Court  tion,  the  Defend- 
gave  him  time;  and  (this  day  being  Thursday,)  directed  him  to  Sme'to  wMwer 
file   affidavits  on  or  before  Saturday  next;   and  the  usual  in-  affidatiti,wai 
terim  order  was  made  for  the  injunction  until  the  next  seal  ^  fihfhis  affi^ 

dayits  in  two 

Mr.  SauthgcOe  then  applied  to  the  Court  for  an  order  under  tenm  SJimction 
the  40th  section  of  the  15  &  16  Vict.  c.  86,  to  appoint  a  special  being  granted 
examiner,  and  to  direct  the  Plaintiff  to  attend  before  him  on  the  ]^,    He^^en 
next  day  for  the  purpose  of  being  cross-examined  on  the  affida-  applied  fop  an 
^tB  which  he  had  filed  ?„1"S'' 

examiner,  and 
Mr.  MoU^  Q.  C,  and  Mr.  Eddis,  opposed  the  application^  b^  ^P?^?^  *^® 
cause  forty-eight  hours'  notice  of  it  had  not  been  given  under  had  made  an^ 
the  36th  Order  of  the  7th  of  April,  1852.     [The  Vicb-Ohan-  affidavit  in  sup. 
CELLOR  said,  that  the  Plaintiff  was  coming  for  the  summary  re-  tion,  to  attend 
medy  of  an  interlocutory  injunction,  and  the  Court  had  there-  J^  the  next 
fore  control  over  him  and  his  witnesses.]    They  contended,  that  further  notice 
the  Defendant  was  bound  to  put  in  his  affidavits  first     The  ob-  ^^'^'e  »acji  spe 
ject  of  the  Defendant  was,  that  he  might  be  able  to  shape  his  affi-  to  be  cross-ex- 

davits  acoordinff  to  the  result  of  the  cross-examination.     FThe  *?"»«!  «pon 

°  ,  '^  his  affidavit: 

V  icx>-Chancellob  said,  that  if  the  Plaintiff  were  going  to  a  Held,  that  the 

hearing  he  would  produce  his  witnesses,  and  the  Defendant  *'^»nt»ff>  «pon 

,  an  interlocutory 

would  cross-examine  them,  and  upon  that  mould  his  case.]  They  motion  for  an 

aaid,  that  there  was  a  difference  between  an  application  of  this  >nJ!fnction,  was 
'  ^  ,  .       ,     ,  under  the  con- 

kind  and  the  hearing  of  a  cause,  because,  m  the  latter  case,  the  trol  of  the 

Defendant  would  have  put  in  his  answer.  !J.^"^^^^  ^^ 

^  the  indulgence 

which  was  ask- 
The  Vicb-Chancbllob,  Sib  W.  Page  Wood,  said,  that  he  ^^^^^e^^^ 

tiiought  that  the  right  course  was,  to  say,  that  those  who  had  fendant  to  do 

what  he  could 
have  done  with- 

oQt  any  order,  if  the  examiner  had  been  at  liberty;  and  the  application  was  accordingly  granted. 

HeU,  also,  that  the  Pkintiff  should  have  the  liko  liberty  of  cross-examining  the  Defendant  upun 
an  affidavit  by  him,  denying  a  simple  &ict  alleged  by  the  Plaintiff,  and  nuidc  for  the  purpose  of 
gaining  time;  and  that  tfic  Defendant  would  not  be  prevented  by  such  cross-examination  and  his 
own  re-examination  from  afterwards  filing  further  affidavits. 

VOL.  I.  [  d  ]  E.  K.  W. 
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made  affidavits  in  the  suit  were  bound  to  tender  tbemseLveB 
for  cross-examination ;  independently  of  whether  affidavits  were 
made  hj  the  Defendants  or  not,  cross-examination  would  in 
any  case  be  immediately  attainable,  if  there  ivere  a  sufficient 
number  of  examiners.  The  Defendant  here  might  find  the  re- 
sult of  the  cross-examination  sufficient  for  his  case;,  and  might 
not  want  to  file  any  affidavits.  As  the  matter  stood,  his  Honour 
said,  that  he  had  a  control  over  the  parties  who  were  asking  for 
the  injunction,  to  make  them  submit  to  any  terms;  and  he  saw 
no  hardship  in  naming  an  examiner,  and  directing  the  witnesses 
to  attend  him  to-morrow  (Friday).  The  Defendant's  affidavits 
must  be  filed  on  Saturday,  December  10th. 


Dec.  lOth.  Mr.  Sovihgate  on  this  day  applied  for  further  time  to  file  affi- 
davits, stating  that  the  cross-examination  of  the  PlaintffT  had 
only  terminated  the  preceding  evenings  at  midnight. 

Mr.  Bolt,  Q.C.,  and  Mr.  Eddia,  then  asked  for  leare  to  cross- 
examine  the  Defendant  upon  an  affidavit  which  had  been  filed 
by  him,  and  in  which  he  swore  that  there  was  not  now,  and  never 
had  been,  any  partnership  between  the  Defendant  and  the  Plain- 
tiff, The  special  examiner  had  refused  to  allow  the  Plaintiff  to 
cross-examine  the  Defendant  on  this  affidavit,  treating  it  as  an 
affidavit  made  only  for  the  purpose  of  gaining  time. 

Mr.  Southgate  objected,  that»  if  the  Defendant  were  cross- 
examined  upon  this  affidavit,  as  he  could  not  be  re-examined  up- 
on any  subject  not  mentioned  in  the  crosshexamination,  the  De- 
fendant would  thereby  probably  lose  the  benefit  of  important 
evidence,  which  he  might  have  given.  The  Plaintiff  had  taken 
his  own  time,  and  had  had  his  case  carefully  prepared  by  counsel, 
and  the  Defendant  ought  to  have  the  same  advantage. 


The  y  ice-Chancellob  thought,  that  it  was  reasonable  that  the 
Plaintiff  should  have  the  right  of  cross-examining  the  Defend- 
ant, and  that  the  Defendant  might  supply,  by  affidavits  after- 
wards filed,  any  evidence  which  he  could  not  give  on  the  re-exa- 
mination. There  was  nothing  in  the  new  statute  to  prevent  his 
so  doing.  The  question  concerning  which  he  was  to  be  cross- 
examined  was  a  simple  fiict,  about  which  he  had  had  ample  time 
for  consideration. 


PRACTICE  CASE&  xii 

An  order  was  made,  that  the  Defendant  should  attend  before  |g|^3 
the  special  examiner,  at  nine  o'clock  in  the  morning  of  Monday, 
the  1 2th  instant,  the  injunction  to  be  continued  until  the  last  seal 
day  (iHondaj,  the  19th  instant);  and  the  Defendant's  further 
affidavits  to  be  filed,  and  copies  delivered,  by  four  p.m.  on  the 
Thursday  previous. 


Groves  v.  Groves.  Dee.  I2ch. 

THIS  was  an  administration  suit  by  the  executor  of  the  testator.  Domments'- 
In  the  proceedings  at  Chambers,  a  person  claimed  to  be  a  ere-  ^  witnestes. 

ditor  of  the  estate,  and  supported  his  claim  by  affidavits,  and         

also  by  five  documents,  which  he  produced;  and,  on  being  ex-  jn^an  admi^"* 
amined,  he  aflerwards  gave  a  list  of  these  documents  in  the  sche-  tration  suit,  a 
dule  to  his  examination.     A  motion  was  now  made  by  the  Plain-  Jl^rted  hiTdaim 
tiiT,  by  adjournment  firom  Chambers,  that  these  documents  might  in  Chambers  by 
be  produced  for  the  inspection  of  the  Plaintiff  and  his  witnesses,  of  certain  dwu- 

menu.    The 
Mr.  BoU,  Q.  C,  and  Mr.  Boyle,  for  the  motion,  said  that  the  ^^^j^^^w^^^^^ 
Plaintiff  believed  the  documents  in  question  to  be  forged,  and  ments  to  be 
wished  to  have  them  examined  by  scientific  persons,  in  order  to  f^*?®^'  *3?*^^ 
test  their  genuineness.  deposited  with 

the  Chief  Clerk, 

Mr.  Bacon,  Q.  C,  and  Mr.  J.  V.  Prior,  contr^  objected,  that  ^  h^ye  them^ 

it  would  be  taking  an  unfair  advantage  of  the  Defendant  if  the  produced  to  be 

Plaintiff  might  compel  production  of  these  documents  to  as  scientific  per- 

many  witnesses  as  he  thought  fit,  and  then  only  subject  such  of  "^ns,  to  test 

those  witnesses  as  supported  his  own  view  to  cross-examination,  negg.  and  thT 

At  least,  the  Defendant  should  know  to  what  persons  the  docu-  application  was 

ments  were  submitted,  that  he  might  be  able  to  call  them  all  as  ^^^^  M^Hcitor 

witnesses  if  the  Plaintiff  did  not.  being  allowed 

to  be  present  at 
such  ezamina- 

The  Yice-Cha27cellob,  Sib  W.  Page  Wood,  said,  that  as  tion. 
it  appeared  that  the  documents  in  question  had  been  actually 
produced  in  Chambers,  and  not  merely  scheduled  in  the  examin- 
ation, they  had  been  used  to  support  the  Defendant's  case,  and 
the  time  had  come  for  the  Plaintiff  to  destroy  the  effect  of  them, 
if  he  could.  The  course  ought  to  be  precisely  as  though  the 
matter  were  in  open  Court,  where,  at  the  time  of  the  production 
of  the  papers,  the  witnesdses  of  all  parties  would  be  allowed  to 
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1863.  inspect  them.  His  Honour  said,  that,  if  neceflBuy,  he  would 
himself  attend  in  Chambers^  when  they  were  produced  befioce 
the  Chief  derk^  and  then  he  should  know  what  witnesses  were 
called.  His  Honour  proposed  that  the  papons  should  be  pro- 
duced before  the  Chief  Clerk,  and  that  the  names  and  addresan 
of  the  persons  to  whom  the  Plaintiff  wished  to  submit  them  for 
examination  should  be  handed  in  to  him;  but  his  Honour  did 
not  see  the  necessity  for  haying  such  persons  sworn  in  the  first 
instance.  It  was  like  the  ordinaiy  case  in  which  experts  were 
called  in,  as  where  a  surveyor  was  employed  to  inspect  buildings, 
and  it  was  not  usual  to  swear  him  before  hand. 

Mr.  Bacon,  Q.  C,  asked  that  the  creditor's  solicitor  might  be 
present  at  the  production  of  the  documents.  The  documents 
ought  to  be  in  the  hands  of  the  Chief  Clerk,  precisely  as  if  they 
were  in  the  creditor's  own  custody. 

Mr.  JRoU,  Q.  C,  objected  that  the  creditor's  solicitor  ought 
not  t-o  hear  eveiything  that  might  pass  on  that  occasion  between 
the  Plaintiff  and  his  witnesse& 

The  y ice-Chai7C£LL0B  said,  that  he  thought  that  the  solici- 
tors of  both  parties  might  be  present.  The  witnesses  of  the  Plain- 
tiff would  not  be  likely  to  make  many  remarks  of  importance  in 
the  presence  of  the  creditor's  solicitor;  but  his  Honour  thought 
that  it  was  of  some  consequence  to  the  creditor's  solicitor  to  know 
how  long  the  parties  were  in  their  inspection,  and  in  what  man- 
ner it  was  conducted. 

Mr.  EoU,  Q.  C,  asked  that  the  documents  might  remain  in 
the  custody  of  the  Chief  Clerk. 

The  Yice-Chancellob  thought,  that,  as  the  matter  wau  at 
Chambers,  that  should  be  ordered.  The  creditor  might  take  out 
a  summons^  if  he  thought  that  they  were  detained  for  an  un- 
reasonably long  time. 
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SlITKJDf  r.  Datis.  ^   -     " 

l>ec.  I4th. 
XSIS  was  a  bill  for  foreclosure,  and  upon  motion  for  decree  a  /Vifiin— /wv. 
sale  ^wsa  now  asked  under  \5  <b  16  Vict,  c  86,  a.  48.     The  mort-  <^«*"  *"'^ 
g&ge  was  for  a  term  of  500  years.     The  mortgagor  had  since  <,.  86, «.  42,  r.  9 
graiited  the  equity  of  redemption  by  deed  to  the  Defendant  T^^"*^'* 

J>€MmSj  upon  trust  for  the  mortgagor  for  life,  and  after  his  do-         ' 

<9eaae,  upon  trust  for  his  wife  for  life,  and  after  the  decease  of  the  ^^  ^°\^7  ^^ 
survivor  of  thern^  upon  trust  for  all  the  children  of  the  mort-  granti^  by 
gagor  who  might  be  then  livings  and  the  children  of  such  of  them  ^^^  ^  tnuteei, 
as  might  be  dead,  in  equal  proportions,  such  children  to  take  the  certain  putiefl, 
sliare  of  their  deceased  parent  or  parents.  «>™e  p^  *^l»om 

The  mortgagor  died  in  1839,  leaving  his  wife  surviving,  and  xhe  mortgagee 
liaving  had  five  children,  of  whom  two  died  leaving  children,  JJ«^  ■  ^^^  ^^^ 
who  were  all  in&nts  at  the  time  of  the  filing  of  the  bill,  but  one  against  the 
of  whom  had  since  attained  twenty-one  and  was  residing  in  trusteeiof  the. 
A^ustralia.     The  other  three  children  of  the  mortgagor  attained  the  adult  oestais 

twenty-one,  and  were  all  livins:  at  the  time  of  filing  the  bill :  but  ^"*  '"*■*  ^^J* 

,    J    .  ,.    ,   ,       .  *    ,.,,         .   r    *  as Dcfendanta. 

one  had  since  died,  leavmg  one  child  an  infant.  One  of  the  lat- 

The  bill  was  filed  by  the  mortgagees  against  the  trustee  of  the  *^  ^!^  ^^^i, 
said  settlement,  and  the  widow  and  the  three  adult  children  of  bilL  The  Court, 
the  mortgagor,  as  the  only  Defendants.  «pon  »  moticm 

The  question  was,  whether  the  in&nt  grandchildren  of  the  oaie,  made  the 

mortgagor  and  the  representative  of  the  deceased  Defendant  were  ^^^  '^  ^ 

neoessaiy  parties.  in&mit  cestais 

que  trust,  and 
of  the  represen- 
Mr.  0,  8.  Law,  for  the  FkintifEs,  referred  to  15  &  16  Yict.  c.  tatire  of  thede- 

86,  &  42,  rule  9,  and  to  Goldmid  v.  SUyMhmoer  (9  Hare,  App.  p.  ^^p^^' 

xxxviiL)  affidafit  by  the 

trustee  of  the 
settlement,  that 
Mr.  ShMeare,  for  the  Defendants,  suggested  that  this  case  was  it  would  be  for 

different  from  Goldsmid  v.  SUmehewer  (ubi  supra),  because  here,  ^®  bfeSs;*and 

a  sale  was  asked;  and  also,  because  the  trustee  had  here  no  duty  ordered  the  pro- 

to  redeem,  and  no  fund  in  lus  hands  with  which  to  redeem  the  ^toCourt!^ 

mortgaga  The  cosu  of 

the  trustee,  as 
he  would  be  a 
The  Vicb-Chancbllor  Sir  W.  Page  Wood  thought  that,  necessary  party 

according  to  the  rule  laid  down  by  Sir  George  Twmer  in  Gold'  ^J^^^ 

maid  V.  SUmehewer,  the  representatives  of  the  deceased  Defend-  to  be  paid  out 

ant  ought  to  be  before  the  Court,  and,  as  a  sale  was  asked,  the  ^^f"*''''™^ 

VOL.1.  [e]  B.K.  w. 
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Da  VIA.  Mr.  Shebbeare  said^  that  the  trustee  would  make  an  affidavit 


Court  must  be  satisfied  that  it  would  be  for  the  benefit  of  the 


to  that  effect. 


The  Yice-Chancellor  said,  that  then  he  thought  he  could 
direct  a  sale,  and  could  also  get  rid  of  the  difficulty  as  to  parties 
by  directing  the  money  to  be  brought  into  Court,  which  he  had 
power  to  do. 

The  order  must  be  to  tax  the  costs,  and  to  take  the  common 
accounts,  and  direct  a  sale  and  payment  of  the  proceeds  into 
Court.  This  order  not  to  be  drawn  up  until  the  trustee  bad 
made  an  affidavit  that  a  sale  would  be  for  the  in&nt's  benefit. 

Mr.  ShMea/re  asked  for  the  costs  of  the  trustee  out  of  the 
mortgage  money,  because  he  would  be  a  necessary  party  to  the 
re-conveyance. 

The  Yice-Chancbllob  ordered  the  trustee  s  costs  to  be  so  paid. 


1864. 
Feb,  lOth, 


Smith  v.  Smith. 


MUdeteriptiim 
o/Flawtiff'- 
Plea. 


A  mitdescrip- 
tion  of  the 
Plaintiff  in  the 
introduction  to 
the  bill  may  be 
taken  advan- 


THIS  was  a  plea  to  the  biU  in  this  suit  in  the  foUowing  words: 
^  That  in  the  bill  the  Plaintiff  is  described  as  of  Blank  Ecim, 
in  the  county  of*  D,  "  Whereas  such  description  is  false,  the 
facts  being,  that  the  Blcmk  House  aforesaid  is  the  fiunily  resi- 
dence of  Defendant"  (naming  him);  ''and  that  the  Plaiutif  r^ 
sided  there  during  the  life  of  her  late  fiaither**  (naming  him),  ''hut 
shortly  after  his  death  she  quitted  her  home  in  company  irith  & 
Bnt •nch^Iea*'  perso^i  ^^  whom  she  had  formed  a  disgraceful  connexion,  and 
most  be  rery  she  has  never  since  returned  to  Blomk  Boum  aforesaid,  but  keeps 
aTimcntL'io  ^®''  P^®  ^^  residence  a  secret  fhjm  the  Defendants  and  the  rest 
M  to  raiie  the  of  her  family;  all  which  matters  and  things  the  Defendants  aver 
sndapl^^Uuu,'  ^  ^  *^®>  *^^  they  demand  the  judgment  of  the  Court  whether 
in  the  bill,  the  thev  ought  to  be  compelled  to  make  any  answer  to  the  said  bill 
Plaintiff  iade-  ^       ^  ^  ' 

scribed  a«  of 

B,^  whereas  snch  description  is  fiUse,  the  fiicts  being  that  she  used  to  reside  there  during  the  life  of 
her  &ther,  **but  shortly  after  his  death  she  quitted  her  home,'*  and  had  nerer  since  retnned,  vu 
hdd  insufficient,  because,  for  anything  that  appeared,  the  Plaintiff  might  not  hare  quitted  B.  ti" 
after  the  filing  of  the  bill. 
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until  a  sufficient  and  true  description  of  the  PlaintifTs  place  of         ^^^ 

readence  has  been  Bupplied."  ^— v— ' 

The  misdescription  complained  of -was  in  that  sentence  of  the         Smith 

bill  ^nrhich   commenced  with  the  words  "  Hmnblj  complainings"  Smith. 
&c.y  which  is  sometimes  called  the  introduction  to  the  .bilL 

Mr.   TT.  M.  James,  Q.  C,  and  Mr.  Hchhouse,  for  the  plea. — 
The  address  of  the  Plaintiff  is  important  for  the  reasons  stated  in 
Mitford  on  Pleading,  p.  42 : — ''  In  the  second  place  are  contained 
the  names  of  the  parties  complainants  and  their  descriptions^  in 
which  their  abode  is  particularly  required  to  be  set  forth,  that 
the  Court   and  the  parties  Defendants  to  the  bill  may  know 
where  to  resort  to  compel  obedience  to  any  order  or  process  of 
the  Court,  and  particularly  for  payment  of  any  costs  which  may 
be  awarded  against  the  Pkintiffu,  or  to  punish  any  improper  con- 
duct in  the  course  of  the  suit."     In  Sandys  v.  Long  (2  My.  «fc 
K.  487),  there  was  a  motion  to  discharge  an  order  of  the  Yice- 
Obancellor,  that  the  Plaintiff  should  give  security  for  costs,  he 
having  described  himself  as  of  CheUmham,  upon  proof  by  affida- 
vit that  he  was  not  residing  there,  and  had  not  been  for  some 
months  previous  to  the  filing  of  the  biU;  but  the  motion  was 
refused. 

In  Rowley  v.  Ecdes  (1  S.  k  S.  511),  the  Defendant  demurred, 
on  the  ground  that  the  Plaintiff  had  not  stated  his  place  of  abode ; 
and  the  demurrer  being  overruled,  he  took  the  objection  by  plea 
that  the  description  was  fisdse.  The  plea  was  taken  off  the  file, 
because  it  was  a  second  dilatoiy  filed  without  leave  of  the  Court; 
but  it  was  not  suggested  that  the  objection  could  not  be  made  by 
plea. 

At  law,  the  writ  used  to  conti^in  the  Plaintiff's  address,  and 
the  Defendant  could  crave  oyer  of  the  writ,  so  that  it  became 
part  of  the  pleadings;  and  any  want  of  description  or  misdescrip- 
tion could  be  pleaded  in  abatement.  Since  the  alteration  of  the 
practice,  the  course  has  been  to  apply  to  stay  proceedings  imtil 
a  proper  description  is  given.  The  reasons  for  requiring  an  exact 
description  are  thus  given  in  Stoiy's  Pleadings  in  Equity,  p.  29, 
pi.  26 : — ^*  The  object  in  each  case  of  giving  the  names  and  de- 
scriptions of  the  parties,  is  to  enable  the  Court  and  the  other  par- 
ties in  interest  to  know  where  and  to  whom  they  may  resort  to 
compel  obedience  to  any  order  or  i)rocess  uf  the  Court,  and  es- 
l)ecially  for  the  payment  of  coHts,  as  well  as  to  furnish  distinct 
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1854        means  of  deoisioii  in  all  future  oontroveraies  in  regjud  to  tbe  sub- 
ject matter  and  the  identity  of  the  parties.** 

In  KvMey  t.  BuHon  (5  Madd.  378),  a  demurrer  was  allowed 

Smith.  to  an  amended  bill,  because  it  was  not  signed  bj  counsel;  the 
Yioe-Chaneellor  comparing  it  to  the  case  of  a  demurrer  for  want 
of  an  affidavit  to  accompany  a  bill  of  interpleader,  or  a  bill  to 
transfer  the  jurisdiction  firom  law  to  equily  upon  the  ground  of  a 
lost  instrument.  It  is  stated,  in  Com.  Dig. '' Abatemoit,''  £  22, 
^  If  a  Plaintiff  sues,  and  to  his  name  of  baptism  and  surname 
adds  the  addition  of  any  place  or  viU,  and  that  be  mistaken,  it 
may  be  pleaded  in  abatement.**  **  So  it  may  be  pleaded,  that  one 
suing  as  gentleman  is  no  gentleman.** 

Mr.  Sha^pier  for  the  bill — ^The  description  is  not  part  of  the  pletd- 
ing,  and  there  is  no  averment  that  the  Plaintiff  is  oi  Blank  Hau$L 

In  AUyretcht  v.  Suasmam  (2  Y.  k  B.  323),  the  descripticm  of 
the  Plaintiffs  was  that  they  were  resident  in  j^ronce,  in  the  char- 
acter of  consuls  of  neutral  states;  and  the  question  wu,  mts 
that  sufficient  to  sustain  a  plea  that  they  were  alien  enemies :  and 
the  Lord  Chancellor  Elchn  assented  to  the  aigumait  that  there 
was  no  a/vermeni  thai  the  Plaintifis  were  consuls.  In  Moom- 
nwra  v.  Sweetman  (1  Hog.  29),  a  description  of  the  Plaintiff  as 
administratrix  was  held  not  to  be  an  averment  that  she  vas 
actually  administratrix;  and  a  demurrer  for  want  of  sach  aver- 
ment  was  allowed. 

It  is  not  said  whether  this  plea  is  negative  or  affirmative.  If 
it  is  attempted  to  make  it  both  it  is  bad  in  point  of  form. 

The  issue  tendered  by  a  plea  must  be  ''a  single,  certain,  and 
material  pointy  issuing  out  of  the  all^;ations  or  pleas  of  the  Plain- 
tiff and  Defendant,  consisting  regularly  upon  an  affirmative  and 
negative : "  (Beames*  Pleas  in  Equity,  2 1).  [Yicr-Chancellor.— 
The  averment  in  the  plea  is  certainly  not  very  distinct  as  to  the 
time  when  the  Plaintiff  left  her  reaidenca]  It  is  not  sufBcient 
to  entitle  the  Defendant  to  security  for  oost&  According  to  the 
plea  the  Plaintiff  has  no  other  address  at  this  moment. 

It  is  true,  that,  where  a  Plaintiff  wilfuUy  misrepresent!  bis 
place  of  residence^  he  must  give  security  for  costs:  Simp9ony. 
Burton  (1  Beav.  55Q).  But  this  is  not  so  when  he  gives  tiie  best 
address  he  can,  although  it  may  be  he  was  not  actually  resident 
there  when  the  bill  was  filed,  if  there  be  no  intention  of  deceiv- 
ing: Hurst  V.  Padwick  (12  Jur.  21).     The  only  necessaiy  de- 
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scription  is  sach  as  will  identify  the  PkintiC  It  is  a  m&tter  cf 
tiaditioii  that  a  Princess  of  the  Royal  Pamily  oaoe  filed  a  bill, 
to  which  a  similar  objection  was  made;  but  it  seems  to  bave 
been  thought^  tbat»  in  the  case  of  so  illnstrioos  a  person,  she  was 
so  well  known  that  it  was  needless  to  give  her  addxeas(a).  A 
oorporataon,  being  plaintifSs^  nev^  give  anyaddiess;  nor  does  the 
Attomey-G^eneral  in  an  information. 

Then  the  proper  remedy,  if  this  be  a  defect,  would  be  by  a 
motdoii  to  take  the  bill  off  the  fil& 

yiCErOoASCELUOR. — I  haTO  Teiy  little  doubt  that  a  plea  might 
be  piit  in  in  this  case,  bnt  I  am  not  satisfied  with  the  form  of  this 
plea.  A  plea  of  this  kind  must  be  extremely  precise  in  the  is- 
soe  whioh  it  tenders.  This  plea  is  not  yeiy  precise  as  to  the 
fiilaeaeas  of  the  plaintiff's  description;  and  the  allegation,  that 
shortl J  aflier  the  death  of  her  father  she  left  her  home,  is  too 
vague;  for  anything  that  appearB^  that  might  not  be  till  after  the 
filing  of  the  bill 

Mr.  W.  M,  James,  Q.  C,  in  reply. — ^The  plea  is,  that  the  de- 
scription is  fidse;  the  rest  is  merely  a  statement  of  the  &cts 
upon  which  that  allegation  is  founded.  The  cases  mentioned  as 
analogous  differ  fiK>m  this.  The  Attomey-Qeneral  gives  no  ad- 
dress, beoanse  he  never  gives  security  for  oosta 

Yicb-Ohancellob  Sib  W.  Paok  Wood: — 

According  to  the  books  of  practice,  a  misdescription  of  this  kind 
may  be  shewn  by  plea,  the  office  of  a  plea  being  to  shew  any  infor- 
mality in  a  substantial  part  of  the  bill;  and  it  is  a  matter  of  sub- 
stance, as  agreed  by  Lord  EedesdaU,  that  there  should  be  in  the 
bin  a  statement  of  the  place  of  abode  of  the  Plaintiff,  so  that 
the  Court  may  know  where  to  resort  to  for  the  purpose  of  com- 
pelling obedience  to  any  of  its  orders.  There  may  be  exceptions 
to  thiis  rule,  like  the  case  of  the  Princess  which  has  been  men- 
tioned, or  the  Attorney-General ;  but  it  is  nevertheless  the  rule, 
and  the  parties  are  entitled  to  have  such  a  description;  and  if  it 
be  omitted,  it  appears  to  me  that  the  case  would  be  analogous  to 

(a)  See  Beport  of  the  Chan-      evidence  of  the  late  Vice-Chan- 
cery Commiflsion,  1824,  p.  206,      ceUor  of  Englafid, 
where  this  &ct  is  stated  in  the 
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The  only  question  then  is,  as  to  the  terms  on  which  that  leave 
must  be  given.  Of  oourae^  the  costs  of  this  motion  and  order 
must  be  paid;  bnt  I  do  not  think  that  I  can  stay  the  ^ipeal 
nntil  the  costs  of  the  nnsuooessfol  appeal  to  the  Lofds  Justkes 
are  paid. 


Feb.  nth  k 
SOth. 


VettiHffOnUr 
--TruttMAet^ 
1850. 

TheConithaa 
sathoritj  to 
make  aTMtixig 
order  under  the 
Tmitee  Act, 
1850,  in  caaea 
where  there  ia 
nothing  to  pre- 
T«nt  a  conrey- 
anceofthetnut 
property  to  the 
tnuteet  ap- 
pointed by  the 
Cooxt. 


Feb.Mh, 


In  the  Matter  of  Mahndto's  Tbusis. 
In  the  Matter  of  The  Tbubtbb  Act,  1850. 

THIS  was  a  petition  for  the  appointment  of  trasteefl,  in  tiie 
place  of  deceased  tmatees,  there  being  no  power  of  appoinnog 
new  trustees  in  the  instrument  creating  the  trusty  and  for  a^^ 
ing  order  under  the  Trustee  Act,  1850  (a). 

Mr.  Fearwn,  for  the  petition,  called  the  attention  of  the  Oooxt 
to  the  fact  that  there  was  nolihing  to  prevent  the  trust  properij 
being  conveyed  to  the  persons  appointed  trustees  by  the  Com^ 
and  said  that  the  late  Sir  Jamea  Parker,  Y.  C.^  and  Sir  B-  ^^ 
derdey,  Y.  C,  had  refused,  in  such  cases,  to  make  a  vestiog  ^ 
der;  but  it  appeared  that  vesting  orders  in  like  cases  had  been 
made  bj  other  branches  of  the  Court 

The  YICE^-CHANCELLOR  said,  that  he  would  consult  inih  tlie 
other  Judges  as  to  the  proper  course. 

Yick-Chakcellob  Sir  W.  Paob  Wood  said,  that  he  had  ood- 
ferped  with  the  other  Judges,  and  found  that  vesting  orden  W 
only  been  refused  where  the  &cts  of  the  particular  case  rendered 
it  improper  to  make  such  an  order.  None  of  the  learned  Jadgtf 
had  any  hesitation  as  to  the  power  of  the  Court  to  make  sach  a& 
order,  though  there  might  exist  a  person  capable  of  execotlDg » 
conveyance.     In  this  case  the  order  might  be  mada 


(a)  See  sect  34,  and  15  &  16  Yict^  c.  55,  s.  1. 
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In  the  Matter  of  Thb  Wikdino-up  Acts,  1848  and  1849 ;  p^  ^^ 

In  tlie  Matter  of  Thb  National  LAin>  Company; 
In  the  Matter  of  Geoboe  HEBrrAOB,  Gentleman,  one  &c. 

THIS  'vras  a  petition  by  the  official  manager,  under  the  Wind-  WinAvngu^ 
ing-ap  ^cts,  for  the  taxation  of  the  bill  of  costs  of  Mr.  Heritage^  ^  50— ATam* 
a  solicitor,  who  had  acted  for  the  mortgagees  of  one  of  the  es-  of  Official 
tates  belonging  to  the  National  Land  Company.     The  petition      ^'*^^^^' 
was  headed  ''  The  hnmble  petition  of  the  Official  Manager  of  the  In  s  petition 
Kational  Land  Company."  Winding-up 

Acts  by  the 

Mr.  Radwrgh  for  the  petition.  of  AeC^IS^ 

luB  name,  if  re- 
Mr.  Chandles8,  Q.  C,  contrii,  objected  that  the  name  of  the  SSJ^i^SbJ^"* 
official  manager  was  not  given.  petition. 

Mr.  Roabwrgh  referred  to  s.  50  of  the  Winding-up  Act,  1848, 
which  enacts,  that  all  ''  proceedings "  on  behalf  of  the  company 
^  shall  be  commenced  or  instituted  and  prosecuted  by  the  official 
manager,  by  the  style  and  designation  of  Hhe  official  manager' 
of  such  company.** 

The  Yice-Chancellob  Sib  W.  Page  Wood  held,  that,  the 
objection  having  been  made,  the  petition  must  be  amended  by 
adding  the  name  of  the  official  manager. 


VOL.  I.  [g]  E.lt.  w. 
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March  4th.    ^  ^^®  Matter  of  Thb  Eclipse  Mutual  Benefit  AasoGZATioir; 
In  the  Matter  of  The  Fbiekdlt  SodsriES  Actb,  10  Qeo.  4,  &  56, 
4  &  5  WilL  4,  c.  40,  and  9  &  10  Vict  c  27. 

10  Geo.  4,0. 56,  THIS  was  the  petition  of  John  Newton  and  «7bAn  JETord,  statiii^ 

*^Sod^di^  that  they,  together  with  one  William  Idle,  were  duly  appointed 

iolved.  trustees  of  the  Hdipae  Mutual  Benefit  Association,  wMch  was  a 

jj  ,  "T"  Friendly  Society  duly  enrolled ;  and  that  a  sum  of  25L,  with 

Friendly  Soct-  Some  interest  thereon,  was  standing  in  their  joint  names  in  the 

ScuKa.  ^-*«^  Savings  Bank. 

derlOOeo.4,         That  dissensions  haying  aiisen  in  the  said  society,  it  was 

te/atoiit'*^  agreed  that  it  should  be  dissolved;  and  a  phm  of  dissolutioD, 

within  their  stating  the  intended  appropriation  and  division  of  the  funds  of 

Wn  dUwlJSd,  *^®  ^^  society,  as  directed  by  the  said  Acts  of  Parliament^  was 

though  ito  af-  adopted  by  the  said  members^  to  the  effect^  that  the  committee 

woiui?u°^th  of  management  should  sell  the  effects  of  the  said  society,  and 

Coart  of  Chan-  appropriikte  the  stock  and  funds  for  the  benefit  of  the  memben— 

ri^icti"  ^^  ^^  every  member  to  receive  his  proportionate  or  equal  division  of 

petition  to  ap-  the  funds,  according  to  the  number  of  monthly  contributions  he 

point  a  person  j^  ^^^ 

to  convey  or  ^^  ^^^ 

AMure  property  The  petition  stated,  that  the  petitioners  had  been  and  were 
^on*ofa  tow-  ^^8"^*^  *®  ^^^  ^P  ^^  aflSurs  of  the  said  society  in  pmrnrance 
tee,  whorefuaes  of  the  foregoing  plan  of  dissolution;  but  that  the  said  William 
Ws^co"teu«tee*  ^^*  although  often  requested  to  join  the  petitioners  for  the  pur- 
in  realising  it,  pose  of  withdrawing  the  above-mentioned  fund,  had  refused  so 
o7ha^n^"udit  ^^^f  ^^  prayed  that  the  Court  would  be  pleased  to  appoint 
tribated  among  such  person,  as  to  the  Court  should  seem  meet^  on  behalf  and  in 
the  members,      ^j^^  ^^^^^  ^f^j^^  ^^  WiUiam  Idle,  to  transfer  the  aforesaid  fund 

to  the  petitioners. 

The  affidavit  of  the  petitioner,   John  NewUm,  verified  the 

above  facts,  and  stated,  that  the  sodely  was  dissolved  in  June, 

1852,  with  the  votes  of  consent  of  five-sixths  of  the  existing 

members,  testified  under  their  hands. 

Mr.  Roooburgh,  for  the  respondents,  took  a  preliminary  objec- 
tion to  this  petition,  that,  as  it  appeared  upon  the  &oe  of  the 
petition  that  the  sociely  was  dissolved,  the  Court  had  no  juiis- 
diction,  under  the  Friendly  Societies  Acts,  to  grant  the  pnjer 
of  the  petition,  but  that  the  application  must  be  by  a  soitm 
Chanceiy  in  the  usual  way. 

Mr.  Doyle,  for  the  petition,  referred  to  sect.  15  of  10  Geo,  4, 
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e.  S^,  which  provides,  "  ihat,  when  and  so  often  as  any  person 
ueiaed  or  possessed  of  any  lands,  tenements,  or  hereditaments,  or 
other  property i  or  any  estate  or  interest  therein,  as  a  trustee  of 
«uay  such  society  ....  shall  refuse  to  convey  or  otherwise  as- 
Biiz>e  **  the  same  **  to  the  person  duly  nominated  as  tXistee  of  the 
society  in  their  stead,*'  the  Courts  might  appoint  some  person  to 
convey  to  such  trustee. 

The  proper  remedy  was  by  petition;  and  the  society,  though 
in  course  of  being  dissolved,  must  be  considered  to  exist,  for  the 
purpose  of  being  wound  up,  until  that  was  completely  done. 

The  Vick-Chanckllor  Sir  W.  Page  Wood  seemed,  at  first, 
inclined  to  take  this  view;  but^  having  considered  the  sections 
of  the  Act,  said,  that  he  was  afraid  he  could  not  help  the  peti- 
tioners, and  must,  therefore,  dismiss  the  petition,  but  without 
oosta 


1854. 


In  re 

TllE    ECLIPSB 

Mutual 
Bbnbpit 

ASSOCUTION. 


Hayward  v.  Hatward. 
Hatward  V,  Price. 


March  nth. 


THI8  was  a  motion  that  the  order  made  in  these  causes  on  the  Practice  in 

23rd  day  of  February  last, — ^whereby  it  was  ordered  that  the  De-  C»a«*«'»^JS»?- 

fendant  Robert  Alexander  Price  should  attend  the  Chambers  of  tfl;^  to  answer 

the  Judge  to  whose  Court  these  causes  were  attached,  at  No.  1 1,  ~"};f  ^  l^  ^*^- 

Newsquarej  LincolrCe  Inn,  in  the  county  of  Middlesex^  on  the  Orden  47  to  52 

6th  day  of  March,  1854,  at  half-past  twelve  o'clock  in  the  after-  J^jJ^  ^^'^'*^' 

noon,  to  be  examined  on  certain  interrogatories  therein  men-  

tioned,  and  in  default  thereof,  or  in  case  the  said  Defendant  '^^h^^^ 

should  not  then  perfectly  answer  the  said  interrogatories,  it  nerer  makes 

any  order  of  his 
own  aathority,  bat  all  the  orders  made  in  Chambers  are  orders  of  the  Judge,  and  are,  in  &ct,  made 
bj  him  in  the  presence  of  the  parties,  unless  they  agree  for  their  own  conTenience  to  take  the  order 
without  actually  going  before  the  Judge  in  Chambers,  or  unless  the  order  is  such  an  order  of  course 
as  would  be  made  in  Court  without  communication  with  the  Judge,  upon  simply  handing  in  a  brief 
to  the  Registrar ;  such  last-mentioned  order,  when  made  in  Chambers,  being  made  upon  the  com- 
munication of  the  Chief  Clerk  to  the  Registrar  without  the  actual  interrention  of  the  Judge. 

The  Judge  in  Chambers  is  always  accessible  to  any  of  the  parties  who  are  engaged  in  proceed- 
ings there;  and  any  party  suggesting  that  he  wishes  to  see  the  Judge  personally  can  at  once  do  so. 

If  a  person  under  examination  in  Chambers  refuse  to  give  a  sufficient  answer,  the  proper  course 
is  to  apply  to  the  Judge  to  examine  him  personally,  which  the  Judge  can  do ;  and  then,  if  he  refuse 
to  answer,  he  may  be  at  once  committed. 

The  practice  of  waiting  until  the  examinant  has  put  in  four  insufficient  answers,  and  then  applying 
for  an  order  that  he  may  stand  committed,  if  feasible  at  all,  would  involve  veij  considerable  delay, 
as  the  insufficiency  of  the  several  examinations  must  be  certified  by  the  Chief  Clerk,  and  his  cer- 
tificates do  not  become  final  until  twelve  days  after  he  has  signed  them  under  the  Orders  47  to 
52  of  the  16th  October,  1850. 

An  order  for  committal  will  not  be  made  afler  a  third  insufficient  examination. 
[g2] 
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was  ordered,  that  the  said  Defendant  Robert  Akxaiuier  I^rice 
should  stand  committed  to  the  Queen's  Prison  until  he  slionld 
have  perfectly  answered  the  said  interrogatories;  and  ^whiervA^ 
it  was  ordered,  that  it  should  be  referred  to  the  proper  Tazin^ 
Master  of  tnis  Court  to  tax  the  Plaintiff  his  costs  in  respect  of 
the  three  insufficient  answers  and  examinations  put  in  Yay  the 
said  Defendant  Robeirt  Alexander  Price;  and  whereby  it   wss 
ordered,  that  the  said  Defendant  Robert  Alexander  Price  should 
pay  to  the  Plaintiff  William  Webb  Hayward  such  costs  when 
taxed — ^might  be  discharged  or  varied. 

A  decree  had  been  made  in  these  suits,  dated  the  23rd  of  March, 
1853,  directing  an  account  of  what  was  due  to  two  of  the  I>e- 
fendants  for  principal  and  interest^  in  respect  of  a  mortgage  to 
them  of  certain  hereditaments;  and,  in  the  prosecution  of  this 
decree  in  Chambers,  it  became  necessary,  and  leave  was  given,  to 
examine  the  Defendant  Price^  who  was  one  of  the  mortgagees;, 
upon  interrogatorie&     This  was  done,  but  he  put  in  three  in- 
sufficient answers  to  the  interrogatories.     The  first  answer  was 
declared  to  be  insufficient  by  the  Yice-Chanoellor  himself  afUsr 
hearing  counsel  upon  it.     The  Chief  Clerk  decided  upon  the  in- 
Buffidez^cy  of  the  second  and  third  answers;  aud^  on  the  last  oc- 
casion,  the  further  hearing  was  adjourned  until  the  23rd  of 
Pebruary  last;  and  upon  that  day,  no  further  accounts  being 
given,  the  order  now  complained  of  was  made.     There  had  not 
been  any  formal  certificate  of  the  insufficiency  of  either  of  the 
examinations. 


Mr.  RoUy  Q.  C,  and  Mr.  Cole,  for  the  motion. — ^It  is  most 
improper,  and  even  unconstitutional,  that  this  ordw  should  be 
in  this  conditional  form,  leaving  it  to  the  discretion  of  the  Chief 
Clerk,  and  his  judgment  upon  the  sufficiency  of  the  examination, 
to  determine  whether  or  not  this  Defendant  should  be  im- 
prisoned: Alley  V.  Dale  (14  Jur.  1069). 

But  it  was  improper  to  make  the  order  at  all  in  this  caae;  for 
it  has  been  decided,  that  it  cannot  be  made  after  three  insuffi- 
cient examinations  only:  AUfirey  v.  AUJrey  (12  Beav.  690),  We^ 
ton  V.  Jay  (1  Mad.  628). 

Moreover,  there  is  no  certificate  or  other  record  shewing  the 
fiu;t  even  of  these  three  insufficient  examinations,  all  depends  on 
the  recollection  of  the  Chief  Clerk. 

Mr.  W.  M.  James,  Q.  C,  and  Mr.  Hdyerdm,  contriL — Sei(]fn 
upon  Decrees,  423,  referring  to  Harrieon,  476,  states^  that>  ^  on 
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three  iuHofficient  ezamiiiations^  a  motion  maj  be  made  that  the 
party  maj  stand  committed.*'  [The  Begistrar  informed  the  Court 
that  that  was  not  the  practica]  This  was  an  order  of  coursej 
BMk<d  waa^  in  &ct,  the  order  of  the  Court;  and  it  is  every  day's 
practice  to  make  orders  of  course  in  this  conditional  form,  which 
are  never  referred  to  the  Judge  in  person.  [Yice-Chancellob. 
— Under  the  old  practice  a  certificate  of  de&ult  was  made  by 
the  Master,  to  which  exceptions  could  be  taken  to  the  Court, 
and  then  by  appeal  to  a  superior  Court.  Here,  unless  I  proceed 
formally  upon*certificate,  there  could  be  no  appeal  £rom  my  de- 
cision to  a  superior  Court.] 

The  reply  was  not  called  for. 

Tigb-Ghahgbllob  Sir  W.  Pacm  Wood: — 

I  think  that  this  is  a  point  of  considerable  importance  with 
reference  to  the  regularity  of  proceedings  in  Chambers.  This 
order  is  upon  the  &ce  of  it  irregular;  but  that  is  exphiined  by 
the  £ict,  that  an  application  was  made  for  an  order,  founded 
upon  a  statement  of  the  practice  as  laid  down  in  Seton  on  De- 
crees, 423,  quoting  fix>m  Rcuriaon,  476,  that  a  motion  may  be 
nuide,  on  a  party  putting  in  a  third  insufficient  examinatioD,  that 
he  may  stand  committed.  That  is  stated  in  Seton  on  Decrees, 
p.  423,  without  any  observation.  Now,  it  is  extremely  import- 
ant that  it  should  be  understood,  with  reference  to  the  practice 
in  Chambers,  that  the  Chief  Clerk  never  makes  aay  order  which 
can  be  called  his  own  order  in  any  sense.  All  the  orders  made 
in  Chambers  are  the  orders  of  the  Judge;  but  they  are  sometimes 
made  in  this  way:  the  Chief  Clerk  appoints  a  day  for  the  soli- 
citors  of  the  parties  to  go  before  the  Judge.  They  may  then 
all  agree  that  they  do  not  wish  to  have  that  formal  attendance; 
but  that  they  will  take  the  order  without  it.  That  is  for  their 
own  convenience  and  not  for  that  of  the  Judge,  who,  of  course, 
is  always  accessible.  But,  if  the  order  is  then  made  without 
their  going  before  the  Judge,  still  it  is  the  order  of  the  Judge 
and  not  of  the  Chief  Clerk  If  any  of  the  parties  wish  to  go 
before  the  Judge,  it  is  the  invariable  practice,  I  believe,  in  all 
the  Chambers,  to  give  them  an  opportunity  of  doing  so  directly. 
However,  there  are  certain  orders  of  the  Court  which  are  of 
course,  and  are  made  on  merely  handing  in  a  brief  to  the  Registrar. 
If  those  are  made  in  Chambers,  the  Chief  Clerk  is  the  medium 
of  communication  between  Chambers  and  the  Registrar's  office. 
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If  the  Registrar  were  sitting  at  Chambers^  be  would  tal»  i 
of  them  directly;  but  it  is  a  proceeding  at  Ghambefs.  A214],  ma 
orders  of  oonrse  are  not  matters  which  ought  to  be  sabmitted  to 
the  Judge  personally,  and  do  not  so  come  before  him  in  Ooarty 
but  are  made  without  communioatibn  with  him,  the  Chief  GSexic 
does  not  communicate  to  the  Judge  such  as  are  made  upcm  pro- 
ceedings  in  Chambers. 

Now,  when  the  practice  is  examined  into,  it  appears  that  tbe 
dictum  which  1  have  mentioned,  as  having  been  adopted  in  Seiat^ 
on  Decrees,  has  misled  the  parties  in  this  case.     It  appears  tluat 
the  Jtegistrars  know  of  no  such  practice;  and  AUJrey  t.  AUfin^ 
(12  Beav.  620),  has  decided,  that  an  order  for  committal  caaoot 
be  obtained  till  after  a  fourth  insufficient  examination,  if  at  all, 
by  analogy  to  the  practice  in  case  of  insufficient  answers;  and 
therefore,  in  this  case,  the  party  was  in  error  in  apjdying  for  this 
order  as  an  order  of  course.     It  is  clear,  that  the  Chief  Cleilc 
would  never  have  thought  himself  authorised  to  issue  an  order^ 
except  as  of  course.     Being  asked  here  for  an  absolute  order  for 
committal,  he  appears  to  have  suggested  the  more  lenient  oouise 
of  making  the  order  in  the  conditional  form  in  which  it  was 
here  made,  and  the  parties  seem  to  have  agreed  to  have  it  made 
in  this  form ;  but  that  consent  was  not  expressed  upon  the  &oe 
of  the  proceedings,  and  therefore  they  would  be  irregular.     But^ 
suppose  that  the  order  had  been  made  in  the  form  in  whidi  it  is 
stated  in  Setonk  that  it  may  be  made,  it  would  not  be  rights  be- 
cause it  must  be  made  aftbr  a  fourth  and  not  a  third  insufficient 
examination.     But  there  is  a  still  higher  ground,  which  makes  it 
important  to  consider,  with  reference  to  future  proceedings,  what 
was  the  right  course  to  be  taken.     If  the  oouise  suggested  by 
the  passage  in  Seton  is  to  be  pursued,  there  must  be  a  suooessioa 
of  certificates  of  the  insufficiency  of  the  examinations,  and  then, 
at  every  step,  the  party  would  be  at  liberty  to  take  the  opinion 
of  the  Judge  upon  the  matter  so  certified  (15  k  16  Yict  a  80, 
8.  33,  and  Orders  47  to  52,  16th  October,  1852);  and  thus,  be- 
fore the  final  order  was  made,  the  party  would  be  able  to  appeal. 
Or,  there  might  be  an  application  for  a  serjeant-at-arms^  and 
then  the  usual  order  would  be,  that  the  party  put  in  his  exa- 
mination within  four  days,  or,  in  defiiult,  that  the  serjeant-at- 
arms  take  him  into  custody  {Danitffa  Chanceiy  Practice,  1129).  I 
do  not  think  that  the  dictum  in  the  case  of  AbUy  v.  Dah  (14 
Jur.  1069)  applies  to  the  practice  of  this  Court     Orders  are 
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oonatantljinade,  that  a  person  should  do  a  certain  act,  or,  in  de- 
&ult,  that  he  should  stand  committed;  and  the  party  is  not  in 
custody  immediately  upon  default,  for  a  certificate  of  the  default 
must  intervene,  and  that  must  be  dated  on  the  day  upon  which 
the  application  for  his  committal  is  made.  I  accede  to  the  justice 
of  Mr.  RMa  observation,  that  there  is  no  record  of  the  insuffi- 
ciency of  the  examinations  in  this  case.  Subject  to  the  remark 
that  the  order  to  make  a  further  answer  implies  the  insufficiency, 
that  is  so;  but  the  inconvenience  of  insisting  upon  such  a  course 
is  obvious,  and  I  am  glad  that  there  is  a  way  of  escaping  from  it. 
If  it  were  necessary  to  have  a  certificate  of  the*  insufficiency  of 
eveiy  examination,  there  being  four  days  allowed  after  the  certifi- 
cate has  been  signed  by  the  Chief  Clerk  to  obtain  a  summons  to 
take  the  opinion  of  the  Judge  upon  it  (Orders  47  and  48  of  16th 
Jctober,  1850),  and  eight  days  more  after  the  certificate  is  filed, 
within  which  the  opinion  of  the  Court  may  be  taken  (Order  51), 
that  would  be  thirty-six  days,  in  case  of  three  examinations,  be- 
fore the  matter  could  be  brought  to  such  a  test  as  to  fix  the  exa- 
minant  with  the  consequences  of  his  contempt.  But  the  course 
which  I  have  power  to  take,  and  which  I  shall  follow  in  future, 
in  a  case  of  this  description,  is  to  examine  the  party  myself  in 
person,  and  then  I  can  commit  him  immediately  upon  his  re- 
fusing to  give  a  sufficient  answer  to  any  question.  A  person 
attending  at  Chambers  has  only  to  suggest  that  he  wishes  to  see 
the  Judge  personally,  and  he  can  at  once  do  so.  In  this  case,  if 
I  had  been  asked  in  the  first  instance  to  examine  this  Defendant, 
I  could  have  committed  him  if  he  had  refused  to  answer  with- 
out delay.  However,  as  the  course  which  has  been  taken  here 
was  irregular,  according  to  the  decided  case  of  AUfrey  v.  AUfrey 
(12  Beav.  620),  I  must  allow  this  motion,  and,  though  most  r^ 
luctantly,  with  coeta. 
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March  }4ih, 
im,  A  nth. 

Staying  Pto- 
oeedingt — Mo- 
tion 6y  a  De- 
fendant—IU' 
ceiver. 


Pathter  f>,  Cabew. 


THIS  was  a  motion  by  one  of  the  Defendante^  to  stay  prooeedings 
in  this  suit. 

The  PlaintifT  was  a  third  mortgagee,  and  the  bill  was  filed  by 
him  against  thirty-nine  Defendants,  of  whom  some  were  incom- 
In  a  ^iosora  ^"^^c^rs  upon  the  estate  prior  to  the  Plaintiff,  and  others,  the 
■ait,  the  Court    mortgagor  and  subsequent  incumbrancers.     The  bill  piayed  for 
an  account,  and  a  sale  or  redemption  against  the  prior  incum- 
brancers, and  foreclosure  against  the  other  Defendants,  and  for  a 


will  not  stay 
proceedings  on 
the  application 

except  upon  the  ^f^oeiver.  A  receiver  had  been  appointed  in  the  suit  The  De- 
terms  of  hii  fendant  now  moving  was  the  eighth  incumbrancer.  He  had 
havinlpra^^  himself  instituted  a  similar  suit  before  the  commencement  of 
Tionsly  paid  or  this,  but  had  not  yet  prosecuted  it  to  a  hearing.  The  motioii 
was  in  terms,  that,  on  payment  by  this  Defendant,  within  a  month 
after  the  date  of  the  order  to  be  made  on  the  motion,  to  tiie 
Plaintiff  of  his  principal  and  interest,  and  the  taxed  costs  of  the 
Plaintiff  and  of  all  the  other  Defendants^  all  further  proceed- 
ings  in  the  suit  might  be  stayed. 


Mr.  AmpMeU,  for  the  motion,  cited  Pemberton  v.  T<^jpham  (1 
Beav.  316),  which  was  a  creditor's  suit,  and  the  bill  was  dismisaed 
on  the  motion  of  the  executors,  ^  that,  on  payment  to  the  Plain- 


tendered  to  the 

Plaintiff  his 

principal  and 

interest  and  all 

the  costs  of  the 

suit.     Other 

incumbrancers, 

who  are  parties 

to  the  suit, 

have  not  such 

an  interest  in 

it  as  to  enable 

them  success- 

fiilly  \q  Oppose 

a  motion  to  stay  ^  ^^  ^^  amount  due"  to  him  "  for  principal  and  interest,  toge- 

proceedings,  be-  ther  with  costs  of  suit,  to  be  ascertained  by  the  Master,  this  bill 
might  stand  dismissed;*'  and  the  order  was  made,  although  it  wis 
objected  that  the  Plaintiff  could  not  dismiss  a  bill  filed  not 
on  his  own  behalf  only,  but  also  on  behalf  of  all  the  other  credi- 
tors of  the  testator.  Here,  if  there  had  not  been  a  receiver,  this 
Defendant  need  not  have  served  the  other  Defendants;  but,  in 
Damer  v.  Lord  FortarlingUm  (2  Ph.  30),  the  prooeedings  wew 

^^I^L^^s'**^  stayed,  notwithstanding  that  a  receiver  had  been  appointed,  the 
'  order  staying  proceedings  being  expressly  "  without  prejudice  to 
the  order  made  in  the  cause  for  the  appointment  of  a  receiver." 
In  that  case  the  suit  was  by  the  trustee  of  a  deed,  by  which  cer- 
tain mortgages  had  been  consolidated,  and  the  property  vested 
in  trustees  for  the  benefit  of  the  persons  who  had  contributed  the 
requisite  funds,  with  a  power  of  sale  in  case  of  de&ult  of  repay- 


tiff  might  at 
any  time  dis- 
miss the  bill 
against  them 
upon  payment 
of  their  costs. 

The  Court 
will  not  make 


on  payment  of 
principal,  in- 
terest, and 
costs  ona/u- 
iure  specified 
day,  however 
near,  because 
the  right  of  a 
mortgagee  is  (b 


pursue  any  or 

all  of  his  remedies  without  hindrance,  untQ  he  actually  obtains  payment  of  his  demand. 

When  a  suit  is  brought  to  a  conclusion  upon  a  motion  of  this  kind,  moneys  in  the  bandi  of  a 
receiver  appointed  in  the  suit  belong  to  the  person  who  was  in  possession  of  the  estate  when  the 
receiver  was  appointed. 
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ment  of  the  mooejB  before  a  oeriain  di^.    The  Plaintiff,  besBes 
beijig  a  trustee,  was  one  of  the  persons  who  had  advanced  part 
of  the  fund,  and  was  also  a  subsequent  incumbxanoer,  and  the 
object  of  the  suit  was  to  cany  the  trusts  of  the  deed  into  effect 
AjidmI>aif%8Y.  The  Duke  o/Marlbarough  (2Swanst  168),  where 
the  grantee  of  an  annuity  secured  upon  an  estate  had  ^ed  his 
bill  against  the  owner  and  prior  incumbrancers  and  others,  for  a 
declaration  of  priorities  and  payment  of  the  annuity,  and  a  receiver 
bad  been  appointed  on  behalf  of  all  parties,  and  subsequently  the 
Plaintiff's  demand  had  been  satisfied,  but  the  other  creditors  ob- 
jected to  the  receiver  being  discharged — ^Lord  EkhnnBld,  "I  ap- 
prehend, ihat^  with  the  right  of  the  Plaintiff  to  have  the  receiver 
must  &11  the  rights  of  the  other  parties.     It  would  be  most  ex- 
traordinary, i£,  because  a  receiver  has  been  appointed  on  behalf 
of  the  Plaintiff,  any  Defendant  is  entitled  to  have  a  receiver  ap- 
pointed on  his  behal£     My  decided  opinion  is,  that  the  order  for 
a  receiver  must  be  discharged,  and  that  all  fiills  together.     The 
Defendants  may  file  a  bill,  but  the  appointment  of  a  receiver 
would  not  have  affected  their  legal  estate." 
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Mr.  WiUeodls,  Q.  0.,  and  Mr.  Sauthgate  with  him,  for  a  prior 
incumbrancer,  supported  the  application,  citing  SmM  v.  Green 
(1  OoU.  555),  which  is  referred  to  in  the  judgment. 

Mr.  Elderton  and  Mr.  Schomberg  for  other  incumbrancers  sub- 
sequaat  both  to  the  Plaintiff  and  the  Defendant  now  moving; 
consented. 

Mr.i?oft,Q.C.,andMr.  Giffard,  forthe  Plaintiff,  contended,  that 
his  right  was  to  have  not  only  an  order  for  payment  of  the  money, 
but  for  foreclosure  or  sale  in  default,  and  the  remedies  which 
the  Court  provides  in  that  case,  and  also  a  decree  for  redemption 
against  the  prior  incumbrancers.  The  mortgagee,  who  was  mov- 
ing, had  no  privity  with  the  Plaintiff,  in  whose  place  he  was 
seeking  to  put  himself  He  had  only  a  right  to  redeem  the 
Plaintiff:  JRanuhoUom  v.  Wallia  (Coote  on  Mortgages,  App.,  p. 
576),  Fraed  v.  EuU  (1  S.  «k  S.  331). 


Mr.  Danidy  Q  C,  and  Mr.  Sdwyn,  for  prior  incumbrancers, 
said,  that  they  had  forborne  to  sue,  trusting  to  this  suit^  in  which 
it  was  proposed  to  redeem  them,  being  prosecuted;  and  there- 
fore objected  to  the  application. 


••• 
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Mr.  iZo&«on>  Mr V.  ^.  Po^fiitfr,  Mr.  a  £.  AicMfi;  Mr.  ^^ 
Mr.  OraekneUy  Mr.  Algernon  Cox,  Mr.  Tripp,  Mr.  Bocke,  and  Mr. 
Wintie,  for  other  incumbiancers^  opposed  the  applicatioiL 

Mr.  AmphUU,  in  replj,  offered  to  sabmit  to  a  decree  for  fore- 
closure in  de&tdt  of  payment  on  the  daj  fixed,  and  that  sndi 
daj  should  be  as  soon  as  the  Court  might  think  fit. 

Yicb-Ghancellob  Sir  W.  Page  Wood: — 

I  entertain  no  doubt  that  the  other  Defendants  have  no  inter- 
est to  oppose  a  motion  like  this,  bj  which  one  Defendant  pro- 
poses to  staj  proceedings  on  giving  to  the  Plaintiff  all  his  prin- 
cipal and  interest,  and  paying  all  his  costs,  including  those  of  the 
Defendants  for  which  the  Plaintiff  is  liable.  The  answer  to 
their  objection  is^  that  the  Plaintiff  is  dominus  litis  until  decree, 
and  they  are  subject  at  any  time  to  have  the  suit  put  an  end  to 
if  the  Plaintiff  chooses  to  dismiss  the  bill;  and  they  cannot  ob- 
ject to  that,  because  they  have  trusted  to  his  conducting  the  suit 
partly  for  their  benefit  (a). 

The  order  in  Ikuner  y.  BaH  of  PortarUngton  (2  Ph.  30),  in 
£bk^  proceeded  upon  that  footing.  The  suit  was  to  cany  into 
effect  the  trusts  of  a  certain  deed,  of  which  the  Plaintiff^  besides 
his  personal  interest  in  the  suit^  was  one  of  the  trustees;  and  the 
Plaintiff  argued, — ''You  do  not  give  me  the  relief  to  which  I  am 
entitled  in  this  suit^  unless  you  bind  the  other  defendants  by  a 
decree,  because  I  am  one  of  their  trustees,  and  they  may  have 
some  claim  against  me  hereafter,  if  I  should  forego  the  prosecu- 
tion of  the  account  against  the  other  trustees;  and,  therefore,  I 
must  have  their  concurrence  :**  and  the  Court  there  required  the 
consent  of  all  the  parties  to  the  trust  deed,  but  not  of  the  other 
Defendants,  before  making  the  order.  The  same  prindple  was 
recognised  in  the  case  which  has  been  cited  of  Da/vis  t.  The  Duke 
qf  Mcwiborough  (2  Swanst.  168). 

It  is  true,  that  staying  the  proceedings  might  occasion  some  in- 
conyenience  in  a  case  like  this,  where  there  are  so  many  Defend- 
ants, because  another  suit  will  probably  have  to  be  instituted; 
but  I  do  not  think  that  I  am  at  liberty  to  regard  that  I  am  not 
in  a  condition  to  say,  that  any  one  Defendant,  who  wishes  to  be 
liberated  from  litigation,  should  not  be  entitled  to  put  himself  in 
the  position  of  the  Plaintiff,  and  thus  get  rid  of  the  suit  against 
himself.     The  suit  in  this  case^  howeyer,  is  by  a  mortgagee;  and 

(a)  So  in  a  creditor's  soit:  Woodgale  y.  Fidd,  2  Hara,  214. 
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in  DamBT  t.  Earl  oj  Portarivngian  (2  Fk  30),  it  was  by  a  tros* 
tee,  to  cany  into  effect  oerfcain  trusts,  including  a  trust  for  sale, 
to  satisfy  sundry  charges ;  and  the  trustee  was  himself  one  of  the 
persons  interested  under  the  deed,  and  also  a  subsequent  incum- 
l>rancer.     The  aigument  for  the  Plaintiff  in  opposition  to  the  mo* 
tion  to  stay  proceedings  in  that  case  was  this — "  The  mere  jMiy- 
ment  of  the  Plaintiff's  personal  demand  under  the  deed  will  not 
exhaust  his  interest  in  the  suit^  or  consequently  justify  the  Court 
in  staying  the  proceedings;  for  he  is  interested  in  the  accounts 
prayed  against  the  other  trustees,  and  in  recovering  the  balances 
due  from  them,  not  only  as  a  subsequent  incumbrancer,  but  as 
being  liable  in  his  character  of  trustee  to  the  other  subsequent 
incumbrancers.**    The  trustee  did  not  there  insist  upon  any  right 
of  proceeding  to  a  eale  in  consequence  of  any  default;  nor  was 
it  a  smt  for  foreclosure,  but  merely  for  execution  of  the  trusts, 
and,  in  that  manner,  for  a  sale.     The  Lord  Chancellor  answered 
that  argument  thus—  The  Plaintiff ''  would  be  liable  for  his  own 
acts,  but  not  for  the  acts  of  any  one  else.    He  would  not  be  lia- 
ble for  the  misconduct  of  the  trustees  prior  to  his  own  appoint- 
ment, merely  because  he  did  not  file  a  bill  against  them.**     In 
this  case,  the  Plaintiff  being  a  mortgagee,  and  having  a  right  in 
that  character,  which  is  recognised  in  the  fullest  manner  in  this 
Court,  to  proceed  upon  every  one  of  his  remedies,  by  actions  of 
ejectment  and  covenant,  and  bill  to  redeem  or  foreclose,  with- 
out any  possibility  of  stopping  him,  except  by  handing  over  the 
money  due  to  him  ujmu  his  security,  I  am  asked  to  stay  these 
proceedings  for  foreclosure  by  an  order,  which  is  not  to  give  the 
Plaintiff  a  foreclosure  in  case  of  de&ult  of  payment^  but  simply 
that,  upon  payment  within  any  time  which  the  Court  may  fix, 
all  the  proceedings  may  be  stayed.     In  the  event  of  de&ult  of 
payment,  the  inconvenience  of  such  an  order  would  be  very  great. 
This  application  was  not  made  until  the  cause  was  on  the  point 
of  being  heard.     It  is,  in  effect,  to  interpose  delay  in  the  pro- 
ceedings of  a  mortgagee,  which  the  Court  has  never  taken  upon 
itself  to  do  with  reference  to  any  of  his  remedies.     There  is  only 
one  mode  of  doing  it,  and  this  seems  to  have  been  recognised  by 
the  Lord  Justice  Knight  Bruce,  in  that  case  before  him,  which 
has  been  cited.  Smith  v.  Green  (1  Coll.  555),     In  that  case,  a  cor- 
respondence is  set  out,  of  which  the  result  is,  that,  after  several 
proposals,  on  the  18th  of  September,  1843,  the  Defendant  J9^r, 
witii  JfuUinga,  the  brother  of  another  Defendant^  ''went  to  the 
office  of  the  Plaintiff*s  solicitor,  and,  producing  1000^.  in  bank 
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1854.  noteB,  stated,  that  lie  was  aboat  to  go  to  London,  to  put  in  liis 
answer;  but,  before  doing  so^  tendered  tbe  notes  in  payment  of 
the  principal  and  interest  due  on  the  mortgage,  and  added,  with 
respect  to  costSy  that  he  would  either  deposit  in  the  hands  of  the 
solicitor  of  the  Plaintiff  a  sum  for  their  payment,  or  would  give 
an  undertaking  for  that  purpose.  The  witness  MuOm^s  added, 
that  his  brother  would  join  in  the  undertaking.  The  PlaintJfTa 
solicitor  declined  to  receive  the  money,  without,  as  the  witneaa 
for  the  Defendants  stated,  assigning  any  reason." 

The  Lord  Justice  Knight  Bruce  observing  the  date,  and  that 
there  had  been  several  previous  offers,  said — ^'^  Assoming  the 
commencement  of  the  original  suit  to  have  been  justifiable,  X  am 
under  the  necessity  of  looking  at  what  took  place  in  the  interval 
between  that  time  and  the  1 9ih  of  September  following,  eBpedaUj 
on  the  18th  of  that  September  and  in  the  preceding  month.     The 
offars  and  communications  made  in  that  interval  were  such  aa^  in 
my  opinion,  ought  to  have  had  the  effect  of  stopping  all  litigation 
upon  the  18th  of  September,  1843."     That  is  the  daj  on  which 
all  the  money  was  tendered;  and  then  he  said,  that  it  was  urged 
that  a  mortgagee,  under  the  statute  7  Qeo.  2,  c.  20,  had  a  right 
to  refuse  to  assign,  as  distinguished  from  reconveying.     ^  But," 
he  said,  ''those  considerations  do  not,  in  my  view,  make  any  dif- 
ference.    Mr.  MvUings  and  Mr.  Bemry  or  eith^  of  them,  may  or 
may  not  have  been  able  and  entitled  to  apply  to  the  Court  under 
the  statute.     For  the  purpose  now  under  consideration,  they  were 
not  in  my  opinion  under  any  obligation  to  take  that  course;  and, 
as  to  assigning,  the  strict  law  may,  in  a  sense,  be  as  stated  by  the 
Phdntiff^s  counsel     But,  it  must  be  remembered,  that  assigning 
to  a  stranger,  and  assigning  to  a  man  who  has  a  right  to  redeem, 
are  different  things;  and  it  must  be  remembered,  also,  what  spe- 
cies of  conveyance  or  assignment  Mr.  SmUh  wUl,  if  redeemed 
by  Mr.  MuUmga  in  this  suit,  be  under  the  necessity  of  executing. 
If  the  Plaintiff  had  objected  to  assign  his  debt,  so  as,  keeping 
it  alive,  to  authorise  his  name  to  be  used  afterwards  in  an  action, 
that  objection,  of  however  precise  and  rigid  a  kind,  would  veiy 
possibly  have  been  thought  sustainable.     But  I  have  not  ob- 
served any  trace  of  such  a  point  having  been  taken;  and  to  say, 
that  a  first  mortgagee  ought  not,  without  a  judicial  proceeding,  to 
accept  payment  from  a  second  mortgagee,  and  thereupon  to  con- 
vey to  him  the  mortgaged  estate,  with  or  without  the  concurrence 
of  the  mortgagor,  where  the  second  mortgagee  does  not  desire  the 
mortgagor's  concurrence^  is  too  much.*' 


PRACTICE  CASES. 


xli 


I  entirelj  oonoor  with  that;  I  am  asked  to  sappose  what  that 
learned  Judge  would  have  done  on  a  motion  like  thi&     If  an  offar 
'were  made,  as  here,  to  pay  within  a  given  time  all  that  the  Plain- 
tiff requires,  with  the  costs  of  the  suit,  I  think  that  he  would  have 
said,  ^  You  must  either  pay  the  money  down,  or  shew  that  you 
liave  made  a  tender,  or  all  that  I  can  do  is  to  make  a  decree  for 
ibreclosure;  I  have  no  power  to  take  a  middle  course,  by  order- 
ing that,  upon  payment  of  the  moneys  at  a  future  given  time,  the 
proceedings  should  be  stayed;  such  an  order  would  be  an  inter- 
ference in  the  cause  to  the  prejudice  of  the  Plaintiff,  who  is  a 
mortgagee."    Mr.  AmpMett  says,  that  he  does  not  ask  to  stay 
proceedings  in  the  meantime;  but  the  reason  for  bringing  on  this 
motion  was,  to  prevent  the  brie&  being  delivered;  and,  it  would 
be  absurd  to  make  a  conditional  order,  which  would  allow  the 
cause  to  come  into  the  paper  before  it  is  known  whether  the  or- 
der would  be  complied  with  or  not     Then,  it  is  said,  that  the 
Defendant  will  submit  to  a  decree  against  him  for  foreclosure;  but 
to  make  a  partial  decree  against  one  Defendant  is  a  course  that 
has  never  been  adopted,  and  one  which  would  lead  to  a  singular 
state  of  things  if  it  were;  I,  however,  know  of  no  such  instance. 
The  case  of  Fraed  v.  ffuU  (1  S.  &  S.  331)  goes  &r  to  shew,  not 
only  the  view  of  the  Judge  in  such  cases  as  this,  but  the  reasona- 
bleness of  that  view.     In  Fraed  v.  fftdl  (1  S.  <k  S.  331),  the  mo- 
tion was  for  an  account,  which  would  have  delayed  the  Plaintiff 
more  than  what  is  here  sought;  and  reference  was  made  to  the 
statute  7  Geo.  2,  c.  20,  concerning  which  the  Yice-Chancellor  very 
truly  said,  that  the  statute  was  unnecessary  with  regard  to 
Courts  of  equity,  but  gave  a  new  jurisdiction  in  case  of  mortgages 
to  Courts  of  law;  Courts  of  equity  always  had  that  power  of  stay- 
ing proceedings:  but  the  statute  requires  (sect.  2)  that  the  De- 
fendant should  submit  to  '^  such  order  or  decree  "  in  the  suit  as 
the  Court  might  or  could  have  made  therein,  if  the  suit  had  rega* 
hurly  been  brought  to  a  hearing;  and  that  is  a  perfectly  reasonable 
course.    I  can  do  nothing  less  than  that^  unless  the  money  has 
been  paid  or  tendered  to  the  Plaintiff;  and,  therefore,  this  appli- 
cation is  premature.     If  the  money  had  been  tendered  and  de- 
clined, it  might  have  been  a  different  casa 


1854. 


Mr.  AmphleU  asked,  that  the  motion  might  be  allowed  to  stand 
over  for  forty-eight  hours,  to  give  an  opportunity  of  making  such 
a  tender  and  the^  renewing  the  motion,  to  avoid  the  great  ex* 
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might  continue  meanwhile. 


The  prooeedings  in  ibe  auit 
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C^Rxw.  ^^-  ^^f  Q-  ^'j  objected  that  the  costs  of  the  suit,  which 

necessarily  very  heavy,  could  not  be  taxed  in  that  time. 

Mr.  Amphlett  said,  that  a  sam  of  money  sufficient  to  meet 
them  should  be  paid  into  Court  for  that  purpoea 

The  Yice-Chakcelu>b. — I  do  not  encourage  the  motion;  but 
it  is  difficult  to  see  what  interest  the  Plaintiff  can  have  to  object 
to  that.  I  will  postpone  making  the  order  on  this  motion  until 
the  day  after  to-morrow,  it  being  clearly  understood,  that  I  do 
not  delay  the  proceedings  in  the  suit  for  a  moment 


March  Idth. 


Mr.  Amphl^  read  to  the  Court  an  affidavit,  shewing  that  a 
tender  had  been  made  by  the  Defendant  to  the  Plaintiff  of  his 
principal  and  interest,  and  an  offer  made  to  pay  into  Court  any 
sum  which  might  be  thought  necessaiy  to  provide  for  the  oosti 
when  taxed.  He  cited  two  manuscript  casea^  Jones  y.  Tinneif  aud 
Challie  v.  Gwynne,  of  which  short  statements  will  be  found  infra, 
pp.  xlv.  &  xlvi. 

Yicb-Chakcellob  Sir  W.  Page  Wood: — 

I  think  that  the  cases  cited  go  a  great  deal  &rther  than  the 
case  now  argued.  The  only  point  of  difficulty  suggested  ia^  whe- 
ther a  third  mortgagee  would  hare  a  right  to  proceed  to  mab 
this  application,  some  other  person  having  a  prior  right  to  redeem. 
What  was  vranted  in  one  of  those  cases  was  a  delivery  of  deeda^ 
which  is  not  asked  here.  The  Plaintiff  in  this  case,  is  the  second 
or  third  incumbrancer,  and  he  only  asks  an  assignment  of  the  in- 
cumbrances, and  does  not  ask  anything  about  the  deeds.  In  th« 
cited  cases  no  application  for  possession  of  the  deeds  could  be  made 
until  the  second  incumbrancer  was  got  rid  of,  but  only  for  pay- 
ment of  the  debt  But  the  principle  upon  which  all  the  cases 
have  turned  has  been,  that  it  is — ^if  not  quite  a  mattw  of  right,  bo 
much  so  that  I  know  of  no  instance  in  which  it  has  been  refused 
— ^that  any  person  brought  here  as  a  Defendant  may  aaj— 'T 
am  not  desirous  of  continuing  in  this  suit  Whatever  m j  rea- 
son may  be,  is  immateriaL  I  may  think  that  I  could  conduct 
the  suit  better  myself.    As  the  Plainti£^  np^to  the  decree  at 
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least,  is  the  only  person  harassing  me  in  this  suit,  and  who  has  ^SM. 
authority  to  obtain  an  accoont,  I  insist  on  getting  lid  of  him  by 
giTing  to  him  everything  he  asks  in  the  suit.'*  Ail  that  the 
Plaintiff  can  seek  to  have  is  the  money  in  his  hands;  or,  although 
some  cases  have  gone  fiurther,  to  have  an  absolute  decree,  by 
which,  on  non-payment  of  the  money,  he  can  foreclose;  and, 
therefore,  upon  the  former  occasion,  it  seemed  to  me  that  the 
party  not  having  the  money,  and  not  having  had  any  tender  of 
it  made  to  him,  could  not  be  bound  to  stay  proceedings;  nor,  al- 
though other  Judges  have  thought  differently,  that  I  could  stop 
him  for  an  hour  in  the  prosecution  of  the  suit. 

With  regard  to  the  Plaintiff  I  am  at  a  loss  to  see  how  he  can 
dfidre  to  have  the  suit  continued,  having  his  debt  and  costs  and 
oomplete  indemnity.  It  is  impossible  for  him  to  have  any 
ground  for  resisting  what  is  now  asked.  It  is  easy  to  make  sug- 
gestions of  wrong  motives  for  this  motion;  but  there  are  also 
very  proper  motives  which  may  be  suggested :  for  instance,  the 
Defendant  may  consider  that  he  could  conduct  the  suit  more 
economically  than  at  present.  The  only  motive  that  has  been 
suggested  is^  that  the  Plaintiff  will  be  paid  somewhat  before  his 
time.  He  might  expect  that  the  ordinary  time  in  a  foreclosure 
suit  would  elapse  before  his  payment.  I  think,  however,  that 
that  objection  is  hardly  applicable  to  the  case  of  a  party  who 
files  a  bilL  He  must  be  taken  to  say — **  1  wish  for  my  money 
at  oaooj  and  now  make  a  demand  for  it;**  and,  then,  a  Defendant 
may  say — ''  Here  is  the  money,  and  the  suit  must  be  stayed.*' 

With  regard  to  the  other  Defendants,  it  is  strongly  urged, 
that  they  are  subjected  to  considerable  inconvenience;  and  I 
think  that  they  are,  first  in  their  position  as  to  costs.  In  all  the 
cases,  except  JDamer  v.  Lord  FortarlingUmf  the  orders  made 
seem  to  cany  into  effect  the  doctrine,  that  when  a  Defendant  has 
bought  the  rights  of  the  Plaintiff  as  one  of  those  rights  he  may 
dismiss  the  bill,  as  the  Plaintiff  might  do.  It  may  be  suggested, 
as  a  hardship  to  the  Defendants,  that  they  should  be  brought 
into  one  litigation,  and  then  paid  off  and  subjected  to  another, 
considering  the  difference  which  every  one  knows  to  exist  be- 
tween costs  as  between  party  and  party,  and  costs  as  between 
solicitor  and  client. 

Another  reason  suggested  is,  that  the  Defendants  have  relied 
upon  the  Plaintiff  in  this  suit;  and  it  is  a  hardship  upon  them 
that  another  person  should  put  himself  in  the  Plaintiff's  position, 
VOL.  I.  [  h  ]  E.  K.  w. 
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and  dismiss  the  suit  by  which  these  Defendants  hoped  to  obtain 
their  rights.  But  I  think  that  there  is  neither  authority  nor 
principle  for  that  objection;  and  the  answer  to  it  is^  that  every 
party  brought  into  CSourt  as  a  Defendant  must  know,  that,  until 
decree,  he  has  no  control  whatever  over  the  soit,  but  is  sobject  to 
the  PlaintifTs  caprice  in  dismissing  it  whenever  he  may  jdease. 
It  can  be  no  defence  to  a  motion  to  dismiss  the  bill,  to  say  that 
one  of  the  Defendants  has  bought  off  the  Pbdntifl^  and  done  this 
for  a  vexatious  reason.  Every  person  who  wishes  to  assert  a 
right  can  only  depend  upon  his  own  separate  exertions  by  mak- 
ing himself  the  Plaintiff  up  to  the  decree; 

Another  observation  which  I  may  make  ia,  that,  after  all,  there 
is  a  security  against  capricious  applications  of  this  kind,  espe- 
cially in  this  case,  in  which  I  have  had  the  pleasure  of  bearing 
about  fifteen  counsel,  and  there  are  thirty-nine  Defendants. 
The  necessity  of  paying  the  costs  of  all  those  parties  is  a  guanui- 
tee  that  motions  of  this  kind  will  not  be  made  idly.  I  may  ob- 
serve, too,  in  reasoning  upon  the  justice  of  this  rule^  that  it 
would  be  impossible,  except  by  arrangement,  for  the  Defendant 
to  have  those  costs  added  to  his  mortgage  debt,  for  the  suit  is 
stayed  for  his  own  oonvenienca 

The  proper  order  as  to  the  receiver  will  be  according  to  the 
form  in  Bama'v.  The  Duke  of  Marlborough  (2  Swanst.  168),  which 
has  the  authority  of  Lord  JSldon,  and  upon  which,  therefore,  it  is 
not  necessary  to  make  any  observation;  he  is  the  Plaintiff's  re- 
ceiver, and  the  Defendants  had  nothing  to  do  with  it.  What 
may  have  to  be  done  with  the  rents  in  his  hands  is  another  ques- 
tion,  which  seems  to  have  been  a  difficulty  in  Darner  v.  Lord 
Portarlingtoth  (2  Ph.  30),  where  the  order  was  made  without 
prejudice  to  the  order  appointing  a  receiver. 

It  was  agreed  that  1 000^.  should  be  paid  into  Court  to  answer 
the  costs,  which  were  ordered  to  be  taxed  as  between  party  and 
party,  and  paid  out  of  that  fund,  and  the  deficiency,  if  any,  to  be 
made  good  by  the  party  moving. 

March  17 th.  The  ViciB- Chancellor  said,  that  the  money  in  the  hands  of 
the  receiver  must  be  paid  to  the  mortgagor,  as  he  was  in  posses- 
sion when  the  receiver  was  appointed,  referring  to  Wright  v. 
MUdieU  (18  Ves.  293).  * 
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1845. 
J0KB8  V.  TnfinET.  "— v^ 

Dee.  20th. 

THIS  was  a  bill  by  Damd  Jones  who  was  the  first  mortgagee  in  y.^;;.  Knight 

person  of  part,  and  represented  the  second  mortgagee  of  the  rest        Brucb. 

of  certain  hereditaments,  against  William  Henrg  Tinney,  WilUomh  in  a  suit  for 

FeXloxD  Herbert,  and  JRobert  Vaughan  Richa/rds,  who  represented  ^wlosiire  and 

the  first  mortgagee  of  the  part  of  the  premises  of  which  the  one  of  seyeral 

Pkuntiff  was  the  second  mortgagee^  and  against  the  mortgagor,  successive  mort- 

and  numerous  subsequent  incumbrancers  as  Defendants,  for  re-  motion  by  a 

demption  and  foreclosure,  and  for  delivery  to  the  Flaintifi*  of  the  «ib«e<loent  in- 

.,..-.  ,  comDiancera  tbe 

title  deeds  of  the  mortgaged  property.    A  motion  was  made  be-  bill  was  or- 

fore  answer  by  Daniel  Lloyd  Ha/rris,  a  subsequent  incumbrancer,  ^^F^J^  be  di»- 

substantially  to  stay  proceedings  on  payment  to  the  Plaintiff  of  costs  against  all 

the  amount  of  his  mortgage.  Ae  other  De- 

®^  fendanU,  with- 

out prejudice  to 
Mr.  Kent/on  Parker,  Q.  C,  and  Mr.  Freding,  for  the  motion,    any  other  suit, 

upon  payment 
by  the  Defend; 
P  Sir  Framcie  Simkinaon  for  the  Plaintiff;  Mr.  Kenyon  for  the  ant  moving  of  a 

Defendants  Tinney,  Herbert,  and  JRicharde,  the  first  mortgagees;  J^^  "^ 

and  Mr.  W,  M.  James  and  other  counsel  for  other  Defendants,  Court  on  or  be 

opposed  the  motion.  ty.'su^h^o- 

An  order  was  made  to  the  effect  following : —  JJ^J^^  ^t^ 

cumulated. 

The  Defendant,  D,  L.  Ha/rris,  by  his  counsel,  consenting —        The  Plaintiff  to 

Let  him  pay  34,000?.  into  Court  on  or  before  the  26th  of  Jan-  ^^^3  ^J  aii  the 
uary,  1846.  otl^er  Defend- 

The  money,  when  paid  in,  to  be  invested  and  accumulated.        ^^  JJ^^  ^^^ 

Upon  such  payment,  let  the  bill  be  dismissed  with  costs  from  the  De- 
against  all  the  Defendants  except  the  Defendant  D,  L,  Harris^  j^g^  ^jj^  ^ 
without  prejudice  to  any  other  suit;  the  Plaintiff  to  pay  such  ordered  to  pay 
Defendants*  costs  when  taxed,  and  to  have  them  over  from  the  ^nd  other  De- 
Defendant  D.  L.  Harris.  Let  the  Defendant  D.  L.  Harris  pay  fendanu  Aeir 
the  Plaintiff  and  the  other  Defendants  their  costs  of  this  applica.  pUcation;  and 
tion.  ^^®  Defendant 

And  the  Defendant  D.  L.  Harris,  by  his  counsel,  undertaking  counsel,"  under- 
to  indemnify  the  Plaintiff  against  any  proceeding  which  may  be  toking  to  in- 
taken  in  the  meantime  by  any  party  for  redeeming  the  Plaintiff's  puintiff against 
securities—  any  proceedings 

which  might  be 
taken  in  the 
meantime  by  any  party  for  redeeming  the  Plaintiff's  securities — a  reference  was  directed,  to  ascer- 
tain what  was  due  to  the  Plaintiff  for  principal  and  interest;  and  the  Taxing  Master  was  ordered  to 
tax  his  costs  and  those  of  the  mortgagees  other  than  the  Defendant  moving,  who,  as  well  as  the  Pkin- 
UfT,  were  to  have  liberty  to  apply. 

[h2] 
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1345.  Befer  it  to  the  Master  to  take  an  aooount  of  what  ia  doe  to 

the  Plaintiff  in  respect  of  his  secorities  in  the  usoal  maimer,  on 
the  footing  of  a  mortgagee  in  possession;  and  refer  it  to  the  Tax* 
ing  Master  to  tax  the  Plaintiff*s  costs  of  the  soit  and  the  other 
mortgagees*  costs;  and  the  Master  was  to  certify  what  was  due 
to  the  Pkintiff  for  prindpal,  interest,  and  costs;  and  the  Plain- 
tiff and  Defendant  D.  L,  Harris  were  to  be  at  liberty  to  apply. 


Rolls. 


Chalue  v.  GwnnffE. 


1846. 
March  IIM. 

In  a  suit  for  THIS  was  a  suit  for  foreclosure  by  a  first  mortgagee  in  poeses- 

iDotiorby  a^  sion  against  the  mortgagors  and  sabseqnent  mortgagees^  and 

inbseqaent  Lewis  Lloyd,  who  claimed  the  equity  of  redemption,  mxder  a  oon- 

biU  wM^  ^  ^^''^  ^o'  purchase  from  the  mortgagor. 

A&9A  to  be  dif-  A  motion  was  made  after  answer,  but  before  hearing  by  Jkh 

morer  y^j'mg  ^  Lloyd  Harris,  a  puisne  mortgagee,  substantially  to  stay  pro- 

into  Coort  a  coedings  on  payment  to  the  Plaintiff  of  the  amount  of  their 

fixed  tom  on  or  . 

before  a  day  mortgages. 

specified,  to  an- 

■.«f  *h  ^^^.  Mr.  Kinderdsy,  Q.  C,  and  Mr.  FreeUng,  for  the  motion. 

tiff's  claim,  and  irt  -%»       *  -y i 

the  costs  of  the 

Plaintiff  and  Mr.  ^ZWner,  Q.  C,  for  the  Plaintiff,  and  other  counsel  for  the 

othCT  Defend-     Defendant  Lewis  Lloyd.     The  other  Defendants  except  in&nts 

appear  to  have  consented. 

The  sum  of  28,000^  was  fixed  upon  as  sufficient  to  answer 
what  was  due  to  the  Plaintiff,  together  with  the  costs  erf'  the 
suit. 

The  order  was  made  to  the  effect  following: — 

The  Defendant  D.  L.  Harris  to  pay  into  Court  28,0(K){.  on  or 
before  the  20th  April  next. 

The  money,  when  paid,  to  be  inyested  and  accumulated. 

The  Court,  thinking  it  for  the  benefit  of  the  infimt  Defendants 
to  waive  accounts  against  the  Plaintifi&^  and  the  other  Defend- 
ants (except  the  Defendants  D.  Z.  Harris  and  Lewis  Lloyd) 
waiving  such  accounts  and  consenting,  order,  upon  payment  of 
the  28,000^.  into  Court,  the  bill  to  be  dismissed  against  all  the 
Defendants  except  the  Defendant  D,  Z.  Harris. 

The  taxed  costs  of  the  Defendant  Lewis  Lloyd  to  be  paid  by 
the  Plaintiffs. 
The  taxed  costs  of  the  Plaiutifis  and  of  the  other  Defendants 
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to  be  paid,  and  the  costs  of  LeioU  Hcyd  to  be  repaid  oat  of  the 
fund  in  Court 

The  Defendant  D,  L,  Harria  conaenting^  by  his  counsel,  to  in- 
demnify the  Plaintiff  against  anj  proceedings  which  might  be 
taken  before  the  determination  of  the  suit  for  redeeming  the 
Plaintifly  security,  and  against  any  suit  by  Lmoia  Lloyd  in  re- 
spect of  their  mortgage  security,  or  in  respect  of  their  accounts 
as  mortgagees  in  possession,  and  the  Plaintifls  consenting^ — 
order  the  usual  account  of  what  was  due  upon  the  Plaintifib'  se- 
curities, upon  the  footing  of  their  being  mortgagees  in  possession. 
— ^liberty  to  apply. 

If  the  28,000^  was  not  paid  in  within  the  time  specified,  it 
was  to  be  deemed  that  no  order  was  made  on  the  application. 
But^  in  that  case^  the  Defendant  2>.  L,  Harris  was  to  pay  the 
costs  of  the  application. 
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Bbtah  v.  Wastmlu 
THIS  was  a  suit  for  foreclosure, 

Mr.  E.  W.  E.  Former  moTed,  ex  parte,  after  the  cause  was  at 
issue^  for  leave  to  amend,  by  adding  two  subsequent  judgment 
creditors  as  Defendants. 

The  question  was,  whether  this  was  a  motion  of  course,  or  to 
be  made  in  Chambers  under  15  k  16  Yici  c.  80,  s.  26. 

He  cited  ffUcheoek  t.  Jaquee  (9  Beay.  192),  where  the  an- 
swer raised  the  objection  of  want  of  parties;  and  it  was  argued, 
that  the  cause  should  haye  been  set  down  upon  that  objection, 
under  the  39th  Order  of  August^  1841 ;  and  the  Master  of  the 
Bolls  held,  that  an  order  of  course  to  amend  by  adding  parties, 
obtained  after  replication,  was  irregular,  and  must  be  dis- 
charged. 

In  BratUe  ▼.  Waterman  (4  Sim.  125),  an  order  of  course  was 
considered  r^^ular  in  such  a  case,  notwithstanding  the  15th 
Order  of  April,  1828. 

Yicb-Chakcllob  Sul  W.  Page  Wood  thought^  that  the  order 
might  be  made  upon  a  motion  of  course,  as  no  new  issue  would 
be  tendered  by  the  amendment  (a). 

(a)  See  Harvard  v.  Priee,  14  Jur.  1083,  where  a  aimilar  order  wag  made 
to  amend  a  claim. 
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for  Decree — 15 
^  16  Vid.  c. 
86,  f.  15— 57rt 
Order  t/9ik<f 
May,  1845. 

After  filing  a 
traTening  note 
against  one  De- 
fendant, the 
Plaintiff  can 
proceed  by  mo- 
tion for  decree, 
aa  though  the 
traversing  note 
were  an  answer. 


MANncRB  V.  LmoEsmB  and  Eaxp. 

IN  this  case  the  bill  and  interrogatories  had  been  served  on  both 
Defendants.  Leicester  filed  his  answer  in  due  time.  Kwayp  op- 
posed, but  filed  no  answer;  and  the  Plaintiff  at  the  expiratiop 
of  the  time  for  answering,  filed  a  traversing  note  against  Kamp. 
On  application  by  the  Plaintiff  to  the  Clerks  of  Eecords  and 
Writs  for  a  certificate  of  the  answer  and  traversing  note,  pne- 
paratory  to  entering  the  cause  for  hearing  bj  motion  for  decree, 
the  certificate  was  refused,  on  the  ground  that  the  Plaintiff  bj  . 
filing  a  traversing  note,  had  precluded  himself  from  proceeding  in 
any  other  way  than  by  replication. 

Mr.  Prendergtut  now  moved  that  the  Clerks  of  Eecords  and 
Writs  might  be  directed  to  issue  the  certificate. — ^He  referred  to 
the  15th  section  of  15  &  16  Vict  a  86,  and  the  57th  of  the 
Orders  of  1845,  as  to  the  effect  of  a  traversing  note ;  and  azgaed 
that  both  the  Defendants  were  in  the  position  of  Defendants 
who  had  answered;  and  that  the  traversing  note^  being  merely 
an  answer,  made  no  difference  in  the  Plaintiff's  rights. 


Yiob-Ghancsllob  Sib  W.  Page  Wood  thought^  that  tiie 
Plaintiff  might  have  entered  his  cause  for  hearing  on  motion, 
without  filing  a  traversing  note,  as  the  time  for  a  defiuilting  De- 
fendant to  answer  bad  expired;  and  intimated  that  the  proper 
course  was  to  move  to  take  the  traversing  note  off  the  file,  if  the 
Plaintiff  desired  to  give  notice  of  motion  for  decree. 

March  16M.  The  Lords  Justices,  on  the  matter  being  mentioned  to  them, 
considered  the  traversing  note  to  be,  for  this  purpose^  equivalent 
to  an  answer,  and  that  the  Plaintiff  might  proceed  acoordin^j 
by  motion  for  decrea 
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Pkbbt  9.  TUBION.                                            April  2lst. 
Tm  h;  bill  in  this  suit  contained  no  charge  of  the  possession  6f  OurffeqfDocu- 
documents  by  the  Defendant,  but  interrogatories  were  filed,  in-  ^^"ifTTs 
dudin^,  among  others^  the  ordinary  interrogatory  as  to  doca-  Vkt  e,  86, «. 
ments,  which  the  Defendant  answered;  and  this  was  an  excep-      '  J 

tion  to  that  part  of  his  answer,  for  insufficiency.  It  ia  not  necet- 

my  now,  in 

Mr.  Eaig  for  the  exception.  ^^  fSk^ 

of  documents  in 

Mr.  Boger$,  contrii^  objected,  that  the  bill  contained  no  charge  aWllMafonnd- 

of  documents;  and  that  his  Honour  had  intimated  in  a  previous  ogoal  inteirogn- 

caae  before  him,  that  exceptions  to  an  answer  as  to  documents  ^  concerning 

^were  rendered  unnecessary  by  the  new  practice  provided  by  the      Exceptions  to 

15  &  16  Vict.  c.  d^^,  s.  18.  ananswertothe 

interrogatory 
concerning 

VicR-CHANcasLLOB  Sffl  W.  Page  Wood  :—  n^«™  "* 

now  nnnecet- 

It  seems  to  me,  that,  according  to  the  true  construction  of  the  ■My»  }>ecauie 
Act,  15  d^  16  Yict.  c  S^y  I  should  not  be  complying  with  the  niaj  be  enforc- 
expressed  intention  of  the  legislature,  if  I  were  to  hold  that  it  b  edinChamben. 
necessary  in  every  case  to  find  in  the  bill  a  charge  of  the  posses- 
sion of  books  and  papers  by  the  Defendant,  before  this  interro- 
gatory can  be  filed.     The  10th  section  enacts,  that  '*  every  bill  of 
complaint  to  be  filed  in  the  said  Court,  after  the  time  hereinafter 
appointed  for  the  commencement  of  this  Act,  shall  contain,  as 
concisely  as  may  be,  a  narrative  of  the  material  &cts,  matters, 
and  circumstances  on  which  the  Plaintiff  relies.** 

Now,  the  Plaintiff  cannot  be  said  to  rely  upon  the  fact  of  the 
Defendant  having  relevant  books^  and  papers  in  his  possession. 
He  relies  upon  the  &cts  of  which  they  are  evidence,  and  which 
he  thinks  they  will  help  to  establish.  The  section  continue^ 
"  such  narrative  being  divided  into  paragraphs,  numbered  conse- 
cutively, and  each  paragraph  containing,  as  nearly  as  may  be,  a 
separate  and  distinct  statement  or  allegation,  and  shall  pray  spe- 
cifically for  the  relief  which  the  Plaintiff  may  conceive  himself 
entitled  to,  and  also  for  general  relief;  but  such  bill  of  complaint 
shall  not  contain  any  interrogatories  for  the  examination  of  the 
Defendant." 

The  12th  section  enacts,  that,  <' within  a  time  to  be  limited 
by  a  general  order  of  the  Lord  Chancellor  in  that  behalf  the 
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lg(^.  Flainti£^  in  any  suit  in  the  said  Court  oommenoed  bj  biD,  msy, 
if  he  reqnirea  an  answer  from  any  Defendant  thereto,  file,  in  the 
Becord  Office  of  the  said  Court,  intoifgatoriee  for  the  ezamina- 
tioH  of  tb^De&ndant  or  Pefiaadant^  or^mchpf  them  firom  wham 
h#  shall  reqwe  m  aosw^  and  deliTer  to  the  Defendant  or  De- 
fandftnts  80  required  to  answer,  or  to  )iia  or  their  aoUdtar,  a  oofgr 
of  mch  intenaogatoxie^  or  of  nch  of  them  as  shall  he  ^^licaUe 
to  the  particular  Defepd»pt  or  Defeyidants;  and  no  Dafendant 
shall  he  called  upon  or  required  to  put  in  any  answer  to  a  bill, 
unless  interrogatories  shall  have  hestt  so  filed,  and  a  wi^  theseof 
delivered  to  him  or  his  solicitor  within  the  time  so  to  he  limited.'* 

Certainly,  the  old  practice  was  to  charge  the  Defendant  with 
haying  hooks  or  papers  in  his  possession  or  power,  before  joa 
could  interrogate  him  as  to  that  &ct;  but,  when  the  l^iislaime 
has  said,  yon  must  state  the  fiicts  upon  which  you  rdy,  and  you 
are  at  liberty  to  file  interrogatories  to  substantiate  the  case  made 
by  the  bill,  it  is  impossible  to  say,  that  it  is  necessary  to  ha^e 
that  charge  in  order  to  found  ihe  mterrogatoiy,  booawoe  it  is  not 
an  interrogatory  jxpfm  way  fiuot  isBiiaUe  in  the  wneL  The  qoes- 
tion,whethiMr  the  Defendant  has  in  his  poaMBBJoppartacalarbocAa 
or  papers,  is  not  a  point  to  bo  tried  at  the  hearings  bnt  nete^a 
question  of  evidenoe,  and  the  object  of  the  rtototeia  to  keep  the 
evidence  and  the  £MstB  distinct  The  Pkintiff  must  sfcake  the 
&ota^  and  not  the  efvidenoe  in  nf^Kxrt  of  them.  The  object  of 
the  legiaktme  is^  that  the  bill  sboold  be  as  concise  as  pcesihk^ 
which  I  should  to  some  extent  dafiaat,  if  I  insisted  upaa  hafing 
this  charge  inserted. 

The  other  point  prsosed  upon  me  fay  Mx^  Bogan,  was  my  eiDi 
pressicm  of  opinion  in  a  former  caae^  to  which  I  still  adhera  I 
dislike  extremely  these  ezoeptions  as  to  documents^  when  the 
discovery  can  be  easily  obtained  at  Chambers  under  the  new 
praotioe. 
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In  the  Matter  of  the  Trnati  of  CAiHsannB  Allen's  Will.  jyiy  g^. 

In  the  Matter  of  the  10  k  11  Vict.  c.  96. 

THIS  ^wttB  a  petitioa  oonoeeaiiig  a  fond  which  had  beea  paid  Juritdieium^ 
into  Govt  under  the  IruBtee  Belief  Act.  i%t/.|  ^' 

ami.'  ' 
Mr.  WiOcoO,  Q.  O,  and  Mr.  Metcaife  for  the  petition.  Und^e 

Trustee  Relief 

Mr.  MolL  Q.  C,  for  some  respondentSy  said,  that  the  case  was  ^^*»  ^  C*>«^ 

uU  power  to 
BO  conLfJioated,  that  a  suit  ought  to  have  heeu  instituted,  instead  decide  all  qnei- 

of  trying  the  questions  upon  petition  under  this  Act     One  ques-  **?"  *****  ™*y 

tion  would  he^  as  to  the  sanitj  of  a  party  since  deceased  at  a  par-  ing  the  fund  in 

ticiilar  period  of  his  life,  upon  which  it  might  be  necessary  to  P®"*»  j^* " 

direct  an  issua     The  2nd  section  of  the  Act^  10  ds  11  Ykst.  may  if  necei- 

c.  96,  after  giving  a  general  authority  to  the  Court  to  make  or-  f"^  ^aIT*^ 

dera  on  petition  respecting  moneys  paid  into  Court  under  the  mine  the  lani- 

Act,  provided  that  "if  it  shall  appear  that  any  such  trust  funds  2°^ot fo?iike 

cannot  be  safely  distributed  without  the  institution  of  one  or  purpoaes. 

more  suit  or  suits,  the  Lord  Chancellor  or  Master  of  the  Rolls      -^  "^.V*. '^^ 

,  ,      .       .         iM  ceesary  if  there 

may  direct  any  such  suit  or  suits  to  be  instituted.  are  oediton  or 

other  nnaicer- 

Mr.Willcock,(i.a,TeiemdU>ReWrighfs  Ttn^  muff^fond. 

Mr.  Chcmdless,  Q.  C,  Mr.  i>9  Oeas,  and  Mx.  Humphry  for  other 
respondents. 

The  Vicb-Chanoellob  Sir  W.  Page  Wood  said,  that,  if  there 
were  creditors,  or  other  unascertained  claims,  a  suit  might  be 
necessary;  but  that,  where  there  was  no  such  question,  and  all 
parties  were  before  him,  the  Court  had  jurisdiction,  upon  a  peti- 
tion under  the  Trustee  Relief  Act,  to  decide  the  matter,  just  as 
if  it  were  a  suit;  and,  if  necessary,  the  Court  could  direct  an  issue 
to  tiy  any  question  as  to  sanity  or  the  like  that  might  arise. 
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^  ,  ,^  ,  Flkmhto  v.  East. 

July  I2ih, 

Furtier  Ofm-      THE  decree  on  the  bearing  of  this  cause  directed  an  aocoont  to 
^Affidamiu      ^  taken  of  wfaat^  if  any  thing,  was  dne  to  the  Plaintiffii  in  respect 
— '         of  the  purchase-money  of  property  sold  to  the  Defendant.    The 
mftte^di^Uj  J^^^ge's  Chief  Clerk  by  his  certificate  certified  (in  effect)  that  a 
in  iwae  in  the     certain  snm  of  money  was  due  to  the  Plaintiffs  from  the  ]>efend- 
TOfiled after      *^*  ^  req)ect  of  the  purchase-money,  and  that  the  Defendant 
the  filing  of  the  claimed  to  be  entitled  under  a  deed  of  assignment  to  a  sum  of 
Judire?  derk,  *  nioney  due  from  the  Plaintiffs  to  a  third  party  and  thereby  as- 
will  not  be  ad-    signed  to  the  Defendant,  and  to  set  off  the  last-mentioned  sum 
hearing"on  far-    ^g*"^  *^«  amount  found  due  from  the  Defendant  in  respect  of 
ther  consider-     the  puTchaso-money.  '  The  assignment,  which  purported  to  be 
nwcMan^  upon   ▼ol'MitMy*  "^^a*  proved  before  the  Judge's  Clerk,  and  evidence 
the  aaggestion     was  given  that  the  Plaintiffs  had  notice  of  it,  and  no  evidence 
inquiry  may  be    impugning  its  validity  was  produced  before  him.     But  after  his 
directed.  certificate  was  filed,  and  on  the  day  on  which  the  cause  first  ap- 

peared in  the  daily  cause  list  of  the  Court  for  frirther  considera- 
tion, the  Plaintiffs  filed  an  afiidavit,  tending  to  shew  that  the 
assignment  was  in  &ct  a  mortgage,  and  that  it  had  been  paid 
off  j  in  other  words,  that  the  money  which  the  Defendant  the 
assignee  claimed  to  set  off  really  belonged  to  the  assignor;  the 
affidavit  also  alleged  that  the  assignor  could  not  be  found. 

Mr.  WiUcock,  Q.  C,  and  Mr.  Deere  Salmon,  for  the  Defendant, 
objected  to  the  affidavit  being  read,  on  the  ground  ofits  being 
filed  too  late.  They  contended,  that  the  practice  of  admitting 
affidavits  filed  after  certificate  would  be  very  inconvenient^  and 
tend  to  raise  new  issues,  and  nullify  the  certificate.  They  said, 
that  the  practice  was  npt  settled,  and  requested  the  Yice-Chan- 
cellor  to  decide  the  point  in  order  that  there  might  be  a  general 
rule  on  the  subject. 

Mr.  BoU,  Q.  C,  and  Mr.  JoUijffby  for  the  Plaintiffs,  argued  in 
fisivour  of  the  reception  of  the  affidavit. 

The  Yice-Chancellor  said,  that  he  could  not  admit  the  affi- 
davit;  but  the  Plaintiffs'  counsel  might  state,  for  the  information 
of  the  Court,  the  fiicts  set  forth  in  the  affidavit,  so  that,  if  neces- 
sary and  proper,  an  inquiry  might  be  directed. 
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PRINCIPAL     MATTERS. 


ACCOUNT. 

See  Limitation  of  Actioks,  3. 

The  nght  to  a  decree  in  equity  for 
an  acoount  of  the  profits  made  hj  the 
manufikctore  and  use  of  articles  in  in- 
fringement of  a  potent,  is  incident  to 
the  right  to  an  injunction  to  restrain 
future  infringements;  and  where  no 
case  is  made  for  the  injunction,  the 
account  will  not  he  decreed. 

The  owners  of  a  patent  for  a  pe- 
culiar mode  of  manu&ctuiing  iron 
wheels  for  railway  carriages,  having 
discovered  that  several  railway  com- 
panies were  violating  their  patent, 
brought    an    action    for    damages 
against  one  of  such  companies  only, 
but  did  not  in  any  way  give  notice 
to  the  other  companies  to  discontinue 
their  infringements  of  the  Plaintiff' 
right     In  Sie  action,  the  validity  of 
the  patent  was  disputed,  and  it  was 
not  decided  until  three  years  after 
the  patent  had  expired,  when  a  ver- 
dict  was    given  for   the  Plaintiff, 
with  large  damages.     Thereupon  the 
PlaintifEs  filed  a  hill  for  an  account 
of  profits,  and  an  injunction  against 
another  of  the  companies  who  had  in- 
fringed their  patent,  complaining  of 
acts  done  nine  years  before : — Hddf 
that  the  delay  was  not  excused  by 
the  pendency  of  the  action,  but  was 


ADMINISTRATION. 

fatal  to  the  Plainti£&' case.  Smithy. 
The  London  and  South  Western  Rail- 
way  Compaoiy,  408 

ACCOUNTANT  GENERAX. 
See  Chabqino  Ordeb. 

ACKNOWLEDGMENT. 
See  LiMiTATioK  of  AcnoKS,  1,  2,  3. 

ACQUIESCENCR 
See  Ikjunctiok,  2. 

Delay  in  taking  legal  proceedings, 
and  other  acts,  not  amounting  to  ac- 
quiescence in  the  infringement  of  a 
right 

To  deprive  a  Plaintiff  of  a  legal 
right  at  uie  hearing  of  the  cause,  a  case 
of  acquiescence  must  be  shewn  much 
stronger  than  such  as  would  be  a 
sufiident  defence  to  an  interlocutory 
application  by  him,  and  must  amount 
not  only  to  positive  license,  but  to 
an  implication  of  an  actual  grant. 
Fatchmg  v.  IhMins,  1 
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ADMINISTRATION. 
See  JumsDicnoN. 

BEE  B.  K.  W. 
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AMENDMENT. 


APPROPRIATION. 


ADVANCEMENT. 
A  legacy  being  left  upon  trust  for 
the  separate  use  of  a  married  woman 
daring  her  life,  without  power  of  an- 
ticipation, and,  after  her  deoease,  for 
her  children,  with  power  to  the  trus- 
tees to  advance  1000^,  part  thereof, 
to  place  her  in  any  trade,  business, 
profession,  or  employment^  or  other- 
wise, or  for  her  preferment  or  ad- 
vancement in  the  world;  and  this 
legacy  having  been  transferred  into 
Court  in  this  cause  to  the  account  of 
the  l^atee  and  her  children,  the 
Court,  on  the  petition  of  herself  and 
her  husband,  advanced  to  her  1000^., 
to  be  employed  with  another  1000^ 
belonging  to  the  husband  in  estab- 
lishing him  in  an  advantageous  part- 
nership with  two  other  persons,  in  a 
lucrative  business  with  which  he  had 
been  connected  for  thirteen  years, 
upon  his  effecting  an  insurance  upon 
his  own  life  in  the  names  of  two 
trustees  appointed  b^  the  Courts  to 
be  held  by  them  upon  the  trusts  of 
the  said  legacy,  and  also  entering  in- 
to a  bond  in  a  proper  penalty  to  the 
same  trustees,  to  secure  the  due  pay- 
ment of  the  premiums  upon  such 
policy  of  insurance.  FhiUipa  v. 
FhUlips,  40 

AFFIDAVIT. 
See  EviDKircB,  1,  3,  4,  5. 

AGENT. 

See  Specialty  Debt. 

ALTERNATIVE  GIFT. 

See  Ankuity. 

AMENDMENT. 

An  order  of  course  may  be  obtain- 
ed, after  replication,  to  amend  by 
adding  parties,  where  no  new  issue 
is  thereby  tendered.  Bryan  v.  Was- 
ieU,  App.  zlviL 


ANNUITY. 

A  bequest  to  trustees  of  the  earn 
of  20^  per  annum  Bank  Long  An- 
nuities, or  an  annual  sum  equal  there- 
to, upon  trust  to  pay  the  same  to  £. 
for  life;   and,  after  her  decease,  to 
pay,  assign,  transfer,  and  make  over 
the  principal  stock  or  money  which 
ahoidd  be  set  apart  for  the  payment 
of  the  said  yearly  sum  to  E.^s  child- 
ren, share  and  slmre  alika    The  tes- 
tatrix, at  the  date  of  her  will,  and 
thence  till  her  death,  had  50^.  a  year 
Bank  Long  Annuities,  which  would 
terminate  in  I860:— iTeM,  that  the 
testatrix  intended  to  give  a  perpetnaZ 
annuity  of  20^.,  and  that  the  trustees 
of  the  will  had  not  an  option  to  make 
either  a  permanent  investment,  or  set 
apart  20^.  a  year  Long  Annuities,  at 
their  discretion;  but  were  bound  to 
take  the  course  which  was  most  for 
the  advantage  of  the  children  of  £., 
by  investing  in  Consols  such  a  sum 
as  would  produce  20L  a  year,  to  an- 
swer the  legacy.    Haggar  v.  NeaJff^^ 
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APPEAL 

Under  the  2nd  and  3rd  Orders  of 
the  7th  of  August,  1852,  with  r&- 
pect  to  appeals,  the  Court  to  which 
any  cause  is  attached,  and  not  the 
Lord  Chancellor  and  Lords  Justices 
only,  has  jurisdiction  to  extend  the 
time  withm  which  a  decree  may  be 
enrolled  beyond  the  period  of  six 
months  mentioned  in  the  order. 

The  party  applying  for  this  indul- 
gence is  not  bound  first  to  pay  the 
costs  of  an  unsuccessful  ap|jeal  to  the 
Lord  Chancellor,  but  must  pav  the 
costs  of  the  application.  BukMrdt 
v.  Dresser,  App.  xxviL 


APPROPRIATION. 
See  LiiOTATiON  of  AcnoNS»  1. 


BENEFIT  BUILDING  SOCIETY. 

APPORTIONMENT. 
See  Chabge. 

APPOINTMENT. 

See  PowBB. 

BANKRUPTCY. 

SeeSuBBTY. 

BENEFIT  BUILDING  SOCIETY. 

The  proviaions  for  arbitration  of 
disputes  between  a  friendly  society 
and  its  members,  in  the  10  Geo.  4, 
c  56,  as.  27  and  28,  which  are  incoi^ 
porated  into  the  Building  Societies 
Acts  by  the  4th  section  of  the  6  &  7 
Will.  4,  c.  32,  do  not  apply  to  ques- 
tions arising  in  a  suit  by  a  member 
against  a  building   society  for  re- 
demption of  the  security  which  he 
has  given  for  his  future  contributions 
on  receiving  his  share  in  advance,  be- 
cause no  means  are  provided  for  work- 
ing out  a  decree  for  redemption,  de- 
livery of  deeds,  and  consequential 
directions;  and,  therefore,  the  juris- 
diction of  Courts  of  equity,  in  such  a 
case,  is  not  interfered  with. 

The  object  of  the  6  &  7  Will  4, 
c.  32,  was  to  enable  persons  to  asso- 
ciate to  raise  shares  of  a  value  not 
exceeding  150/.,  and  to  advance  to 
any  member  who  should  desire  it  the 
amount  of  his  share  less  a  certain 
discount,  upon  his  giving  security  for 
his  periodical  payments  to  the  society: 
and  the  legislature  contemplated  that 
some  members  would  withdraw  from 
the  society,  and  the  rest  would  re- 
^ve  each  160/.  But  the  directors 
have  no  power  to  specify  beforehand 
a  certain  time  for  the  duration  of  the 
society:  and  when  they  have  affected 
to  do  so,  every  member  must  be  tak- 
en to  know  that  they  have  acted 
ultra  vires;  and  therefore  advanced 
members  cannot  claim  to  have  their 
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securities  delivered  up,  upon  payment 
of  all  their  monthly  subscriptions  and 
redemption  moneys,  which  would  be 
payable  by  them  diuing  the  period 
so  fixed  by  the  directors;  but  they 
are  bound  to  continue  contributors 
to  the  society  until  every  other  mem- 
ber is  paid  has  150/.,  or  withdraws. 

One  of  the  rules  of  such  a  society 
containing  an  imperative  provision 
that  the  directors  should  allow  to  an 
advanced  member,  redeeming  his  se- 
curity, "  the  same  proportion  of  pro- 
fits per  share  "  as  was  allowed  to  with- 
drawing members,  and  the  directors 
having  allowed  to  withdrawing  mem- 
bers a  much  larger  sum  than  the 
funds  of  the  society  woidd  suffice  to 
pay  to  advanced  members  also: — 
ffddf  that  the  directors  had  miscar- 
ried, and  that  the  Court  would  not 
make  a  decree  for  redemption  against 
the  society  at  the  suit  of  an  advanc- 
ed member,  upon  the  terms  that  he 
should  have  such  an  allowance;  and 
that  the  mistake  of  the  directors 
ooidd  not  be  rectified  in  that  suit. 

What  are  "Profits"  of  such  a  so- 
ciety.    Fleming  v.  Self,  518 
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BUILDING  AGREEMENT. 

See  Covenant. 

Injunction,  1,  2. 

CALLS. 
See  WiLi^  9. 

CETERIS  PARIBUS. 
See  Statotb. 

CHAMBERS. 

The  Chief  Clerk  in  Chambers  never 
makes  any  order  of  his  own  authority, 
but  all  the  orders  made  in  Chambers 
are  orders  of  the  Judge,  and  are,  in 
fact,  made  by  him  in  the  presence  of 
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the  parties,  nnless  thej  agree  for  their 
own  oonvenienoe  to  take  the  order 
without  actually  going  before  the 
Judge  in  Chambers,  or  unless  the 
order  is  such  an  order  of  course  as 
would  be  made  in  Court  without 
communication  with  the  Judge,  upon 
simply  handing  in  a  brief  to  the 
Registrar;  sudi  last-mentioned  or- 
der, when  made  in  Chambers,  being 
made  upon  the  communication  of  the 
Chief  Clerk  to  the  Registrar  without 
the  actual  intervention  of  the  Judge. 

The  Judge  in  Chambers  is  always 
accessible  to  any  of  the  parties  who 
are  engaged  in  proceedings  there; 
and  any  party  suggesting  that  he 
wishes  to  see  the  Judge  personally 
can  at  once  do  sa 

If  a  person  under  examination  in 
Chambers  refuse  to  give  a  sufficient 
answer,  the  proper  course  is  to  apply 
to  the  Judge  to  examine  him  per- 
sonally, which  the  Judge  can  do;  and 
then,  if  he  refuse  to  answer,  he  may 
be  at  once  committed. 

The  practice  of  waiting  until  the 
examinant  has  put  in  four  insufficient 
answers,  and  then,  applying  for  an 
order  that  he  may  stand  committed, 
if  feasible  at  all,  would  involve  very 
considerable  delay,  as  the  insufficiency 
of  the  several  examinations  must  be 
certified  by  the  Chief  Clerk,  and  his 
certificates  do  not  become  final  until 
twelve  days  after  he  has  signed  them 
under  the  Orders  47  to  52  of  the 
16th  October,  1850. 

An  order  for  committal  will  not 
be  made  after  a  third  insufficient  ex- 
amination. Hayuxvrd  v.  Hayward^ 
Ilayward  v.  PHce^  App.  xxxi 

CHARGE. 

See  EXONEKATION. 

Lunacy, 
ssttlbment,  1. 
Will,  7,  8. 

If  a  testator  blends  the  proceeds 


of  his  real  and  personal  estate  into 
one  fund,  and  nukkes  a  charge  upon 
the  mixed  fund,  and  a  devastavit  of 
the  personal  estate  occursy  or  the 
testator  by  a  codicil  devises  the  real 
estate  to  another  person  firee  from 
the  charge,  the  charge  does  not  £sul 
proportionably,  but  must  be  raised 
out  of  the  remaining  estate.  Tai^ 
lock  V.  JenkinSj  654 

CHARGING  ORDER 

The  14th  section  of  the  1  A  2 
Yict.  c  110,  gives  to  a  charging  or- 
der absolute  upon  stock  held  in  trust 
for  the  judgment  debtor  the  same 
effect  as  a  charge  under  his  hand; 
and  the  object  of  the  15th  section  is 
only  to  prevent  any  new  cfaaige  be> 
ing  effected  after  the  charging  order 
nisi  has  been  obtained,  and  before  it 
is  made  absolute. 

When  the  chaf^g  order  is  made 
absolute,  the  15th  section  has  per- 
formed its  functions. 

But  if  the  judgment-debtor  had 
assigned  the  stock  before  the  date  of 
the  order  nisi,  the  assign  might  ob- 
tain a  stop  order  before  the  order 
nisi  was  made  absolute^  notwithstand- 
ing the  15th  section;  for  the  real 
charge  under  a  charging  order  is  only 
acquired  when  it  is  made  absolute. 

If  a  person,  having  notice  of  a 
previous  assignment  of  a  trust  fund, 
take  an  assignment  to  himself  of  the 
same  fund,  he  cannot  obtain  priority 
over  the*  previous  assign,  whether  the 
trustee  had  notice  or  not;  and  there- 
fore, if  a  judgment-creditor  at  the 
time  of  making  his  charging  order 
absolute  have  similar  notice,  he  is 
likewise  unable  to  obtain  priority. 

Where  the  fund  is  standing  in  the 
name  of  the  Accountant-General,  the 
practice  of  the  office  is  to  enter  a 
memorandum  of  every  charging  or- 
der left  at  the  office;  but  such  notice 
is  not  treated  as  any  restraint,  nor  as 
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eqxdyalent  to  a  stop  order.  No  en- 
'txy  is  made  of  notice  of  any  other 
asaigiiment. 

THie  Accoontaiit-Geiieral  is  not  a 
txnstee  of  the  funds  committed  to 
liixn,  but  merely  the  agent  of  the 
Oourtw 

The  trustees  who  have  paid  the 
fund  into  Court  are  the  trustees  of 
xt  until  the  Court  has  in  some  way 
dealt  with  it,  and  then  the  Court  be- 
comes the  trustee. 

Therefore,  notice  to  the  Account- 
ajit-General  of  an  assignment  of  funds 
in  his  hands  is  of  no  avail  against  a 
stop  order  afterwards  obtained  by  a 
subsequent  purchaser  without  notice. 
WarburionY,  Hill,  Stent  v.  Wiehtna, 

470 

CHARITABLE  USES.     ^ 

A  testatrix  bequeathed  to  a  charity 
her  residuary  personal  estate,  which 
included,  among  other  things,  money 
lent  upon  the  security  of  an  assign- 
ment of  rates  under  the  provisions  of 
an  Act  of  Parlioment,  which  also 
authorised  the  levying  of  such  rates 
upon  the  occupiers  of  houses  in  Bir- 
mingham, to  be  estimated  according 
to  the  real  rent  of  such  houses,  and 
to  be  paid  to  certain  collectors;  and 
gave  remedies  for  the  recovering  of 
such  rates  by  summoning  ''the  per- 
son charged"  before  a  magistrate, 
who,  in  case  of  non-payment,  was 
empowered  to  grant  a  warrant  to 
levy  the  rate  "by  distress  of  the 
goods  and  chattels  of  the  party  "  re- 
fusing to  pay,  and  to  sell  the  same, 
and,  in  de&idt  of  a  sufficient  distress, 
to  commit  the  party  to  prison: — 
ffdd,  that  this  security  was  a  ''charge 
or  incumbrance  affecting**  real  estate 
within  9  Geo.  2,  c.  36,  s.  3,  and 
therefore  did  not  pass  by  the  will. 
T^onUon  v.  K&mj>9(m,  592 

CLASS. 
^wWiLL,  n. 


CHEQUE. 
Ste  YoLUNTABT  Tbubt,  1. 

CHOSE  IN  ACTION. 
See  Voluntary  Tbust^  2. 

CONDITIONAL   LIMITATION. 

See  Residenoe. 
Will,  12. 

CONDITIONS  OF  SALR 
See  CoFTHOLDS^  2. 

Ybndos  ksd  Pubohaseb. 

CONSTRUCTION. 

See  Ahnuitt. 
Covenant^  1. 
DiSENTAiLDra  Deed. 
Restraint  of  Trade. 
Statute, 
Will,  1,  2,  3,  4, 5,  6, 10, 11, 12. 

COPYHOLDS. 

].  A  testator,  being  entitled  to  a 
reversion  in  fee  in  copyhold  property, 
which  he  had  not  suirendered  to 
the  use  of  his  will,  and  being  also 
entitled  to  certain  freeholds  in  fee 
simple  in  possession,  made  a  will  in 
1804,  by  which  he  affected  to  devise 
these  coppholds,  and  all  other  his 
freehold,  leasehold,  and  copyhold  es- 
tates, to  his  wife  for  life,  with  re-  ' 
mainder  to  his  three  younger  chil- 
dren, Hhomaej  John,  and  JBUna.  In 
1807  he  made  another  will,  com- 
mencing with  the  words  ''This  is 
the  last  will  and  testament  of  me" 
4&C.,  and  thereby,  after  reciting,  that 
on  his  death  his  eldest  son  JEdtoard 
would  become  entitled  to  all  his  free- 
hold estates,  the  testator  gave  all  his 
real  and  personal  estates  to  his  wife, 
for  life,  and,  after  her  death,  all  his 
''  property*'  and  effects  to  all  his  chil- 
dren, except  EduHird,  equally,  share 
and  share  alike.  The  testator  died 
in  1807,  leaving  his  said  four  chil- 
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dren,  and  also  two  others  bom  since 
the  date  of  the  former  will  In  1 85 1, 
the  reversion  of  the  copyholds  fell  in- 
to possession : — Hdd,  that  the  Court 
woidd,  if  necessary,  supply  a  surren- 
der in  favour  of  the  objects  to  whom 
the  first  will  expressly  devised  the 
copyholds. 

HMj  also^  that)  as  there  was  fi:ee- 
hold  property,  upon  which  the  gene- 
ral devise  in  the  second  will  could 
operate,  there  was  no  ground  for  de- 
ciding that  it  revoked  the  intended 
devise  of  the  copyhold  by  the  former 
will. 

Hdd  further,  that  it  was  impossi- 
ble to  consider  the  intention  to  devise 
the  copyholds  expressed  in  the  first 
will  to  be  a  reason  for  supplying  a 
surrender  to  the  uses  of  tiie  testator^s 
will  generally,  and  thus  to  make  the 
general  devise  in  the  second  will  ope- 
rate to  pass  the  copyholds  by  revok- 
ing the  former  will,  except  so  &r  as 
it  expressed  that  intention;  because 
the  intention  expressed  by  the  first 
will  wBfi  to  give  all  the  copyholds  to 
three  only  of  the  five  objects  to  whom 
the  general  devise  in  the  second  will 
was  made,  and  therefore  that  intention 
could  not  apply  to  the  second  wilL 

Hdd  further,  that,  though  the 
words  of  the  second  will  did  not 
sufficiently  express  an  intention  to 
pass  the  copyholds,  to  enable  the 
Court  to  supply  a  surrender  to  the 
uses  of  that  will;  yet,  if  a  surrender 
were  supplied  geoco^ally  to  the  use  of 
the  testator's  will,  the  general  devise 
in  the  second  will  would  pass  the 
surrendered  copyholds. 

Whether,  in  the  absence  of  a  spe- 
cial custom,  it  is  necessary  to  suiren* 
der  a  reversion  or  remainder  in  copy- 
hold property  to  the  use  of  a  will — 
Qucere, 

A  will,  so  called,  of  copyholds, 
does  not  operate  strictly  as  a  devise^ 
but  rather  as  a  designation  of  the 
person  to  take  under  the  previous 


Burrender,  analogous,  in  some  re- 
spects, to  the  appointment  of  a  use 
under  a  power  created  by  deed. 
Freemcm  v.  Freeman^  479 

2.  The  presumption  is,  that  a  sur- 
render will  bar  an  estate  tail  in  copy- 
holds until  acontrary  custom  is  shewn. 

Copyholds  having  been  sold  sub- 
ject to  a  condition,  that  all  state- 
ments and  recitals  in  any  of  the  title 
deeds  or  muniments  of  title  should 
be  considered  as  satisfactory  evidence 
of  the  fiicts  stated  or  recited;  and  in 
case  any  purchaser  should  not,  with- 
in fourteen  days  from  the  delivery  of 
the  abstract,  declare  Ms  dissati^&c- 
tion  with  the  title,  and  point  out 
some  valid  objection  thereto,  the 
same  should  be  considered  as  accept- 
ad;  the  purchaser  objected,  that  the 
first  surrender  on  the  ah^ract  was 
by  A,,  and  J,  his  wife,  which  said  J^ 
it  was  therein  stated,  "  had  then  late- 
ly been  admitted  there  tenant  in  tail 
according  to  the  custom  of  that  ma- 
nor;" and  that  there  was  nothing  to 
shew  how  the  estate  tail  had  been 
barred.  Afterwards,  the  purchaser 
required  evidence  that  the  custom 
of  the  manor  warranted  estates  tail 
The  first  surrender  was  dated  in  ISO  1, 
and  was  conditional  only.  In  1815, 
the  same  parties  made  an  absolute 
surrender  in  fee,  under  which  the 
possession  had  been  enjoyed  ever 
since: — Hdd^  that  the  recital  was 
conclusive  evidence,  under  the  con- 
ditions of  sale,  of  the  &ct  that  •/.  had 
been  admitted  tenant  in  tail,  but  not 
that  this  was  according  to  the  cus- 
tom of  the  manor;  for  this  was  not  a 
single  fact^  but  a  deduction  from  a 
series  of  facts:  but  hdd^  that  this  re- 
cital, coupled  with  the  conditional 
surrender  of  1801,  the  absolute  sur- 
render of  1815,  and  the  subaequ^t 
possession  consistently  with  that  ti- 
tle, was  sufficient  evidence  that  the 
custom  of  the  manor  did  warrant  es- 
tates tail     Goold  v.  Whxie,  683 
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COSTS. 

See  Affeal, 

Cbeditobs*  Suit. 
Evidence,  2. 
Lunacy. 
Pabtebs,  2. 

1.  A  Flaintiff  litigating  a  question 
depending  upon  the  construction  of 
&  doubtful  instrument)  not  being  a 
mdU,  if  the  construction  be  decided 
against  him,  must  pay  the  costs  of 
the  suit.     Patching  v.  DuhbmSf        1 

2.  In  a  suit  to  ascertain  the  oon- 
atniction  of  a  will  of  real  estate,  and 
to  oany  the  trusts  thereof  into  exe- 
cntion,  the  Court  has  power^  if  ne- 
cessary, to  direct  a  sale  or  mortgage 
of  a  sufficient  port  of  the  property,  for 
the  purpose  of  raising  the  taxed  costs 
of  tiie  suit^  although  some  of  the 
Plaintiflb  are  in£wts.  Mandeno  v. 
Mandeno,  App.  ii 

COVENANT. 
See  iNJUKcnoN,  1,  2. 
Leaseholds,  2. 

The  purchase  deed  of  a  house  in 
a  terrace  contained  a  covenant  on 
the  part  of  the  render,  unexplained 
hj  any  recital,  that  no  building  should 
be  erected  on  any  part  of  the  land  of 
the  Tender  lying  on  the  east  side  of 
the  said  terrace  and  opposite  to  the 
plot  of  lamd  iher^  conveyed.  The 
owners  of  the  other  houses  had  also 
similar  coTenants: — HMy  that  the 
latter  words  were  not  merely  descrip- 
tive  of  the  position  of  the  land,  but 
restricted  the  general  meaning  of  the 
former  words;  and  that  the  covenant 
applied  only  to  that  part  of  the  land 
which  lay  immediately  opposite,  and 
was  of  the  width  of  the  plot  conveyed. 

The  general  rule,  that  the  construc- 
tion must  be  taken  most  strongly 
against  the  grantor,  modified  by  the 
necessity  of  giving  effect  to  eveiy 
word  of  the  instrument,  if  it  can  rea- 
sonably be  done. 


According  to  Tvik  v.  Motehay  (2 
Ph.  774),  if  parties  purchase  land 
with  notice  of  a  covenant  concerning 
it,  but  which  does  not  run  with  the 
hmd  so  as  to  bind  them  at  law,  equity 
will  not  permit  them  to  do  anyUiing 
contraiy  to  the  true  meaning  of  that 
covenant.    Fakhimg  v.  ZHMim,     1 

CKEDITOR'S  SUIT. 

After  the  common  decree  in  a  cre- 
ditor's suit,  the  teecutor,  not  denying 
that  he  has  assets,  nor  disputing  the 
debt,  cannot  obtain  an  injunction  to 
restrain  an  action  by  a  creditor  of  the 
estate  against  him,  commenced  before 
the  suit,  but  not  proceeded  with  since 
notice  of  the  decree,  except  upon  the 
terms  of  paying  the  costs  at  law,  and 
also  of  the  motion  for  the  injunction. 
Cole  V.  Bwrgesa,  App.  i 

CUSTOM. 
See  CoFTHOLDS,  2. 

DECREE. 

^ee  Appeal. 

Cbeditob's  Suit. 
Evidence,  1,  5. 
Pasties,  1,  2. 

DEBTS. 
See  Exoneration. 
Will,  8. 

DEBTOR  AND  CREDITOR. 

See  EvinENOE,  1. 

DISCHARGE  OF  PURCHASER 
See  Ybndob  and  Pubchaseb,  1. 

DISENTAILING  DEED. 

1.  By  a  disentailing  deed  under 
the  Fines  and  Recoveries  Act,  3  <k  4 
WilL  4,  c.  74,  after  reciting  that  ii. 
was  tenant  for  life,  with  remainder  to 
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B,  in  tail  of  Uie  two  estates  therein 
comprised,  and  that  ^.,  being  called 
upon  to  pay  a  debt  of  1200^.,  had  ap- 
plied to  C,  who  had  agreed  to  ad- 
vance that  som,  in  consideration  of 
B,  joining  in  the  deed,  which  he  had 
also  agreed  to  do;  in  order  to  defeat 
all  estates  tail  oi  B.  and  to  convey 
the  inheritance  in  fee  therein.  A, 
and  B.  jointly  conveyed  the  two 
estates,  and  all  the  interest  of  A. 
and  B.  therein,  to  C,  for  500  years, 
to  secure  the  repayment  of  1200^. 
and  interest^  with  remainder  to  A, 
for  life,  remainder  to  ^.  in  fee.  In 
&ct,  ^.  was  tenant  in  tail,  not  tenant 
for  life^  of  one  of  the  two  estates: — 
HM^  that  the  conveyance  being  for 
valuable  consideration  as  to  bo&  B, 
and  (7.,  the  tenant  in  taU  under  ii.'« 
entail  could  not  be  heard  to  say  that 
such  entail  was  not  barred  by  the 
deed,  the  intention  to  convey  the 
whole  fee  simple  in  the  property  so 
entailed  being  sufficiently  expreaaed, 
and  the  operative  words  of  the  disen- 
tailing deed  being  large  enough  to  bar 
such  entaiL    Evcma  v.  Jonea^        29 

2.  A  settlement^  by  which  real 
estates  were  limited  to  the  use  of  A. 
for  life,  with  remainder  to  her  son  in 
tail,  contained  a  power  of  sale  and 
e^diange,  to  be  exercised  during  the 
life  of  the  tenant  for  life,  with  her 
consent^  signified  by  writing  under 
her  hand  and  seal 

By  a  disentailing  deed,  to  which 
the  tenant  for  life  was  a  party,  the 
tenant  in  tail,  with  the  consent  of  his 
mother  the  tenant  for  life^  testified 
by  her  executing  that  deed,  conveyed 
the  settled  estates,  subject  to  her  life 
estate  therein,  and  also  other  here- 
ditaments, of  which  he  was  tenant  in 
tail  in  possession,  to  uses  to  bar  dower 
in  his  own  &vour. 

This  deed  contained  no  recital  of 
any  contract,  but,  in  the  operative 
part,  its  object  was  stated  to  be  in 
order  to  defeat  the  estate  or  estates 


tail  of  the  tenant  in  tail  in  the  here- 
ditaments therein  comprised,  and  all 
other  estates,  powers^  rig;fatBy  and  in- 
terests limited  to  takeefifect  afterthe 
determination  or  in    deifeamnoe   <^ 
such  estate  or  estates  tail,  and  to  limit 
the  fee  simple  in  such  hereditaments^ 
as  to  such  parts  thereof  as  vrere  vested 
in  the  tenant  for  life,  sabjeci  to  her 
life  estate  therein,  to  tiie  oses  therein- 
after expressed : — Hdd,  that  the  con- 
currence of  the  tenant  for  life  in  the 
disentailing  deed  did  not    bar  her 
power  of  assenting  to  a  sabeeqnent 
exerdae  of  the  power  of  sale  and  ex- 
change, because  this  was  a  power  to 
rsise  a  use  paramount  to  the  estate 
tail,  and  there  was  nothing  in  the 
frame  of  the  deed  from  whidi  a  con- 
tract could  be  implied,  that  the  tenant 
for  life  would  not  consent  afterwards 
to  the  exercise  of  the  power  of  sale 
andexchanga   HiUY. PrUeha^Z^^ 

DrVTDENDa 

/S»WlLL,9. 

DOMICIL. 
^00  RsaunirGBL 

A  man  cannot  have  two  domicila, 
at  least  with  reference  to  the  sncces- 
sion  to  his  personal  estate. 

Legitimate  children  acquire  by 
birth  the  domicil  of  their  fiither. 

An  infimt  cannot  change  his  domi- 
cil by  his  own  act 

A  new  domicil  cannot  be  acquired 
except  by  intention  and  act;  but,  be- 
ing in  itinere  to  the  intended  domidl, 
is  a  sufficient  act  for  this  purpose. 

But  the  strongestintention  of  aban- 
doning a  domicil,  and  actual  abandon- 
ment of  residence^  will  not  deprive  a 
man  of  that  domi<dl,  unless  he  has  ac- 
quired another. 

An  engagement  to  serve  and  actual 
service  in  the  Indian  army,  under  a 
commission  frx>m  the  EaU  India 
Company,  when  the  duties  <<  such  an 
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appointment  necessarily  reqtdre  lesi- 
defnoe  in  Indiok  for  an  indefinite  pe- 
riod, confera  upon  the  officer  an^fi^^ 
IrhdMm  domical;  for  the  law,  in  sach 
&  caae^  presumes  an  intention  consia- 
tent  with  his  duty,  and  holds  his  re- 
sidence to  be  animo  et  &cto  in  India, 
And  this,  even  if  he  hare  property 
in  the  country  which  was  his  domicil 
of  origin. 

An  Anglo-Indian  is  not,  for  all 
purposes,  an  English  domiciL 

A  domiciled  Scotchman,  having 
ancestral  property  but  no  house  in 
his  native  country,  by  accepting  a 
commission,  and  serving  in  thelndian 
army,  abandoned  his  domicil  of  origin, 
and  acquired  an  Anglo-Indicm  domi* 
dL  He  afterwards  attained  the  rank 
of  General  in  the  Indian  army,  and 
was  made  colonel  of  a  regiment^  and 
then  left  India  with  the  intention  of 
not  returning  thither,  but  came  to 
Gfreai  Brikdn,  where  he  lived  part  of 
the  year  in  a  house  which  he  had 
built  on  his  estate  in  Scotland,  and 
part  in  a  hired  house  in  London,  un- 
der circumstances,  which,  if  he  had 
been  a  single  man,  would  have  given 
him  again  a  Scotch  domicil;  but  his 
wife  and  establishment  of  servants 
resided  constantly  at  the  house  in 
London: — Hdd,  that  this  fact  coun- 
terbalanced the  effect  of  the  other 
circumstances,  and  proved  that  his  in- 
tention was  permanently  to  reside  in 
England;  and  that,  therefore,  he 
must  be  considered  to  have  abandon- 
ed his  acquired  domicil  in  India,  and 
acquired,  by  choice,  a  new  one  in 
England     Forbes  v.  Forbes,        341 

DONATIO  MORTIS  CAUSA. 
^  See  VoLUKTARY  Tbust,  1. 

ELECTION. 
See  Power  of  Appoihtiient,  3. 
A  devise  by  a  will  made  before 


1838,  n  Yict  c.  26,  ss.  24, 34),  of  aU 
the  reed  estates  of  which  the  testator 
then  was  or  at  the  time  of  his  death 
should  be  seised,  to  his  heir^t-law,  if 
the  testator  acquired  real  estates  sub- 
sequent to  the  date  of  his  will,  put  the 
heir  to  his  election. 

So,  also,  would  such  a  devise  by  a 
testator  who  died  before  1834,  (3  &  4 
WilL  4,  c.  106,  B.  3),  from  the  mere 
intention  thereby  shewn  to  give  the 
heir  property  under  the  will ;  notwith- 
standing that  he  would  take  nothing 
in  &ct  under  the  will  but  by  his  bet- 
ter title  as  heir. 

In  such  a  case,  the  testator,  subse- 
quently to  the  making  of  his  wiU, 
contracted  to  buy  a  certain  freehold 
estate,  and  then  made  a  codicil  direct- 
ing the  executors  and  trustees  of  his 
will  to  complete  the  purchase,  and 
hold  the  estate  upon  the  trusts  of  the 
will,  which  were  partly  in  &vour  of 
the  heir,  and  then  the  testator  took  a 
conveyance  of  the  same  estate  to  uses 
to  bar  dower  in  his  own  favour: — 
Ildd,  that  the  devise  by  the  codicil 
was  revoked,  and  that  ihe  heir  must 
elect 

If  a  testator,  before  1838,  devised 
estate  A.,  which  he  had  contracted  to 
buy,  to  one  person,  and  estate  B.,  and 
all  other  estates  which  he  might  sub- 
sequently acquire,  to  another,  and 
gave  benefits  to  his  heir,  and  after- 
wards took  a  conveyance  of  ii.  to  uses 
to  bar  dower  in  his  own  &vour,  and 
acquired  other  estates : — Quaere,  whe- 
ther the  devisee  of  ^.  could  claim  A,, 
and  all  other  aftei^acquired  estates, 
against  the  testator's  heir,  under  the 
doctrine  of  election;  for  the  whole 
doctrine  proceeds  so  entirely  upon  the 
ground  of  intention,  that  the  neir,  in 
such  a  case,  might  be  entitled  to  re- 
tain the  estates,  because  neither  of  the 
devisees  could  have  a  better  right 
against  him  than  the  other.  Schroder 
V.  Schroder,  578 
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ESTABLISHING  A  WILL  AGAINST  THE  HEIR. 


ELEGIT. 

A  Oanal  Company  was  inoorpo- 
rated  by  a  special  Act  of  Parliament, 
which  authorised  them  to  pnrchaae 
lands  for  the  purposes  of  the  Act,  and 
for  no  other  purpose,  and  empowered 
them  to  levy  rates,  tolls,  and  dues^and 
toborrowmoneyon  mortgage  thereof; 
and  contained  a  provision^  that  all 
persons  whatsoever  might  navigate 
npon  the  canal,  upon  payment  of  the 
rates  and  dues  thereby  authorised  to 
be  taken.  The  Company  made  seve- 
ral mortgages  of  the  rates,  toUs,  and 
dues  under  the  Act ;  one  of  the  mort- 
gagees, on  behalf  of  himself  and  all 
others,  obtained  the  appointment  of  a 
receiver  of  the  Company's  rate%  tolls, 
and  dues,  who  was  oidered  to  pay 
thereout  the  expenses  of  carrying  on 
the  Company's  bu&iness,  and  IJien  the 
interest  on  the  said  mortgages,  and  to 
pay  the  balance  into  Court  in  *the 


A  judgment  creditor  of  the  Com- 
pany presented  a  petition  in  the  cause 
before  the  hearing,  praying  that  he 
might  be  at  liberty  to  sue  out  and  ex- 
ecute a  fi.  &.  and  elegit  against  the 
goods  and  lauds  respectively  of  the 
Company : — Hdd,  that  he  might  exe- 
cute a  fi.  &.,  but  that  all  he  could 
take  under  Ihe  elegit  would  be  such 
right  in  the  lands  as  the  Company 
had,  namely,  subject  to  the  mortgages 
and  to  the  right  of  user  of  the  cimal 
by  the  public,  and  subject  also  to  the 
powers  of  management  of  the  Com- 
pany. PatU  y.  The  Wamoick  and 
Bwmingkam  Canal  NamgaHon  dmr 
pony,  142 

ESTABLISHING    A    WILL 
AGAINST  THE  HEIR. 

A  bill  can  be  maintained  by  a  de- 
visee of  the  legal  estate  in  real  pro- 
perty, who  is  in  possession,  for  the 


purpose  of  establidiing  thewill  i  _ 
the  testaUn's  heir-at-law^  although 
the  heir  has  brought  no  actkm  of 
ejectment  against  the  devisee. 

Previously  to  the  Statute  of 
Frauds  the  Court  of  Chancery  fre- 
quently took  upon  itself  to  determine 
tiie  validity  of  wills  by  inquiry  before 
some  of  the  Masters  of  the  Court,  a 
practice  which  has  ceased  since  the 
case  of  K&rrieh  v.  Brand>y^  7  Bnx  P. 
C.  437,  A.D.  1727. 

But,  as  early  as  the  time  ci 
James  the  Firsts  it  appears  to  have 
been  considered  that  tiie  proper  mode 
of  trying  the  validity  or  invalidity  of 
a  wiU  of  real  estate,  was  by  a  trial  at 
law,  the  Court  of  Chancery  reserving 
power  to  deal  with  the  case  as  justioe 
might  require. 

The  proceeding  in  equity  to  es- 
tablish a  will  against  the  heir  differs 
veiy  much  from  aiwistiiig  to  tiy  its 
validity  or  invalidity,  either  by  re- 
moving the  obstacle  of  an  outstanding 
term,  in  which  case  the  trial  at  law 
would  be  by  ejectment^  or  by  per- 
petuating testimony  oonceming  the 
will;  bcGKuse,  by  a  decree  establish- 
ing the  willy  the  heir4kt-law  is  so 
bound  that  a  perpetual  injunction 
would  be  granted  against  him,  if  after 
such  decree  he  should  attempt  to  im- 
peach the  wilL 

The  origin  of  this  juiiadiotion 
is  obscure;  but,  on  principle),  it  can- 
not arise  from  the  &ct  of  the  devise 
being  upon  trust,  for  that  can  make 
no  difference  to  the  heir;  or  because 
the  Court  experiences  a  difficulty,  for 
then,  in  all  other  cases  of  difficulty 
occurring  under  deeds,  there  would 
be  the  same  jurisdiction. 

Nor  can  it  be  for  the  protection 
of  trustees^  because  the  jurisdiction 
exists  where  there  is  no  trusty  but 
only  the  obstacle  of  an  outstanding 
legal  estate,  which  prevents  an  action 
at  law. 


EVIDENCE. 


741 


But  apon  principle  and  authori- 
ty there  is  an  inherent  equity  on  the 
part  of  the  devisee,  whether  l^al  or 
eqoitable,  arising  finom  the  mere  fiict 
of  the  devise,  to  have  the  will  estab- 
lished against  the  heir. 

An  averment  in  such  a  biU, 
that  A,  claims  to  be  heir  of  the 
testator,  supported  by  a  statement 
that  he  has  sued  in  that  character  in 
Irdtmd,  and  succeeded,  is  sufficient. 
That  the  legal  estate  has  been 
conveyed  by  the  Plaintiff  to  his  own 
trustee  Hince  the  testator*s  death  can- 
not give  any  equity  to  sustain  such  a 
bilL     Boyse  v.  BosAoroUgh,  71 


EVIDENCE. 

See  Copyholds,  2. 

Limitation  of  AonoNS,  2. 
PowEB  OF  Appointment,  2. 
Will,  2. 

1.  In  support  of  an  application, 
that  creditors  whose  dividends  are 
less  than  10^  may  have  their  shares 
of  a  fund  in  Court  paid  out  to  their 
solicitor,  there  must  be  produced  the 
written  consent  of  the  several  credi- 
tors, verified  by  affidavit.  Downing 
V.  Picken,  App.  i 

2.  The  Plaintiff  moved,  that  a  soli- 
citor might  be  appointed  to  examine 
witnesses  residing  more  than  twenty 
miles  from  London: — Held,  that  the 
application  might  be  made  by  motion 
in  Court  inst-ead  of  at  Chambers;  and 
that,  in  case  of  witnesses  residing  so 
far  from  London,  the  old  practice 
was  unchanged ;  but  the  evidence  in 
this  case  being  special,  a  barrister, 
to  be  chosen  by  both  parties,  must 
be  the  examiner.  Costs  to  be  costs 
in  the  cause.      Reed  v.   Brest, 

App.  xiv 

3.  In  a  suit  by  a  mortgagee  to  re- 
deem prior  mortgages  and  for  a  sale, 
the  mortgagor,  by  his  answer,  dis- 
puted the  validity  of  the  Plaintiff's 


mortgage,  on  the  ground  that  the  exe- 
cution of  it  by  the  mortgagor  bad  been 
obtained  by  a  fraudconcocted  between 
one  of  the  attesting  witnesses  to  the 
deed  and  other  persons,  and  without 
the  Plaintiff  knowing  the  contents 
of  it.  The  Defendant  had  elected  to 
have  the  evidence  in  the  cause  taken 
orally.  The  Plaintiff  not  being  able 
to  obtain  an  appointment  before  the 
Examiner  for  some  time,  moved  that 
he  might  be  at  liberty  at  the  hearing 
to  prove  his  mortgage  deed  by  affi- 
davit:— Udd,  that,  as  the  answer 
impeached  the  deed  in  this  manner, 
it  could  not  be  proved  as  an  exhibit 
at  the  hearing,  and,  as  the  witnesses 
would  probably  be  cross-examined, 
no  time  would  be  saved  by  the  pro- 
posed course;  and,  therefore,  the  mo- 
tion was  refiised;  and  as,  if  granted, 
it  would  have  been  an  indidgence,  it 
was  refused  with  costs. 

The  advantage  of  having  witnesses 
produced  for  examination  and  seeing 
their  demeanour  is  a  right  of  which 
the  Court  will  not  deprive  the  parties. 
HUchcaek  v.  Ccurew,  App.  xiv 

4.  Upon  a  motion  for  an  injunc- 
tion, the  Defendant^  asking  for  time 
to  answer  affidavits,  was  put  upon 
terms  to  file  his  affidavits  in  two 
days,  an  interim  injimction  being 
granted  until  the  next  seaL  He  then 
applied  for  an  order  appointing  a 
special  examiner,  and  directing  the 
Plaintiff  who  had  made  an  affidavit 
in  support  of  the  motion,  to  attend 
on  the  next  day  without  further  no- 
tice before  such  special  examiner,  to 
be  cross-examined  upon  his  affidavit : 
— Hdd,  that  the  Plaintiff  upon  an 
interlocutory  motion  for  an  injunc- 
tion, was  under  the  control  of  the 
Court,  and  that  the  indtdgence  which 
was  asked  was  only  to  enable  the 
Defendant  to  do  what  he  could  have 
done  without  any  order,  if  the  ex- 
aminer had  been  at  liberty;  and  the 
application  was  accordingly  granted. 
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Hdd,  abo^  that  the  Plaintiff  should 
haye  the  like  liherty  of  croBs-examin- 
ing  the  Defendant  upon  an  affidavit 
by  him,  denjini^  a  simple  &ct  alleged 
by  the  Plaintiff  and  made  for  the 
poipose  of  gaining  time;  and  that 
the  Defendant  would  not  be  prevent- 
ed by  such  cross-examination  and 
his  own  reexamination  from  after- 
wards filing  further  affidavits.  Bea^ 
ntarea  v.  BesemereSf  App.  xvii 

5.  Affidavits  as  to  matters  direct- 
ly in  issue  in  the  cause,  which  are 
filed  after  the  filing  of  the  certificate 
of  the  Judge's  Clerk,  will  not  be  ad- 
mitted at  ^e  hearing  on  further  con- 
sideration; bat,  if  necessary,  upon 
the  suggestion  of  counsel,  an  inquiry 
may  be  directed.     Fleming  v.  JSast, 

App.  liL 

ESCROW. 
See  PowEB  OF  ApFonnnENT,  2. 

EXCEPTION. 

See  Leaseholds,  1. 

It  is  not  necessaiy  now,  in  every 
case,  to  insert  a  chaige  of  documents 
in  a  bill  as  a  foundation  for  the  usual 
interrogatory  concerning  them. 

Exceptions  to  an  answer  to  the 
interrogatoiy  concerning  documents 
are  now  unnecessaiy,  because  the  dis- 
coveiy  may  be  enforced  in  Chambers. 
Ptfrry  v.  Turpin,  App.  xlix 

EXONERATION. 

The  owner  in  fee  simple  of  certain 
hereditaments  settled  them  by  a  vo- 
luntary deed  to  such  uses  as  he 
should  appoint,  and,  subject  thereto, 
to  himself  for  life,  with  remainders 
over.  Subsequently,  he  exercised  his 
power  of  appointment  by  a  deed 
mortgaging  the  estate  for  15,000/., 
and  he  covenanted  in  that  deed  for 
payment  of  the  mortgage  debt  and 
interest.   He  then  die^  having  made 


his  will,  reciting  the  settlement  ao  as 
to  shew  the  power  of  appoiutmenth 
and  exercising  it  by  Tnaking  scMne 
further  charges  upon  the  estate;  and 
subject  thereto^  expressly  oonfinning 
the  settlement^  and  subjecting  his 
residuary  personal  estate  to  the  pay- 
ment of  his  d&hta:—Hek^  that  the 
settled  estate,  as  between  the  persons 
entitled  thereto  and  the  personal  re- 
presentatives of  the  settlor,  was  the 
primary  fund  for  payment  of  the 
mortgage.    Jenkin8<m  v.  ffaroouriy 

688 

FRAUD. 

See  Power  of  Appointment,  2. 

FRIENDLY  SOCIETIEa 

Under  the  Friendly  Societies  Acts, 
and  particularly  under  10  Geo.  4,  c. 
56,  s.  15,  after  a  society  within  their 
proviidons  has  been  dissolved,  though 
its  affairs  are  not  wound  up,  the 
Court  of  Chanceiy  has  no  jurisdiction 
upon  petition  to  appoint  a  person  to 
convey  or  assure  property  in  the  pos- 
session of  a  trustee,  who  refuses  to 
concur  with  his  ca  trustees  in  realis- 
ing it,  for  the  purpose  of  having  it 
distributed  among  the  members.  In 
re  The  Edipse  Mutual  Ben^  Aseo- 
datum,  App.  xxx 

INFANTa 
See  Trubtbb  and  Cestxti  que  trust. 

INDIA. 

^DOMIGIL. 

INJUNCTION. 
^00  Aooottnt. 
Covenant. 
Creditor's  Suit. 
Mines,  2. 

Municipal  Corporation. 
Surety. 

1.  A  vendor  entered  into  agree- 
ments, by  deed,  to  sell  to  J.,  B.,  and 
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C,  certain  land,  in  lots,  for  building 
purposes,  reserving  to  himself  a  por- 
tion.    'Each,  deed  of  agreement  eon* 
tained  coTenants  between  the  vendor 
and    parchasers    respectively,     and 
amongst  others,  that  the  purchasers 
should,  vithin  a  certain  time,  erect 
d^v'elling-houses  upon  their  respective 
lots,  in  an  uniform  row,  in  a  certain 
specified  position;  and  that  no  build- 
ing should  be  erected  on  the  piece  of 
ground  in  front  of  each  house,  which 
was  to  be  laid  out  as  a  garden;  and 
that  the  vendor  would  dispose  of  all 
the  lots  subject  to  the  same  condi- 
tions as  to  building;    and  that,  in 
case  the  vendor  should  build  upon 
the    portion    reserved  by  him,    he 
-would  build  in  a  line  with  the  other 
houjses,  and  would    keep   a  similar 
piece  of  land  in  front  for  a  garden. 

Before   the  contracts  were  com- 
pleted by  conveyance,   the   vendor 
sold  and  conveyed  the  reserved  land 
to  J,,  and  the  deed  of  conveyance  r^ 
cited  the  said  sales,  and  contained  a 
oovenant  by  the  vendor,  that,  in  the 
conveyances  to  -4.,  B.,  and  C,  he 
would  require   them    to  enter  into 
covenants  with  J.^  similar  to  their 
covenants  in  the  agreements.  J.  also 
theroby  covenanted  with  the  vendor, 
that,  if  he  should  build  on  the  land 
purchased  by  him,  he  would  build 
within  the  line,  and  would  keep  the 
said  piece  of  ground  in  front  as  a 
garden.     Subsequently  the  land  pur- 
chased by  A,  was  conveyed  to  him 
by  a  deed,  in  which  A.  entered  into 
the  same  covenants  as  he  had  entered 
into  in  the  deed  of  agreement.  After 
divers  mesne  assignments,  the  land 
purchased  by  J,  became  vested  in  the 
Defendants,  with  notice  of  the  agree- 
ments and  of  «/.*«  covenants  in  his 
purchase  deed;  and  the  land  of  A. 
came  in  like  manner  to  the  Plain- 
tiff.—jy^W,  that,  whether  the  cove- 
nants ran  with  the  land  or  not,  as 


the  Defendants  had  notice  of  them, 
the  Plaintiff  might  have  an  injunction 
to  restrain  the  Defendants  from  build- 
ing in  a  manner  contrary  to  the  ge- 
neral scheme  for  the  benefit  of  all  the 
original  parties.     Coles  v.  SimSf     56 

2.  Land  having  been  laid  out  for 
building,  and  streets  projected  across 
it,  the  Defendant  bought  one  plot 
with  a  right  of  way  over  the  pro- 
jected streets,  the  vendors  reserv- 
ing a  similar  privilege  over  the  street 
in  front  of  the  plot  sold;  and  the 
Defendant  covenanted  with  the  ven- 
dors, that  he  would  not  erect  any 
building  on  the  said  plot  within  the 
distance  of  six  feet  from  the  intended 
streets : — ffeld,  that  the  erection  of  a 
wall  fifteen  feet  high,  at  right  angles 
to  the  principal  street,  and  extending 
quite  up  to  it,  was  an  infringement 
of  this  covenant ;  but,  that  it  was  not 
broken  by  the  projection  a  few  inches 
too  &r  of  the  lower  part  of  the  wall 
of  a  house,  nor  by  a  brick  porch  which 
came  forward  one  foot  within  the 
limit. 

ffdd,  also,  that  a  subsequent  pur- 
chaser of  a  neighbouring  portion  of 
the  land  might  obtain  an  injunction 
against  the  first  purchaser,  to  restrain 
him  from  infringing  his  covenant; 
and  this,  whether  the  Plaintiff  at 
the  time  of  his  purchase,  knew  of  the 
existence  of  the  Defendant's  covenant 
or  not,  as  the  Plaintiff  must  be  taken 
to  have  bought  all  the  rights  con- 
nected with  ^  portion  of  the  land, 
especially  if  he  has  bound  himself  by 
a  similar  covenant. 

It  is  no  objection,  in  such  a  case, 
that  the  vendor  has  not  entered  into 
reciprocal  covenants  with  the  pur- 
chaser, such  as,  to  subject  the  pur- 
chasers of  the  remaining  land  to  like 
obligations  respecting  their  plots; 
for  the  ccmveyance  of  the  land  was  a 
sufficient  reciprocal  advantage  to  sup- 
port the  covenant. 
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Nor  does  it  matter  that  the  Plain- 
tiff or  Defendant,  or  both,  are  assigns 
of  the  original  parties  to  the  ooTe- 
nant  sought  to  be  enforced ;  for  the 
covenantee  must  be  taken  to  have 
assigned  the  benefit  of  the  covenant 
with  each  portion  of  the  remaining 
land,  and  the  assign  of  the  covenantor 
is  bound  in  equity  if  he  had  notice 
of  the  covenant. 

The  equity  is  the  same,  where  the 
vendors  of  a  plot  of  land  to  the  first 
purchaser  conveyed  to  him  by  the 
exercise  of  a  general  power  of  ap- 
pointment under  a  settlement,  and 
the  person  seeking  to  restrain  a 
breach  of  the  covenant  is  one  of  the 
persons  entitled  to  the  rest  of  the 
land  under  the  limitations  in  the  set- 
tlement^in  defiEiult  of  appointment,  or 
is  the  assign  of  either  of  such  per- 
sons, or  an  appointee  imder  a  power 
of  sale  and  exchange  contained  in  the 
settlement  by  way  of  proviso,  in  the 
usual  form,  and  whether  he  is  such 
an  assign  or  appointee  of  the  whole 
or  of  part  only  of  the  remaining 
land. 

The  original  vendors,  or  their  as- 
signs, not  having  taken  proceedings 
against  the  first  purchaser,  who  had 
built  upon  his  land  in  such  manner 
that  it  was  very  doubtful  whether  or 
not  he  had  thereby  broken  his  cove- 
nant : — ffddf  that  this  was  not  such 
an  acquiescence  as  would  prejudice 
their  nght  to  restrain  a  breach  of  the 
covenant. 

The  distance  &om  the  road  within 
which  building  was  prohibit<ed  being 
left  in  blank  in  the  covenant  in  the 
deed,  but  being  expressed  in  the 
previous  written  contract,  and  it 
being  proved  that  the  blank  had  been 
left  by  the  direction  of  the  clerk  of 
the  vendors'  solicitor,  not  their  au- 
thorised agent,  and  that  there  was  no 
intention  to  depart  in  the  deed  from 
the  terms  of  the  contract,  and  the 


clerk  having  declined  to  give  evi> 
dence  concerning  the  matter : — ffdd, 
that  relief  might  be  given  as  though 
the  covenant  in  the  deed  had  been 
l^erfect  and  in  accordance  with  the 
contract;  but, 

Held,  that  the  defect  must  be  con- 
fessed and  avoided  in  the  bill,  and 
that  no  relief  could  be  ^ven  vrhere 
the  biU  stated  the  covenant  as  though 
it  contained  no  blank,  and  the  real 
&cts  only  appeared  upon  the  affida- 
vits.    ChUd  V.  Douglas,  5^0 

INTEREST. 
See  Limitation  of  Agtionb,  1,  2. 

MOBTOAGS. 

INTERLOCUTORY  INJUNC- 
TION. 

iSee  AoQuisscENCB. 

Land  having  been  laid  out  for 
building  a  row  of  houses  on  a  gene- 
ral plan,  according  to  which  no  build- 
ing was  to  be  er^ted  within  six  feet 
from  a  projected  rocul  in  front  of  the 
row,  a  purchaser  of  one  of  the  plot^ 
being  aware  of  the  general  scheme, 
and  buying  subject  to  the  terms  of  a 
printed  form  of  contract  relating  to 
the  whole  estate,  which  restrained 
him  firom  buildingwithin  six  feet  from 
the  road,  and  knowing  that  another 
plot  had  been  previously  sold  and 
built  upon  according  to  the  general 
scheme,  must  be  considered  to  have 
known  that  the  previous  purchaser 
had  bought  subject  to  a  similar  re- 
striction. 

But,  if  the  second  purohaser  did 
not  actually  know  this,  still,  where 
he  has  purchased  all  the  rights  of  the 
vendors  relating  to  his  plot  of  land, 
it  became  impossible  for  the  vendors^ 
from  the  time  of  his  purchase,  to  re- 
lease the  former  purchaser  fit>m  his 
covenant  not  to  build  within  six  feet 
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from  the  road,  or  to  alter  in  any  re- 
spect their  rights  against  him. 

Therefore,    where  the  prohibited 
distance  had  bj  accident  been  left 
in  blank  in  the  former  purchaser's 
covenant,  without  the  knowledge  of 
i^lie  yendors,  and  they  had  a  right  to 
liaye  the  deed  rectified,  the  second 
pordbaser  was  held  entitled  to  an 
injunction  to  restrain  a  breach  of  the 
Govenant  by  the  former  purchaser; 
and  as  this  right  was  entirely  equit- 
able^ and  might,  if  the  covenant  had 
been  perfect,  have  been  enforced  in 
the  absence  of  the  original  covenant- 
ing parties : — Edd^  that  the  injunc- 
tion might  be  obtained  without  hav- 
ing the  deed  rectified,  and  without 
making  the  covenantee  a  party  to  the 
suit.     ChUd  V.  Douglas,  575 

ISSUE 
See  Will,  1. 

JOINTURE 

See  Settlement,  L 

JURISDICTION. 

See  EsTABLisHiNO  a  Will  aoaikst 
THE  Heir. 
Tbustbe  Relief  Act. 
Ward  op  Court,  1,  2. 

A  person  holding  by  the  warrant 
of  her  Majesty  the  office  of  Judicial 
Assessor  to  the  native  princes,  and 
being  also  Chief  Judge  of  her  Majes- 
ty^s  dominions  on  the  Gdd  Coast  of 
Afirica,  took  possession  of  the  personal 
effects  of  a  British  subject,  who  died 
intestate,  domiciled  at  Cape  Coast 
Town,  in  Africa^  and  claimed  to  be 
the  official  administrator  of  these  as- 
sets, by  usage,  in  his  capaciiy  of  Ju- 
dicial Assessor,  and,  as  such,  to  be 
entitled  to  7^  per  cent,  commission 
upon  them.  He  afterwards  trans- 
mitted part    of  the  assets  to  this 


country  to  be  sold,  and  the  proceeds 
carried  to  the  account  of  the  intes- 
tate's estate,  and  came  to  this  country 
himself  on  leave  of  absence  for  a  short 
time.  The  father  of  the  intestate, 
being  his  sole  next  of  kin,  obtained 
letters  of  administration  to  him  in 
England,  and  filed  his  bill  against 
the  Judicial  Assessor  for  administra- 
tion, and  for  a  receiver.  And  upon 
motion  for  a  receiver  in  the  suit : — 
Held,  that  the  Court  of  Chancery  had 
jurisdiction  to  sustain  the  applica- 
tion, as  the  assets  and  the  Judicial 
Assessor  were  both  in  this  country, 
whatever  might  be  the  nature  of  his 
authority ;  and  that,  there  being  the 
danger  of  his  taking  the  assets  again 
out  of  the  jurisdiction,  although  he 
might  be  the  proper  representative 
of  the  intestate  in  Africa,  a  good  case 
was  made  for  the  appointment  of  a 
receiver. 

An  inquiry  as  to  the  nature  and 
extent  of  the  jurisdiction  exercised 
by  her  Majes^  at  Cape  Coast  Town, 
in  the  adininistration  of  personal' es- 
tate of  persons  dying  there  intestate, 
and  the  manner  of  exercising  such 
jurisdiction,  directed  to  the  Colonial 
Office,  under  the  provisions  of  the  6 
&  7  Vict.  c.  94. 

But  a  motion,  that  the  Defendant 
might  pay  into  Court  proceeds  of 
assets  in  his  own  hands,  was  refused. 
Serves/  v.  Fiigpalrick,  42 1 

LACHES. 

See  Aoc6xjNT. 
Acquiescence. 

LEASR 
See  MmES,  2. 


LEASEHOLDS. 
1.  A  testator  bequeathed  to  his 
executors  and  trustees  all  his  personal 
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estate  (except  such  goods  as  were  by 
his  will  especially  bequeathed,  and 
also  except  his  leasehold  estates^ 
which  he  declared  it  to  be  his  inten- 
tion to  exonerate  from  the  payment 
of  his  debts  and  legacies),  upon  trust, 
in  the  first  place,  to  pay  his  debts, 
funeral  and  testamentary  expenses, 
and  legacies ;  and  in  case  there  should 
be  any  residue  of  his  personal  estate 
(except  as  aforesaid)  he  gave  the 
same  to  his  son  E.  And,  aftergiving 
certain  specific  l^;aoie8^  the  testator 
deyised  all  his  frediold  hereditaments 
to  the  same  trustees^  upon  trust  for 
his  said  son  B,,  for  life,  with  remain- 
der to  his  grandson  TT.,  for  life,  with 
divers  remainders  over  in  taiL  And 
the  testator  gave  all  his  leasehold 
estates  to  the  same  trustees,  in  trust, 
to  permit  the  clear  rents  thereof  to 
be  receiyed,  taken,  and  enjoyed  by 
the  person  for  the  time  being  entitled 
to  the  freeholdfi^  until  such  person 
should  by  good  assurance  become 
seised  of  the  freeholds  in  fee  simple 
in  possession;  and  then  in  trust  to 
convey  and  assign  the  leaseholds  to 
him : — Held,  that  the  limitations  of 
the  leaseholds  beyond  the  life  estates 
of  B.  and  W.  were  void  for  remote- 
ness; and  that  the  interest  thus  im- 
properly attempted  to  be  given  did 
not  belong  absolutely  to  F*.  as  the 
last  tenant  for  life,  nor  did  it  pass 
by  the  residuary  bequest  to  i?.,  be- 
cause the  exception  of  the  leaseholds 
out  of  the  residuary  gift  was  not 
simply  for  the  purpose  of  "^<^ln'ng  a 
separate  bequest  of  them,  but  also  to 
exonerate  them  from  payment  of  the 
debts  and  legacies;  and  therefore  held, 
thaty  beyond  W's  life  estate,  the  lease- 
holds were  undisposed  of  by  the  will, 
and  belonged  to  the  next  of  kin  of 
the  testator.    Wainman  v.  Field,  507 

2.  If  a  lessee  for  a  term  of  years 
underlet  for  a  less  term,  and  the 
underlessee  sell  by  auction  the  lesser 


term,  describing  it  as  a  leage,  and  one 
of  the  conditions  of  sale  is^  that  the 
lessor^s  title  shall  not  be  inquired  in- 
to; the  vendor^s  title  being  good — 
Qware,  whether  the  purchaser  can 
refuse  to  complete  because  there  is  a 
term  interposed  between  the  vendor's 
interest  and  the  freehold. 

But,  in  such  a  case,  where  the  pro- 
perty was  included  in  the  oii^nal 
lease,  together  with  other  heredita- 
ments^ subject  to  general  coveiiants^ 
and  a  power  of  re-entiy  for  breach  oi 
any  of  them,  and  the  purchaser  had 
discovered    these   &ct8    alinnde: — 
Hdd,  that  he  was  entitled  to  refuse 
to  perform  his    contract,    notwith- 
standing that  the  original  lease  con- 
tained provisions  for  the  apportion- 
ment of  the  rent  and  of  the  power 
of  re-entry. 

It  is  a  formidable  objection  to  the 
title  of  a  vendor  of  leasehold  pro- 
perty, that  he  has  underlet  it  by  a 
lease  which  does  not  contain  similar, 
covenants  to  those  by  which  he  is 
bound  to  his  own  lessor,  for  example^ 
covenants  to  build,  or  to  paint  at  cer- 
tain periods;  for  the  vendor  may 
thus  have  put  it  out  of  his  power,  dur- 
ing the  imderlease,  to  pedTorm  cove- 
nants for  the  breach  of  which  the 
original  lessor  can  re-enter. 

Qtujere,  whether  the  doctrine,  that 
a  purchaser  of  leaseholds,  or  of  free- 
holds subject  to  a  lease,  has  notice  of 
the  covenants  in  the  lease,  can  be 
extended  to  fix  him  with  notice  of 
collateral  &cts  stated  in  such  cove- 
nants 1  J£  such  facts  disclose  a  defect 
in  the  vendor's  title,  the  Court  will 
not  compel  the  purchaser  to  perform 
his  contract^  whether  he  had  notice 
or  not.    DarUngtan  v.  ffamiiUon,550 

3.  A  bequest  of  leaseholds  to  A, 
for  life,  remainder  to  JS.,  remainder 
to  C,  gives  B.  a  life  interest  only. 
The  Earl  of  Lonsdale  v.  The  CoutUeu 
BerelUoUU,  646 
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/y«WiLL,2,5,  6,  7,  8,  10, 11. 

l^IMITATION  OF  ACTIONS,  &c. 
See  Lunacy. 

1.  Where  a  debtor  owes  principal 
and  interest  upon  three  promisaoiy 
xiotes,  and  the  remedy  in  respect  of 
two  of  them  is  barred  by  the  Statute 
of  Limitations,  if  the  creditor  requests 
payment  of  interest  generally,  and 
the  debtor  makes  a  small  payment 
on  account,  without  specifying  in  re- 
spect of  which  debt  saoh  payment  is 
made,  this  is  not  such  an  unequivocal 
acknowledgment  of  the  debts  which 
are  barred  as  to  prevent  the  opera- 
tion of  the  Statute. 

The  creditor  may  appropriate  a 
general  payment  of  this  kind  to 
either  of  the  debts;  but  such  appro- 
priation will  not  avoid  the  effect  of 
the  statute,  imless  acknowledged  in 
some  manner  by  the  debtor.  I^aak 
V.  Hodgaonf  650 

2.  A.  gave  to  ^.  a  promissory  note, 
dated  October,  1834,  for  837/.  1«.  6<7., 
payable  on  demand.  In  December, 
1834,  demand  was  made,  and  A,  then 
promised  to  pay  interest,  and  signed 
an  unstamped  memorandum,  dated 
the  2nd  December,  1834,  as  follows: 
— "I  promise  to  pay  to  A  837/., 
with  42.  per  cent,  interest  thereon. 
A,^  Neither  principal  nor  interest 
was  paid;  but,  in  January,  1848,  A, 
wrote  to  ^.  a  letter  referring  to  a 
promissory  note  for  a  debt  which  he 
acknowledged,  and  promised  thereby 
to  pay. 

Eddy  that  the  memorandum  of  De- 
cember, 1834,  and  a  letteracoompany- 
ing  it,  shewed  that  interest  was  run- 
ning; and  that,  though  in  form  apro- 
missoiy  note  and  unstamped,  it  could 
be  looked  at  to  see  to  what  debt  this 
interest  was  to  be  referred ;  and  that^ 


as  no  other  debt  was  proved  to  exist, 
the  837/.  there  mentioned  was  to  be 
assumed  to  be  part  of  the  837/.  Is,  6d. 
secured  by  the  former  promissory 
note. 

ffeld,  also,  that,  in  the  absence  of 
proof  of  the  existence  of  any  other 
promissory  note  to  which  it  could  re- 
late, the  letter  of  1848  must  be  taken 
to  refer  to  the  promissory  note  of 
October,  1834,  and  thus  to  take  it 
out  of  the  Statute  of  Limitationa 

By  a  marriage  settlement,  dated 
in  1828,  A.  covenanted  to  transfer 
a  sum  of  stock  hdonging  to  him  to 
trustees,  upon  trust  to  pay  the  di« 
vidends  to  himself  for  life,  and  then 
upon  trusts  for  the  benefit  of  the 
intended  wife  and  the  issue  of  the 
marriage.  The  stock  was  not  trans- 
ferred:— Ueldy  that  A,  was  not  a 
trustee  of  it  within  the  exception 
of  the  Statute  of  Limitations;  but, 
that  it  was  a  debt  from  him,  and 
that,  notwithstanding  his  life  inter- 
est, time  began  to  run  against  this 
debt  from  the  execution  of  the  set- 
tlement. 

In  1825,  A,  borrowed  from  the 
executors  in  trust  of  a  wiU,  a  fund 
which  was  thereby  bequeathed  to 
them  in  trust  for  himself  for  life 
and  then  for  other  persons,  and  gave 
to  them  a  promissory  note  for  the 
repayment  of  this  sum  to  them  as 
"executors  in  trust,"  with  lawful  in- 
terest:— Heldj  that  A,  borrowed  the 
frmd  and  promised  to  repay  it  as 
trust  money;  and  therefore  that  lapse 
of  time  was  no  bar  to  the  claim 
against  him  for  repayment.  Spicker- 
neU  V.  Hotham,  669 

3.  To  prevent  the  right  to  have 
an  account  from  being  barred  by  the 
Statute  of  limitations,  it  is  not  ne- 
cessary to  have  an  acknowledgment 
that  a  debt  is  actually  due;  but  it 
is  sufficient  that  there  should  be  an 
acknowledgment  that  the  accoimt  is 
pending,  and  a  promise  to  pay  the 
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balance,  if  it  ahoiild  be  fotmd  to  be 
against  the  accounting  party. 

A,,  haying  a  claim  for  an  account 
agunfit  B,  and  C,  in  respect  of  a 
former  partnership  between  them, 
wrote  to  B. — "  C,  before  he  goes, 
ought  to  settle  the  Bridgewater  and 
Minehead  account;  because,  if  he  is 
under  any  idea  that  there  is  a  ba* 
lance  due  to  him,  he  is  grossly  mis- 
taken, as  such  balance  is  due  to  yours 
ever,  -4.**  B.  answered, — ^^  My  dear 
A, — Bridgewater  and  Mmehead:  I 
have  had  a  long  talk  with  my  partner 
about  this  matter,  he  says  and  insists, 
that  there  is  a  large  balance  coming 
to  him ;  but  I  have  put  the  matter 
right  with  him,  and  you  and  I  must 
go  into  it  and  settle  the  account.  It 
IB  necessary  that  we  should  dt  down 
to  this  matter  and  put  it  on  the 
square  :** — Bdd,  that  this  was  a  suffi- 
cient acknowledgment  of  the  right 
to  an  account,  and  promise  to  pay 
anything  that  might  be  due,  to  save 
the  right  to  sue  for  an  account  in 
equity  from  being  barred  by  the  sta- 
tute.    France  v.  Sympaon,  678 

LUNACY. 

An  order  in  lunacy  directing  the 
taxation  of  the  costs,  chaiges,  and 
expenses  incurred  by  the  solicitors 
employed  in  prosecuting  the  commis- 
sion in  lunacy,  and  subsequently  as 
the  solicitors  of  the  committees,  and 
directing  an  inquiry  whether  it  would 
be  fit  and  proper  to  raise  these  costs, 
&c.,  by  sale  or  mortgage  of  the  lu- 
natic's real  estate,  did  not  constitute 
them  a  judgment  debt,  nor  make 
a  charge  in  equiiy  upon  such  real  es- 
tate; but  such  costs,  &c.,  were  con- 
sidered as  a  simple  contract  debt  due 
by  the  lunatic  for  necessaries. 

The  lapse  of  six  years,  during  the 
lunatic's  life,  will  not  bar  a  debt  of 
this  description;  for  the  Court  of 
Chancery  will  take  judicial  notice,  in 


a  suit  to  obtain  payment  ont  of  his 
assets  after  his  death,  that  any  action 
against  the  lunatic  for  the  xeoovery 
of  the  claim  would  have  been  re- 
strained by  the  Lord  Chancellor  on 
petition  in  luna<7. 

An  action  of  debt  for  neoesBaries 
supplied  will  lie  against  a  lunatic. 
Stedman  t.  EoH,  607 

MARRIED  WOMAN. 
See  Adyakcembht. 

POWEB  OF  APFOHmOEKT,  1,  3. 

A  married  woman,  entitled  to  pro- 
perty under  a  settlement  to  her  se- 
parate use,  concurred  with  her  hus- 
band in  raising  money  upon  mortgage 
of  it,  by  a  deed  which  expressed  that 
the  money  was  borrowed  by  and  paid 
to  herself  and  her  husband,  but  con- 
tained a  covenant  by  the  husband 
for  repayment : — Meld,  that  the  pre- 
sumption was,  that  the  mon^  was 
received  by  the  husband,  but  that 
this  presumption  might  be  rebutted 
by  extrinsic  evidence. 

In  the  absence  of  such  evidence, 
hddj  that  the  wife  was  only  a  surety 
for  the  husband,  and  was,  after  hu 
death,  ^ititled,  as  against  his  oilier 
creditors^  to  all  the  ri^ts  incident 
to  that  relation,  and  therefore  had 
a  right  to  have  the  debt  paid  o£^  as 
a  specialty  debt^  out  of  the  husband's 
assets.  If  the  mortgage  be  of  the 
wife's  fieehold  estate  not  settled  to 
her  separate  use,  she  is  still  a  surety, 
and  has  all  the  rights  of  a  surety, 
except  perhaps  as  against  her  hus- 
band's other  creditors. 

Whether,  in  this  last  case,  if  her 
estate  has  paid  off  the  mortgage^  she 
has  only  a  right  to  be  repaid  out  of 
her  husband's  assets,  after  all  his 
other  creditors  by  simple  contract — 
Quaere.  The  dicta  to  that  effect  in 
Tate  V.  Aueiin,  (1  P.  Wma  264^ 
and  CHnion  v.  Iiooper,  (1  Yes.  jun. 
187),  disapproved,  ffudaon  v.  Cat- 
muiiadf  613 


MINIS. 
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MIN£8. 

1.  Where  tenania  in  oonmioii  <^  a 
mine  have  been  'working  it  in  part- 
nenhip^  or  where  the  mine  itself  is 
the  partnership  property,  the  Gonrt 
'Will  not  appoint  a  reodyer  or  mana- 
ger at  the  instance  of  one  of  the 
partners^  in  a  suit  'which  does  not 
seek  to  dissolye  the  partnership. 

Nor,  even  in  a  suit  to  dissolve  the 
partnership,  'will  the  Court  appoint 
a  xeoeiyer  on  an  interlocutoiy  appli- 
cattion,  merely  upon  evidence  that 
"the  pajrtners  do  not  co-operate  in  the 
management  of  the  business;  but  to 
sustain  such  an  application  it  must 
be  shewn  that  one  partner  has  inter- 
fered so  as  to  prevent  the  business 
being  carried  on. 

A  managing  partus  of  a  mine  has 
authority  to  defray  all  the  necessary 
and  proper  expenses  incidental  to  the 
beneficial  working  of  the  mine  out  of 
the  joint  profits  derived  from  the 
sale  of  the  minerals.  Roberta  v. 
Eherhardi,  148 

2.  Coal  mines  were  demised  at  a 
certain  royalty  per  ton  upon  the  coal 
which  might  be  got,  and  also  at  the 
rent  of  300^.  a  year,  or  so  much 
thereof  as  with  the  royalty  should 
amount  to  that  sum,  such  rent  of 
300^,  to  be  a  minimum  rent  for  the 
coal  demised.  And  the  lessee  cove- 
nanted to  pay  the  rents^  and  to  work 
the  mine: — Held,  that  a  Court  of 
equity  would  not  restrain  an  action 
by  the  lessor  for  the  minimum  rent^ 
although  the  coal  proved  to  be  not 
worth  the  expense  of  working;  but 
that,  if  the  lessor  were  to  sue  upon 
the  lessee's  covenant  to  work  the 
mine,  the  Court  would  interfere. 

In  applying  the  rule  of  caveat 
emptor  to  the  case  of  leases  of  coal 
mines,  it  must  be  remembered  that 
every  one  acquainted  with  that  kind 
of  property  is  aware  that  coal  mines 
are  liable  to  be  interrupted  by  finilts. 

F  F  P* 


If  aU  the  coal  had  been  gotten  by 
a&dent  workings,  that  might  be  a 
case  for  equitable  relief  Eidgway 
V.  Sneydy  627 

MISNOMER 
See  Will  2. 

MISREPRESENTATION  IN 
PARTICULARS  OF  SALR 

See  YsNDOB  and  PuaoHAst^  1. 

MONEY. 

Ses  Will  5. 

MORTGAGE. 

See  Benefit  BuiLDmo  Societv. 
Chabttable  Usis. 
Elegit. 
Exoneration. 
Married  Womak. 
Parties,  2. 
Tenant  for  Life. 
Usury. 

In  a  suit  to  redeem,  the  mortgagee 
having,  by  mistake,  omitted  to  attend 
at  the  time  and  place  fixed  by  the 
Master  for  payment  of  the  sum  com- 
puted to  be  due  to  him  for  principal, 
interest^  and  costs,  the  Court,  upon 
motion,  with  notice,  appointed  a  new 
time  and  place  for  the  payment  of 
the  money  ten  days  after  the  date  of 
the  order. 

In  such  a  case,  the  Defendant  is 
not  entitled  to  subsequent  interest 
Hughee  v.  WUUame,  App.  iv. 

MOTION. 

See  Amendment. 

Stating  Progredinos,  1,  2,  3. 

MOTION  FOR  DECREE. 
1.  A  Plaintiff  may  have  the  same 
relief  upon  a  motion  for  decree  '^  ao- 


750  MUNICIPAL  OORPOBATION. 


PARTIES. 


cording  to  the  prayer  of  the  bill,*' 
that  he  oonld  have  at  the  hearing  of 
the  cause  in  the  ordinajy  way.  Nor- 
tan  V.  Steinkopf,  45 

2.  After  filing  a  traversing  note 
against  one  defendant,  the  Plaintiff 
can  proceed  bj  motion  for  decree,  as 
though  the  traversing  note  were  an 
answer.     Maniore  v.  Leicester, 

App.  xlviii 

MUNICIPAL  CORPORATION. 

Where  a  municipal  corporation  are 
raising  an  illegal  rate,  the  proper 
course  is  to  apply  to  a  Court  of  law 
to  quash  the  rate  under  the  Municipal 
Corporation  Act,  5&6  Will.  4, c.  76, 
or  to  appeal  by  certiorari  to  the  Court 
of  Queen's  Bench  under  the  7  Will 
4  &  1  Vict.  c.  78,  s.  44. 

It  is  not  competent  for  persons 
having  in  their  hands  funds  which 
have  been  appropriated  by  an  Act  of 
Parliament  to  certain  given  purposes, 
to  apply  them  for  the  extension  of 
those  purposes,  without  a  previous 
application  to  the  Court  of  Chancery. 
Therefore  such  persons  will  not  be 
permitted  to  apply  the  funds  to  pay 
the  expenses  of  promoting  a  bill, 
which  is  thrown  out,  if  they  have 
not  previously  obtained  the  autho- 
rity of  the  Court  for  so  doing. 

Nor  is  it  lawful  for  them  to  apply 
the  funds  in  promoting  a  bill  for  an 
extension  of  the  purposes  of  their 
existing  statutes. 

Where  an  incorporated  town  had 
the  benefit  of  a  river  passing  through 
it,  which  was  the  main  sewer  of  two 
thirds  of  the  town,  and  a  bill  was 
before  Parliament  for  the  purpose  of 
enabling  certain  persons  to  abstract 
a  very  large  portion  of  the  water 
from  this  river  before  it  reached  the 
town: — Held,  that^  under  the  Mu- 
nicipal Corporation  Act,  and  particu- 
larly sects.  90  and  92,  whether  the 
corporation  of  the  town  had  any  sur- 


plus borough  fund  or  not,  as  they 
would  be  justified  in  incurring  ihb 
expense  of  an  information  for  an  in- 
junction to  prevent  the  commisaioa 
of  such  a  nuisance,  if  unauthoriaed, 
they  were  equally  justified  in  apply- 
ing their  funds  to  oppose  the  bill  for 
legalising  the  threatened  injury  to 
the  river.  AtL'GerKr.ThaMaffor^e. 
of  Wigan,  268 

NECESSARIES. 
See  Lunacy. 

NOTICK 

See  Chaboiko  Obbeb. 
Covenant. 
Injxtnction,  1,  2. 
Leaseholds,  2. 

Trustee  and  Cestui  que  Trust. 
Voluntary  Trust,  1,  2. 

NXnSANCE. 
See  Municipal  Corporation. 

OFFICIAL  MANAGER 

In  a  petition  under  the  Winding- 
up  Acts  by  the  official  manager  of 
the  Company,  his  name,  if  required, 
must  be  stated  in  the  petition.  In 
re  Wmdinff^up  Acta,  1848,  1849, 

App.  xxix 

PARTIEa 

^06  Amendment. 

Trustee  and  Cestui  que  Trust. 
Voluntary  Trust,  2. 

1.  A  foreclosure  decree  gave  to 
seven  persons^  or  any  of  them,  the 
right  to  redeem  within  a  certain 
time.  .  Before  that  time  arrived  one 
of  the  seven  died,  and  there  \na 
some  difficulty  about  obtaining  ad- 
ministration to  him.  Letters  of  ad- 
ministration were,  at  length,  gnmted 
by  .the  Ecclesiastical  Court  to  a  cre- 
ditor, bat  before  the  proceeding  was 
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perfected  another  creditor  entered  a 
caveat 

The  Court  of  Chancery  made  an 
order  under  section  44  of  15  &  16 
"Vict.  c.  86y  appointing  the  former 
creditor  to  represent  the  estate  of  the 
deceased,  after  a  week's  notice  given 
to  the  opposing  creditor;  or,  if  the 
former  creditor  should  refuse  to  he 
Boch  representatiye,  then,  upon  evi- 
dence hy  affidavit  of  such  refusal, 
appointing  the  other  creditor  to  he 
such  representative. 

Section  44  is  only  intended  to  ap- 
ply to  cases  where  there  is  a  difficulty 
in  ohtaining  representation,  owing  to 
the  insolvency  of  the  deceased  or 
some  such  cause.     Long  v.  Stori^ 

App.  xii 
2.  An  equiiy  of  redemption  was 
granted  hy  deed  to  trustees  upon 
trust  for  certain  parties,  some  of 
whom  were  in&nts.  The  mortgagee 
filed  a  hill  for  foreclosure  against  the 
trustees  of  the  settlement  and  the 
adult  cestuis  que  trust  only,  as  De- 
fendants. One  of  the  latter  died  after 
the  filing  of  the  hilL  The  Court, 
upon  a  motion  for  a  decree  for  sale, 
made  the  decree  in  the  ahsence  of 
the  infant  cestuis  que  trust  and  of 
the  representative  of  the  deceased 
Defendiemt,  upon  an  affidavit  hy  the 
trustee  of  the  settlement^  that  it 
would  he  for  the  henefit  of  the  in- 
fimts;  and  ordered  the  proceeds  to 
be  paid  into  Court. 

The  costs  of  the   trustee,   as  he 

would  he  a  necessary  party  to  recon- 

vey,  were  ordered  to  be  paid  out  of 

the  mortgage  debt.  Siffken  v.  Davisj 

App.  xxi 

PARTNERSHIP. 
See  Mikes,  1. 

PATENT. 
See  AocouMT. 


PERPETXnTY, 

See  Leaseholds,  1. 

PowEB  OF  Apfoimtment,  1,  3. 

PLEA. 

A  misdescription  of  the  Plaintiff 
in  the  introduction  to  the  bill  may 
be  taken  advantage  of  by  plea.  But 
such  plea  must  be  very  precise  in 
its  averments^  so  as  to  raise  the 
issue  distinctly;  and  a  plea,  that^  in 
the  bill,  the  Plaintiff  is  described  as 
of  A,  whereas  such  description  is 
fiedse,  the  &cts  being  that  she  used 
to  reside  there  during  the  life  of  her 
father,  "  but  shortly  after  his  death 
she  quitted  her  home,'*  and  had  never 
since  returned,  was  held  insufficient, 
because,  for  anything  that  appeared, 
the  Plaintiff  might  not  have  quitted 
B.  till  after  the  filing  of  the  biU. 
Smith  V.  Smiihf  -^PP*  ^^ 

PLEADING. 

See  Establishing  a  Will  against 
thbHeib. 
Exception. 
Injunotion,  2. 


POLL. 
See  Vestry. 

POWER  OF  APPOINTMENT. 

^(M  Statute. 
Will,  4. 

1.  Under  a  power  of  appointment 
of  a  trust  fund  among  children,  in 
the  usual  form,  the  share  of  a  married 
daughter,  who  was  unborn  at  the 
creation  of  the  power,  was  limited  to 
trustees,  upon  trust  for  her  separate 
use,  for  life,  tnthout  power  of  antici- 
paiiony  and,  after  her  decease,  to  her 
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general  appointees  by  deed  or  will, 
and,  in  de&ult,  to  her  executors  or 
administrators. 

Bdd,  that  such  an  appointment 
was  not  void  a9  fettering  the  pro- 
perty beyond  the  legal  limits,  but 
that  the  restraint  upon  anticipation 
might  be  rejected,  and  the  rest  of  the 
appointment  sustained.  Fry  v.  Cap- 
per, 163 

2.  Deeds  of  appointment  of  a  sum 
of  30,000^  for  younger  children's  por- 
tions having  been  properly  executed, 
and  being  found  in  the  custody  of  the 
fiunily  solicitor : — Held,  that  the  onus 
was  thrown  upon  the  party  disputing 
them  to  prove  their  invalidity  as  es- 
crows. 

A  husband  and  wife  lived  apart, 
and  the  wife  had  the  care  of  one  of 
'  their  two  younger  children.  The 
husband  being  desirous  of  raising 
money  by  mortgage  of  his  settled  es- 
tates, and  being  unable  to  do  so  on 
account  of  the  existing  chaiges  there- 
on, applied  to  the  wife  to  postpone 
her  pin-money  and  jointure  annuities 
to  his  proposed  mortgages.  The  wife 
consented,  provided  that  the  husband 
would  exercise  a  power  of  appoint- 
ment which  he  bad  over  a  sum  of 
30,000^,  in  &vour  of  his  yotmger 
children,  to  the  extent  of  appointing 
6000^.  to  the  child  under  her  care. 
He  acoordingly  did  so  by  a  revocable 
deed;  and  by  a  similar  deed,  dated 
the  next  day,  reciting  the  former  ap- 
pointment, he  appointed  the  rest  of 
the  fund  to  his  only  other  younger 
child.  The  fonner  deed  only  was 
communicated  to  the  wife,  and,  she 
objecting  to  the  power  of  revocation, 
it  was  cancelled,  and  a  new  irrevoca- 
ble deed  was  prepared  and  executed 
of  the  same  date  as  the  former.  The 
husband  died  before  the  mortgage 
which  he  proposed  to  make  was  ef- 
fected. 

On  an  attempt    being  made   to 


prove  that  the  deeds  were  giveo  to 
the  fiunily  solicitor  as  eacrowa^  not  to 
take  effect  until  the  mor^^a^  fenns- 
action  was  completed: — 

ffdd,  that    though,    •  priori,    it 
was.  probable  that  the  appointment 
of  the  5000^.  might  have  been  so 
made,  thete  was  not  the  aaine  proba- 
bility as  to  the  other  aj^intment  of 
the  25,000/.;   and  although  a  por- 
chaaer  in  the  position  of  the  wife 
would  not  have  expected  to  have  the 
deed  of  appointment  of  the  6000L 
delivered  to  him  until  the  considera- 
tion was  paid,  that  rule  would  not 
apply  to  the  case  of  a  mother  seek- 
ing the  benefit  of  one  of  her  childrao, 
by  induciDg  the  &ther  to  ezercifle  a 
power  of  appointment  in  the  child's 
fikvour;  and  the  evidence  of  the  so- 
licitor who  p];epared  the  deeds,  to  the 
effect  that  they  were  delivered  to 
him  as  escrows,  being  unsupported  by 
any  other  witness^  being  given  four- 
teen years  after  the  transactian,  not 
very  exactly,  and  being  entirely  con- 
tradicted by  his  conduct  at  the  time 
of  their  execution,  and  subsequently, 
it  was  discredited,  aud  the  deeds  were 
considered  to  have  been  duly  sealed 
and  delivered. 

HMf  abo,  that  although  the 
bribe  to  the  husband  would  affect 
the  validity  of  the  appointment  of 
the  5000/.,  yet  that  the  appointment 
of  the  25,000/.  was  not  so  connected 
with  the  former  appointment  as  to  be 
also  invalid ;  nor  indeed  was  the  mo- 
tive for  the  latter  appointment  the 
same  as  in  the  foimor  case,  for,  in- 
stead of  being  an  inducement  to  the 
wife  to  consent  to  the  proposed  ar- 
rangementy  the  second  appointment^ 
if  revealed  to  her,  would  probably 
have  prevented  her  concurring  in 
postponing  her  pin-money  and  join- 
ture. 

If  a  power  of  jointuring  be  ex- 
ercised on  a  corrupt  bazgain  for  some 
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benefit  to  be  given  to  the  husband, 
the  fiuud  being  only  upon  the  donor 
of  tihe  power,  the  Court  will  aeyer 
the  appointment,  and  hold  it  to  be 
good  80  £ur  aa  it  is  for  the  benefit  of 
the  JQintreas,  and  bad  aa  to  the 
rest. 

But  although,  under  a  power  of 
distribution  among  children,  the  fund 
is  to  be  considered  as  a  gross  fund,  to 
l>e  ftdrlj  apportioned  among  all  the 
objects;  yet  the  donee^  by  appointing 
one  shue  corruptly,  has  only  to  that 
extent  diminished  the  common  Aind ; 
and  the  Court  will  not,  on  that  ac- 
count, in  consideration  of  the  rights 
of  the  objects  of  the  power,  hold  the 
whole  to  be  invalid.  J?<no2ey  v.  Bouy- 
ley,  242 

8.  Under  a  power  of  appointment 
and  selection  among  children,  if  an 
appointment  be  made  upon  a  condi- 
tion to  be  perfonned  by  the  ap- 
pointee, the  appointment  is  good,  but 
the  condition  is  void. 

But  an  appointment  to  child  A, 
upon  a  certain  contingency,  and 
if  that  contingency  should  not  hap- 
pen, then  the  same  share  to  go  to 
child  B.J  is  a  good  conditional  Umit- 
ation  under  the  power.  So  it  is, 
if  the  event  on  which  the  shifting 
limitation  is  to  take  effect  be  some 
act  to  be  done  by  A,,  if  such  act  be 
consistent  with  the  scope  of  the 
power;  as  if  the  limitation  over  be 
to  take  effect  if  A,  do  not,  upon  the 
request  in  writing  of  the  appointor, 
maJLC  over  another  fund  derived  from 
a  different  source  to  the  other  objects 
of  the  power:  for  this  is  consistent 
with  the  intention  of  the  power, 
which  was,  that  the  donee  dliould, 
according  to  his  view  of  the  exigen- 
cies of  the  objects  of  the  power,  ap- 
point the  whole  fiind  to  all  of  them, 
or  to  some  only  in  exclusion  of  the 
others. 

If  the  condition  be  in  form  that 


A.  should  do  this  upon  the  request 
not  only  of  the  appointor,  but  of  his 
executors  or  administrators,  it  will 
be  construed  as  if  the  limitation  were 
inserted  in  the  instrument  creating 
the  power;  and  where  that  provides 
that  the  appointment  must  be  made 
so  as  to  ta^e  effect  within  twenty- 
one  years  after  the  death  of  the  ap- 
pointor, the  condition  will  be  valid. 

A  bill,  in  such  a  case,  by  a  married 
woman,  and  the  trustees  of  her  set- 
tlement, claiming  to  be  entitled  to 
the  share  so  appointed  to  her,  fireed 
from  the  conditional  limitation,  or, 
if  bound  to  elect,  for  an  inquiry 
whether  it  would  be  most  beneficisd 
for  the  persons  entitled  under  the 
settlement  to  take  under  the  appoint- 
ment or  not,  is  not  an  election.  Stroud 
V.  Normany  313 

4.  Where  a  power  of  appointment 
is  to  be  exercised  by  a  writing  under 
the  hand  and  seal  of  the  doneey  it 
cannot  be  exercised  by  a  will  exe* 
cuted  with  only  the  formalities  re- 
quired by  the  1  Yict  c.  26,  because 
the  essential  requisition  of  the  power 
is,  that  it  should  be  exercised  tmdlsr 
hand  and  seal,  and  the  statute  applies 
to  a  power  of  which  the  essentml  re- 
quisition is,  that  it  should  be  exer- 
cised by  wiQ,  and  the  formalities  are 
comparatively  unimportant. 

The  reason  that  such  a  power  would 
have  been  held  duly  exercised  before 
the  new  Wills  Act  by  a  will  under 
hand  and  seal  was,  because,  under 
the  general  word  ''writing,"  it  was 
indifferent  by  what  kind  of  instru- 
ment the  power  was  exercised,  pro- 
vided the  essential  solemnities  were 
complied  witL  BttckeU  v.  Blenh- 
hom  (5  Hare,  131),  not  followed. 
Weii  V.  Bay,  385 

POWER  OF  SALE. 
Sm  DiSENTAiuKO  Deed,  2. 
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PROTECTOR 


PRACTICK 

See  Amekdment. 

Appeal,  Obders  of  7th  Auouerr, 

1852. 
Chajcbebs,  Obdbrs  of  16th  Oo- 

TOBEB,  1850. 

Costs,  1,2. 
Evidence,  1,  2,  3,  4,  5. 

EXGEPnOK. 
FmENDLT  SOOIETIES. 

Mortgage. 

Motion  fob  Decbee,  1,  2. 

Official  Manager. 

Pabties,  1,  2. 

Plea. 

Pboduciion  of  Documents,  1, 2, 

3. 
Sale  by  the  Coubt. 
Stating  Pboceedings^  1,  2,  3. 
TbusteeAct,  1850,2. 
Tbustee  Relief  Act. 

PRIORITY. 
See  Chaboinq  Obdeb. 

PRIVITY  OP  ESTATE 

See  Injunction,  2. 

PROPITS. 
See  Benefit  Building  Societt. 

PRODUCTION  OP  DOCU- 

MENTS. 

See  Exception. 

1.  The  Plaintiff  impeaclied  a  cer- 
tain deed  in  the  Defendant's  posses- 
sion, and  stated  in  his  bill  that  this 
deed  had  been  left  with  the  Defend- 
ant as  a  securitj  for  a  loan  of  money 
which  had  since  been  repaid.  The 
Defendant,  in  his  answer,  admitted 
the  possession  and  relevancy  of  the 
impeached  deed,  and  stated  that  it 
was  a  bona  fide  conveyance  to  him 
for  valuable  consideration,  and  denied 
that  it  had  ever  been  so  deposited 
with  him  as  in  the  bill  mentioned : 


Jlelfi,  that,  as  the  Defendant  denied 
that  he  was  a  mortgagee,  the  Plain- 
tiff*8  whole  statement,  that  there  had 
been  sach  a  mortgage^  and.that  it  was 
paid  oS,  must  be  regarded;  and  tiiat 
the  Plaintiff  was  entitled  to  the  pro- 
duction of  the  deed :  secos  if  the  De- 
fendant had  claimed  the  privily  of 
a  mortgagee  to  refuse  production  of 
the  deed. 

If  a  title  deed  in  the  Defendant's 
possession  be  impeached,  all  subse- 
quent documents  which  depend  upon 
and  proceed  from  it,  maybe  required 
to  be  produced,  as  well  as  the  deed 
itself;  and,  th^^fore,  in  a  suit  to  set 
aside  a  conveyance  of  an  equity  of  re* 
demption  to  the  Defendant^  a  receipt 
for  the  mortgage  money  obtained  by 
him  after  the  date  of  the  deed  must 
be  produced.  Janes  v.  ■/onef,  A|^  vi 

2.  A  Defendant  will  not  be  ordei^ 
ed  to  produce  letters,  which,  together 
with  other  goods  in  a  portmanteau, 
have  been  pawned  by  him  before  the 
commencement  of  the  suit  Lidddl 
V.  NorUmj  App.  3d 

3.  Under  a  decree  in  an  adminis- 
tration suit,  a  creditor  supported  his 
claim  in  Chambers  by  the  production 
of  certain  documents.  The  Plaintiff 
believing  these  documents  to  be 
forged,  applied  to  have  them  deposit- 
ed wiUi  the  Chief  Clerk,  and  for  li- 
berty to  have  them  produced  to  be 
examined  by  scientific  persons,  to  test 
their  genuineness;  and  the  applica- 
tion was  granted,  the  creditor  s  solici- 
tor being  allowed  to  be  present  at 
such  examination.     Grovee  v.  Gtwee, 

App.  xix 

PROMISSORY  NOTE. 
See  Limitation  of  Aciions,  1,  2. 


PROTECTOR. 
See  Disentailing  Deed,  2. 


BESIDENCR 
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PUBLIC  COMPANY. 

See  Elbqit. 
WiLi^9. 

RATES. 
See  Charitable  Ubeb. 

RECIPROCITY. 

See  Injunction,  2. 

RECEIVER. 
See  Elegit. 

Jurisdiction. 

Mines,  1. 

Stating  Proceedings. 

RECITAL. 
See  Spbcialtt  Debt. 

RENT. 
See  Mines,  2. 

REPAIRS. 
See  Will,  3. 

RESIDENCR 

^00  DOMICIL. 

A  person  may  be  said  to  have 
more  than  one  residence.  If  he  have 
houses  in  different  places,  at  each  of 
which  he  keeps  an  estabHshment, 
each  may  be  called  his  residence, 
though  he  may  not  go  there  for 
years. 

But  the  meaning  of  the  word  ''  re- 
sidence "  is  different  from  '^  domicil," 
for  an  infant  has  the  domicil  of  his 
parents  until  he  attains  his  Ml  age 
and  does  some  act  to  acquire  a  new 
one ;  and  thus  his  domicil  may  be  in 
a  country  in  which  he  has  never  per- 
sonally been;  whereas  "residence" 
implies  personal  presence  at  some 
time  or  other. 

A  proviso  in  a  will,  requiring  the 


devisee  for  life  of  a  mansion  house 
and  estates  to  "  reside  "  there  for  six 
months  in  eveiy  year,  and  imposing 
a  penalty  for  breach  of  such  condi- 
tion, and  if  he  should  neglect  to  ob- 
serve it  for  five  years,  devising  the 
estate  to  others,  rendered  it  necessary 
for  the  devisee  to  be  personally  pre- 
sent in  the  house  168  days  in  each 
year,  in  order  to  escape  the  penalty 
or  forfeiture;  but  hddy  that  it  would 
be  sufficient,  if,  keeping  up  an  estab- 
lishment at  the  house,  he  were  merely 
to  visit  it  each  day;  and  that  it  was 
not  necessary  for  him  to  spend  a 
night  there.     Wakot  v.  Botfidd,  534 

RESIDUR 

See  Leaseholds^  1. 
Will,  7,  8. 

RESTRAINT  UPON  ANTICI- 
PATION. 

See  Power  of  Appointment^  1. 

RESTRAINT  OF  TRADR 

Upon  the  sale  of  the  business  of 
a  general  merchant  in  a  coimtry 
place,  the  vendor  agreed  to  give  a 
bond  for  a  sum  of  1600Z.  as  liqui- 
dated damages,  if  he  should  be  there- 
after concerned  in  any  "  trading  es- 
tablishment *"  within  a  neighbouring 
district,  comprising  a  considerable 
section  of  the  county  of  ComuodU: — 
Heldf  that  this  was  not  too  general 
a  restraint  of  trade,  and  specific  per- 
formance of  the  agreement  was  de- 
creed at  the  suit  of  the  vendor. 

In  construing  the  condition  of  such 
a  bond,  a  Court  of  law  would  take 
into  consideration  the  surrounding 
circumstances  at  the  time  of  exe- 
cuting the  bond,  and  would  consider 
the  words  ''trading  establishment'' 
to  mean  an  establishment  for  any 
trade   likely  to   inteifere  with   the 
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goodwill,  which  was  the  sabject  of 
the  sale.    Avery  v.  Longford,      663 

REVOCATION. 

See  GoPTHOLDS,  1. 
Electiok. 

SALE  BY  THE  COURT. 

See  Costs,  9. 

Yendob  and  Pubohaseb. 

Sect  55  of  the  15  &  16  Yict. 
c.  86,  gives  power  to  direct  a  sale 
before  the  hearing  in  those  oases 
only  in  which  the  Court  could,  un- 
der the  old  practice,  have  given  such 
direction  at  the  hearing.  Mcmdeno 
V.  Mandeno,  App.  iL 

SCOTLAND. 

See  DoMiaii. 

SETTLEMENT. 

See  Tbustee  and  Cestui  que  Tbust. 

1.  By  a  settlement  in  contempla- 
tion of  marriage,  reciting,  that,  the 
intended  husband  being  entitled  to 
certain  real  estate,  it  was  agreed,  on 
the  treaty  for  the  marriage,  that  he 
should  secure  to  the  intended  wife 
in  case  she  shoiQd  survive  him,  a  cer- 
tain annuity  by  way  of  jointure  ''in 
manner  thereinafter  expressed,"  the 
husband  demised  certain  real  estate 
to  trustees  for  a  long  term  of  years, 
upon  the  trusts  thereinafter  declared, 
and  then  covenanted  that  his  heirs, 
executors,  administrators,  or  assigns, 
should  pay  the  jointure  to  his  wife 
surviving  him,  upon  certain  specified 
days;  and  the  covenant  was  followed 
by  a  declaration  that  the  demised 
lands  were  to  be  held  upon  trust  for 
the  settlor  until  some  de&iQt  in  mak- 
ing any  of  the  payments  of  the  joint- 
ure;  and,  in  case  of  non-payment  of 


any  part  for  forty  days  next  after  any 
day  of  payment^  then,  upon  trust  to 
secure  die  same: — ffeld,  ihat,  as  be- 
tween the  real  and  personal  represen* 
tatives  of  the  settlor,  the  land  was  the 
primaiy  fund  for  payment  of  the  join- 
ture, because  the  jointure  was  not  in 
satif^tion  of  any  debt  due  from  the 
settlor  at  the  time  of  executing  the 
settlement^  nor  had  his  personal  es^ 
tate  been  augmented  by  any  con- 
sideration given  for  it ;  and  therefore 
the  presumption  was,  that  a  primaiy 
charge  upon  the  land  was  intended; 
and  that  presumption  was  not  rebut- 
ted by  anything  in  the  recitals^  or 
in  the  form  of  the  deed  of  settlement. 
Zooeemore  v.  Knapmanf  123 

2.  By  a  marriage  settlement^  the 
father  of  the  intended  husband  agreed 
to  settle  a  money  bond  and  certain 
real  estates  on  the  intended  husband 
and  wife,  during  their  joint  lives; 
and,  after  the  death  of  the  husband, 
if  the  wife  should  survive,  on  her  for 
life,  and,  after  her  decease  or  second 
marriage,  upon  the  children ;  and  it 
was  agreed,  that,  if  thehusband  should 
die  before  his  wife,  three  trustees 
should  be  appointed  to  take  care  of 
the  property  for  the  child  or  children 
of  the  marriage.     The  marriage  was 
solemnised,  and  there  was  issue  of  it. 
The  husband*s  &ther  died,  leaving 
his  son,  the  husband,  his  sole  execu- 
tor, who  thereupon  took  possession  of 
the  bond,  and  deposited  it  with  his 
bankers,  who  had  no  notice  of  the 
settlement^   to  secure  a  loan  from 
them.     The  husband  then  died  in- 
solvent, leaving  his  wife  surviving. 
In  a  suit  concerning  the  trust  pro- 
perty, trustees  thereof  having  been 
appointed  by  the  Court : — ffeU,  that 
they  might  redeem  the  bond  by  rais- 
ing money  for  that  purpose  out  of 
other  parts  of  the  property  included 
in  the  settlement.   Sharshaw  v.  Gibbe, 
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SPECIALTY  DEBT. 

A.,  being  indebted  to  B,,  made 
and  executed  an  indenture  between 
bimflelf  and  C,  to  which  B,  was  no 
party;  and  thereby,  after  reciting 
that  A,  stated  that  he  was  indebted 
to  ^.  in  a  certain  specified  sum,  A, 
oonreyed  and  assigned  all  his  real  and 
personal  property  to  C,  upon  trust 
to  sell,  and  out  of  the  proceeds  to  pay 
the  debt,  and  to  pay  the  surplus  to 
A,  And  the  deed  contained  a  cove- 
nant for  further  assurance: — ffddf 
that  the  debt  to  B,  was  not  converted 
into  a  specialty. 

Whether  that  would  have  been  the 
effect  if  B,  had  been  a  party  to  the 
deed,  or  if  C,  had  executed  it  as  B*8 
agent — Qtuiere,  Stone  v.  Van  Hey- 
ihuyeen,  721 

SPECIFIC  LEGACY. 
See  Will,  6. 

SPECIFIC  PEfiFORMANCK 

See  Leabehol]>s,  2. 

KBBTRADrr  OF  Trade. 


STATUTES. 
12  Anne,  a  16;  3  &  4  Will.  4,  c. 
98;  1  YiCT.  a  80;  3 &  4  Vict.  c. 37. 

See  UsUBT. 

5&6  Will.  4,  o.  76;  1  Vict,  a  78. 
See  Municipal  Cobpobation. 

1  Vict,  a  26. 

See  EuBcmoN. 

Power  of  Affointxent,  4. 
Wiling. 

6  &  7  Vict.  c.  94. 
See  Jurisdiction. 


58  Obo.  3,  G.  69. 
See  Vestry. 

1  &  2  Vict.  c.  110. 
See  Chaboino  OBDEa 

10  Geo.  4,  a  56;  6  &  7  Wilu  4, 
c.  32. 

See  Benefit  Building  Socibty. 

3  A  4  Will.  4,  o.  106. 
See  Election. 

9  Geo.  2,  c.  36. 
See  Charitable  Uses. 

3  A  4  Will.  4,  a  27. 

See  Lunacy. 

10  Geo.  4,  c.  56. 
See  Fbiendly  Societies. 

WiNDiNa-UF  AcT8,a848, 1849. 
See  Official  Manaoeb. 

15  <k  16  Vict.  c.  86. 

See  Chambebs. 

Evidence,  2,  3,  4. 

ExcEPnoN. 

Motion  fob  Decree,  1,  2. 

Parties,  1,  2. 

Sale  by  the  Court. 

9Geo.  4,al4;  3  ife  4  Will.  4, c.  27. 
jSm  Lucttation  of  Actions. 

10  A  11  Vict,  a  96. 
See  Trustee  Belief  Act. 

By  the  38  Geo.  3,  c.  IxviiL,  inti- 
tuled An  Act  for  the  hetter  govern- 
ment and  regulation  of  the  Shrews- 
bury School,  the  preamble  of  which 
recited  certain  grants  to  the  bailifife 
and  burgeases  of  Shrewsbury,  includ- 
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ing  that  of  the  presentation  to  the 
living  of  St  Ma/ry^  as  having  been 
made  for  the  advancement  of  the 
school,  and  referred  to  certain  roles 
and  ordinances  touching  the  revenues 
and  government  of  the  school  (some 
of  which  rules  prescribed  that  the 
person  from  time  to  timd  appointed 
to  serve  the  ministry  in  the  church 
of  St.  Mary  should  be  such  a  fit  man 
as  had  been  brought  up  at  the  school, 
and  a  graduate,  being  a  burgess's  son 
of  Shrew^mry,  if  any  such  could  be 
found);  and  also  recited,  that  many 
of  the  existing  rules  had  been  found 
inexpedient;  and  that  it  woiQd  tend 
to  the  advancement  and  good  of  the 
school  that  other  rules  better  adapted 
to  the  present  situation  of  the  school, 
and  more  calculated  for  the  due  man- 
agement of  its  revenues,  should  be 
established :  it  was  enacted,  that  the 
existing  rules  should  be  repealed; 
and,  amongst  other  things,  it  was 
declared,  that  the  right  of  nomina- 
tion to  St.  Mary'8  was  in  the  mayor, 
aldermen,  anck  assistants  of  Shrewa- 
bury,  and  their  successors;  and  it 
was  enacted,  that  they  should  ap- 
point '^a  fit  and  proper  person  duly 
qualified  according  to  law,"  provided 
that  in  such  appointment  such  per- 
son should  be  preferred,  ceteris  pari- 
bus, who  should  have  been  brought 
up  at  the  school,  and  should  be  a 
graduate,  and  also  the  son  of  a  bur- 
gess of  Shrewsbury;  and  if  there 
were  no  burgess's  son  of  that  de- 
scription, then  a  preference  should  be 
given  in  like  manner  to  such  person 
of  the  above  description  bom  in  G, 
Except  that  it  should  be  lawful  to 
bestow  the  living  upon  either  of  the 
masters  of  the  said  school  after  he 
should  have  resigned  his  mastership, 
notwithstanding  any  such  claim  or 
preference  as  aforesaid ;  and  that  such 
master  should  be  capable  of  holding 
the  living  "equally  the  same  as  if  he 
had  been  of  the  description  herein- 


before mentioned:" — Hdd,  that  the 
words  ''cieteris  paribus"  in  the  star 
tute  referred  tcr  the  previously  speci- 
fied qualification  of  being  fit  and  pro- 
per, and  duly  qualified  acoording  to 
law,  and  not  to  the  general  qualifica- 
tions of  a  candidate  for  the  duties  of 
a  clergyman. 

In  construing  an  Act  of  Parlia- 
ment or  any  other  instrument  the 
Court  is  at  liberty  to  regard  the  state 
of  the  law  at  the  time,  and  the  fisu^ts 
which  the  preamble  or  redtals  of  the 
Act  or  instrument  prove  to  have  been 
the  existing  droumstances  at  the  time 
of  its  preparation. 

Construing  this  statute  by  the 
aid  of  the  preamble,  it  was  intended 
to  benefit  the  school;  but  it  would 
not  be  a  benefit  to  the  school,  i^  by  . 
the  words  ''cieteris  paribus,"  the 
scholars,  in  the  competition  for  these 
livings,  were  to  be  brought  into  com- 
parison with  any  oth^  candidates 
who  might  ofier,  and  the  trustees 
were  directed  to  choose  out  of  all  the 
candidates  the  one  whom  they  might 
think  possessed  the  highest  qualifica- 
tions for  the  ofiice  of  a  clergyman. 

Such  a  trust  would  be  extremely 
vague  and  imsatis&ctory,  and  might 
lead  to  an  absurd  result,  for  the  gene- 
ral qualifications  for  holy  ortlers  are 
so  numerous,  and  the  trustees  might 
differ  so  much  as  to  their  relative 
imix)rtance,  that  it  might  happen 
that  they  would  concur  to  elect  some 
person  not  a  scholar,  each  for  a  dif- 
ferent reason,  when  all  thought  the 
school  candidate  to  be  superior  in 
every  respect  save  that  which  influ- 
enced their  respective  vote& 

The  direction  to  the  trustees  to 
appoint  a  ''fit  and  proper  person"  is 
not  mere  surplusage,  but  restricts 
their  choice  within  narrower  limits 
than  that  of  an  ordinary  patron,  who 
may  appoint  any  one,  subject  only  to 
the  bishop's  power  to  reject  the  nomi- 
nee; for  instance,  these  words  would 
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Tender  it  improper  for  the  trustees 
to  appoint  a  very  old  man,  which  the 
bishop  could  not  prevent. 

The  words  "c»teris  jiaribus"  are 
necessarilj  limited  by  the  subject  to 
^wliich  they  apply.     In  this  statute 
tbey  were  applied  not  to  the  qualifi- 
cations of  a  schoolmaster,    or  any 
other  profession  but  that  of  a  clergy- 
man, and  there  is  authority  as  wbII 
as  reason  for  limiting  these  words 
further  to  those  quaSfications  only 
which  were  previously  specified   in 
the  Act;   and  although   the  word 
"paria"  implies  comparison,  yet,  as 
no  mode  of  examination  was  sug- 
gested in  the  Act,  and  as  the  power 
of  nomination  was  given  to  a  body 
not  peculiarly  well  fitted  to  conduct 
such  an  examination,  and  it  was  not 
required  in  terms  that  they  should 
select  the  most  fit  person,  it  was  most 
probably  the  intention  of  the  legis- 
lature that  the  words  should  be  so 
limited.      Ths   AUomey-General   v. 
The  Eofrl  of  Fawie,  186 

STAYING  PROCEEDINGS. 
1.  In  a  foreclosure  suit,  the  Court 
will  not  stay  proceedings  on  the  ap- 
plication of  a  Defendant,  except  up- 
on the  terms  of  his  paying  down  or 
having  previously  paid  or  tendered 
to  the  Plaintiff  his  principal  and  in- 
terest and  all  the  costs  of  the  suit. 
Other  incumbrancers,  who  are  par- 
ties to  the  suit,  have  not  such  an  in- 
terest in  it  as  to  enable  them  suc- 
cessfully to  oppose  a  motion  to  stay 
proceedings,  because  the  Plaintiff 
might  at  any  time  dismiss  the  bill 
against  them  upon  payment  of  their 
costs. 

The  Court  will  not  make  an  order 
to  stay  proceedings  upon  payment  of 
principii  interest^  and  costs  on  a^w- 
ture  specified  day,  however  near,  be- 
cause the  right  of  a  mortgagee  is  to 
pursue  any  or  all  of  his  remedies 


without  hindrance,  until  he  actually 
obtains  payment  of  his  demand. 

When  a  suit  is  brought  to  a  con- 
clusion upon  a  motion  of  this  kind, 
moneys  in  the  hands  of  a  receiver 
appointed  in  the  suit  belong  to  the 
person  who  was  in  possession  of  the 
estate  when  the  receiver  was  appoint- 
ed.    FayrUer  v.  Carew,  App.  xxxvi. 
2.  In  a  suit  for  foreclosure  and  re- 
demption by  one  of  several  succes- 
sive mortgagees,  upon  motion  by  a 
subsequent   incumbrancer,    the   bill 
was  ordered   to  be  dismissed  with 
costs  against  all  the  other  Defend- 
ants, without  prejudice  to  any  other 
suit,  upon  payment  by  the  Defendant 
moving  of  a  certain  sum  of  money 
into  Court  on  or  before  a  certain  day, 
such  money  to  be  invested  and  accu- 
mulated.    The  Plaintiff  to  pay  the 
taxed  costs  of  all  the  other  Defend- 
ants, and  to  have  them  over  from  the 
Defendant  moving,  who  was  ordered 
to  pay  to  the  Plaintiff  and  other  De- 
I  fendants  their  costs  of  this  applica- 
I  tion;  and  the  Defendant  moving,  by 
his  coimsel,  imdertaking  to  indemni- 
fy the  Plaintiff  against  any  proceed- 
ings which  might  be  taken  in  the 
meantime  by  any  party  for  redeem- 
ing the  Plaintiff's  securities — a  re- 
ference was   directed,   to    ascertain 
what  was  due  to  the  Plahitiff  for 
principal  and  interest;  and  the  Tax- 
ing Master  was  ordered  to  tax  his 
costs  and  those  of  the  mortgagees 
other  than  the  Defendant  moving, 
who,  as  well  as  the  Plaintiff  were  to 
have  liberty  to  apply.    Jones  v.  Tir^ 
ney,  App.  xlv. 

3.  In  a  suit  for  foreclosure,  on  mo- 
tion by  a  subsequent  mortgagee,  the 
bill  was  ordered  to  be  dismissed  on 
the  mover  paying  into  Court  a  fixed 
sum  on  or  b^ore  a  day  specified,  to 
answer  the  Plaintiff's  claim,  and  the 
costs  of  the  Plaintiff  and  other  Defend- 
ants.   ChaUieY.  Gvn/nm,    App.  xlvi. 
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STOCK  IN  THE  FUNDS. 
See  Will,  5. 

SUBSTITUTION. 

SUT^RENDER 
See  Copyholds,  1,  2, 

SURETY. 

It  is  Tery  questionable  whether 
the  sureties  of  the  bond  usually  given 
by  an  official  assignee  in  bankruptcy 
to  the  Chief  Registrar  and  another 
Registrar  of  the  Court,  for  the  pro- 
per performance  of  his  duties,  would 
be  discharged  from  their  suretyship 
by  the  neglect  of  the  creditors'  assig- 
nees in  the  bankruptcies  in  which  he 
acted  to  exercise  that  supervision 
over  his  conduct,  which,  by  the  sta- 
tutes and  rules  in  bankruptcy,  it  is 
their  duty  to  do.  The  bond  seems 
to  be  given  to  the  Registrars,  and 
not  to  the  creditors*  assignees,  as  ob- 
ligees, for  the  express  purpose  of  pre- 
venting the  negUgence  of  the  assig- 
nees having  that  effect 

In  such  a  case,  the  negligence,  in 
order  to  discharge  the  sureties^  must 
amount  to  connivance  at  the  official 
assignee's  getting  the  fund  into  his 
hands  improperly;  or  must  be  so 
gross  as  to  be  equivalent  to  a  wilful 
shutting  of  the  eyes  to  the  fraud 
which  he  is  about  to  commit. 

An  injunction  to  restrain  an  ac- 
tion against  the  surety  refused  upon 
an  interlocutory  application,  in  a  state 
of  circumstances,  not  shewing  a  suf- 
ficient probability  that  such  a  case 
would  be  proved  on  further  investi- 
gation as  would  entitle  the  surety  to 
be  protected  by  a  perpetual  injuno- 
tion  at  the  hearing. 

Effect  of  the  rules  in  bankruptcy 
providing  for  the  supervision  of  the 


TENANT  FOR  UFR 

official  assignee  by  the  commiflnoiiflr 
and  creditors'  aamgneea     Dauman  t. 

SURVIVING. 
See  Will,  11. 

TAXATION. 
See  LuHACT. 

TENANT  FOR  LIFK 

1.  A  tenant  for  life  of  an  estate 
subject  to  a  mortgage  is  not  liable,  as 
between  himself  and  the  remainder- 
man or  reversioner  in  fee,  to  pay  out 
of  the  rents  and  profits  of  the  estate 
arrears  of  interest  on  the  mortgagi^ 
which  accrued  due  during  the  life  of 
a  preceding  tenant  for  life,  who  died 
insolvent ;  but  such  arrears  are  pri- 
marily a  charge  upon  the  inheritance. 

Observations  on  the  dicta  in  Lord 
Penrhyn  v.  Hughee,  (5  Ves.  106). 

A  second  tenant  for  life  cannot 
charge  upon  the  inheritance  money 
expended  by  him  in  repairs^  whidi 
ought  to  have  been  performed  by  the 
first  tenant  for  life,  unless  the  ex- 
pense was  occasioned  by  wilful  waste 
done  by  him.  Sharahau>Y.GiJbbe,Z^^ 

2 .  Courts  of  equity  have  no  means 
of  interfering  in  cases  of  pemUseive 
waste  by  a  tenant  for  life  of  real  pn>- 
perty. 

There  is  no  implied  trust  to  keep 
the  property  in  repair  imposed  upon 
a  tenant  for  life  under  a  will;  for,  if 
there  were,  he  could  not  convey  away 
his  life  estate  without  committing  a 
breach  of  trust,  nor,  if  he  did,  would 
he  get  rid  of  the  trust  by  so  doing. 

A  trustee,  to  whom  real  property 
is  devised  in  trust  for  one  for  Hf^ 
cannot  interfere  with  the  possession 
of  the  equitable  tenant  for  life,  be- 
cause he  neglects  to  keep  the  pro- 
perty in  repair;  but  if  the  tenant  for 
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life  la  committiiig  ocIim  waste,  it 
seems  that  the  trustee  may,  and  pro- 
l>a.l)l7  ought  to  interfere,  at  least  if 
Hie  persons  entitled  in  remainder  are 
Tuider  disability.     Therefore,  such  a 
tarustee  is  not  liable  to  the  remain- 
derman for  the  neglect  of  the  tenant 
for  life  to  repair.  Powys  r.  Blagrave, 

495 

TITLR 
See  Leaseholds,  2. 


TITLE  DEEDS. 
See  PRODUcnoN  of  DocuMENiia 

TRADR 
See  Restrauit  of  Trade. 


TRUSTEE  AND  CESTUI  QUE 
TRUST. 

See  Annuitt. 

Charoino  Order. 
Settleuemt. 
Tenaitt  for  Life,  2. 
Voluntary  Trust. 

By  a  settlement  made  in  contem- 
plation of  marriage,  a  lady  assigned 
a  certain  sum  of  money  and  interest^ 
due  to  her  from  a  trading  firm,  to 
one  of  the  partners  in  the  firm  and 
the  Plaintiff,  as  trustees,  upon  trust, 
to  permit  the  fund  to  remain  in  the 
hands  of  the  firm  until  the  trustees 
should  be  requested  by  the  settlor,  in 
writing,  to  call  it  in,  and  upon  such 
request  to  call  in  and  compel  pay- 
ment of  the  same,  and  invest  it,  and 
to  hold  such  sum  and  the  investment 
upon  the  trusts  therein  mentioned; 
and  it  was  provided,  that  it  should 
be  lawful  for  the  trustees,  with  the 
consent  of  the  settlor,  after  giving  to 
the  partner  trustee,  or  any  other 
member  of  the  firm,  three  months 
notice  in  writing,  to  call  in  the  said 


fund;  but  that,  so  long  as  it  re- 
mained in  the  hands  of  the  firm  with 
the  consent  of  the  settlor,  the  trus- 
tees were  not  to  be  answerable  for 
any  insufficiency  thereoC  The  firm 
suspended  payment,  and  made  a  com- 
position with  their  creditors;  and 
after  such  suspension,  the  settlor,  for 
the  first  time,  requested  the  trus- 
tees to  call  in  the  fund.  The  Plain- 
tiff thereupon  requested  his  co-trus- 
tee to  pay  the  money.  Upon  his 
refusal  to  do  so,  the  Plaintiff  filed  his 
bill  against  this  co-trustee  and  the 
cestuis  que  trusty  to  have  the  trust 
executed  by  the  Court,  and  himself 
indemnified : — Hdd,  that  the  partner 
trustee  must  be  considered  as  having 
the  fund  in  his  hands  from  the  expir- 
ation of  three  months  after  the  no- 
tice requiring  him  to  pay  it;  and 
that,  therefore,  a  decree  for  payment 
of  the  debt  might  be  made  against 
him,  although  the  other  partner  in 
the  firm  was  not  a  party  to  the  suit. 
If  adult  cestuis  que  trust  insist 
upon  their  strict  rights,  the  Court 
will  not  exercise  any  discretion  for 
the  benefit  of  other  cestuis  que  trust 
who  are  infimts.   Norton  v.  Steinkoj^, 

45 

TRUSTEE  ACT,  1850. 

L  The  Court  has  authority  to 
make  a  vesting  order  under  the  Trus- 
tee Act,  1850,  in  cases  whore  there 
is  nothing  to  prevent  a  conveyance 
of  the  trust  property  to  the  trustees 
appointed  by  the  Court  In  re  Man- 
ning's Trtjute,  App.  zxviii 

2.  The  infimt  heir  of  a  person  who 
Has  died  intestate,  leaving  real  estate 
which  he  had  in  his  lifetime  contract- 
ed to  sell,  is  not  a  constructive  trus- 
tee for  the  purchaser  within  the 
Trustee  Act,  1850,  unless  he  has  been 
declared  to  be  so  by  a  decree  of  the 
Court    In  re  CarpeTUer,  418 
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TRUSTEE  RELIEF  ACT,  10  &  11 
Vicrr.  a  96. 

Under  the  Trustee  Relief  Act^  the 
Court  has  power  to  decide  all  ques- 
tions that  may  arise  concerning  the 
fund  in  Court,  just  as  in  a  suit,  and 
may  if  necesaaiy  direct  any  issue  to 
determine  the  sanity  of  any  person, 
or  for  like  purposes. 

A  suit  is  necessary  if  there  are  cre- 
ditors or  other  unascertained  claim- 
ants of  the  fund.  In  re  Allen's  Trust,  li 

USURY. 

Ka  promissoiy  note  be  giyen  paya- 
ble on  demand  for  100/.,  with  inter- 
est at  a  higher  rate  than  5/.  per  cent, 
per  annum,  and  the  debt  and  inter- 
est be  further  secured  by  a  deposit  of 
title  deeds  of  land,  the  promissory 
note  is  good,  but  the  deposit  is  in- 
valid. This  would  have  been  so  be- 
fore 2  <fe  3  Vict.  c.  37;  for  the  stat 
12  Anne,  c.  16,  invalidated  all  con- 
tracts for  the  loan  of  money  at  a 
higher  rate  of  interest  than  5L  per 
cent,  per  annum,  and  the  subsequent 
Acts  of  3  <k  4  WUL  4,  c  98,  and  1 
Yict.  c.  80,  excepting  short  bills  and 
notes  only,  left  all  other  securities, 
though  for  the  same  debt,  to  be  af- 
fected by  the  12  Anne,  c.  16. 

When  title  deeds  were  originally 
deposited  to  secure  an  usurious  con- 
trjict,  and  afterwards  a  further  ad- 
vance was  made  at  a  higher  rate  of 
interest,  but  upon  a  personal  contract 
which  was  not  void  by  the  usury  sta- 
tutes, and  it  was  subsequently  agreed 
by  parol  that  a  mortgage  should  be 
made  of  the  hereditaments  to  which  the 
deeds  related  for  both  debts,  with  inter- 
est at  5L  per  cent,  per  annum : — Held, 
that,  the  original  deposit  being  void, 
the  subsequent  parol  agreement  could 
not  be  sustained  as  a  fresh  deposit, 
for  the  deeds  must  be  regarded  as 
having  been  from  the  first  in  the  pos- 


session, not  of  the  lender,  but  of  the 
borrower,    James  v.  Rice,  231 

YENDOR  AND  PURCHASER 

See  CovENAirr,  1. 

DiSENTAILINO  DkED. 

In  a  sale  by  the  direction  of  the 
Court,  the  particulars  of  sale  stated, 
that  Lot  12  comprised  a  house  ''at 
present  in  the  occupation  of  C,  at  a 
rental  of  per  annum  42^"     The  pur- 
chaser of  this  lot  paid  the  deposil^ 
and  his  purchase  was  confirmed  by 
oi*der  absolute,  aud  he  then  obtained 
an  order  for  payment  of  the  remain- 
der of  the  purchase-money  into  Court. 
The  purchaser  afterwards  discovered 
that  G.  was  not  tenant  to  the  ven- 
tlors,  but  to  some  person  who  claimed 
by  an  adverse  title: — Hdd,  that  the 
description  in  the  particulars  of  sale 
must  mean  that  C,  was  tenant  to  the 
vendors  for  a  limited  period  at  a 
given  rent,  and  that  this  was  a  repre- 
sentation so  different  firom  the  fiict, 
that  it  amounted  to  such  bad  &ith 
on  the  vendors'  part,  as  would  induce 
the  Court  to  discharge  the  purchaser 
from  his  contract     LacMan  v.  Bey- 
nolds,  52 

YESTRY. 

A  burial  board,  appointed  un- 
der the  15  &  16  Yict.  a  85,  hdd  be- 
fore the  vestry  of  the  parish  a  pix>po- 
sal  that  the  board  should  be  autho- 
rised to  borrow  any  sums  of  money 
not  exceeding  20,000/L,  for  their  pur- 
poses. This  proposal  was  not  put  to 
the  vote  by  a  show  of  hands,  but  was 
met  by  an  amendment,  that  the  mat- 
ter should  be  referred  back  to  the 
board  to  be  reconsidered;  and  a  show 
of  hands  being  taken  upon  this 
amendment^  it  was  carried  by  a  ma- 
jority. A  division  was  then  de- 
manded, whereupon  the  chairman 
said,  that  there  should  be  a  poll  upon 
the  original  proposal  and  the  amend- 
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ment  together;  and  that  the  Votes 
must  be  affirmatiTel j  for  one  or  the 
other,  and  not  negatively  as  to  either; 
and  that  no  further  amendment  could 
afterwards  be  received.  A  majoritj 
of  affirmative  votes  were  given  for 
the  original  resolution: — Hdd,  that 
the  proceeding  was  too  informal  to 
authorise  the  burial  board  to  borrow 
the  money;  for  that  no  show  of  hands 
having  becoi  taken  upon  the  original 
resolution,  it  could  not  properly  be 
put  to  the  poll,  having  regani  to  the 
provisions  of  the  special  Act  regulat- 
ing the  proceedings  of  this  particular 
vestry. 

Heldy  also,  that  the  manner  of  put- 
ting the  resolution  and  amendment 
to  the  poll,  and  requiring  only  affirm- 
ative votes  on  each,  was  informal, 
because,  the  majority  of  votes  being 
given  for  the  original  proposition  did 
not  prove  that  it  was  preferred  to 
any  other,  but  merely  to  that  particu- 
lar proposition  which  had  been  put  as 
an  amendment,  and  which  was  not  a 
direct  negative  of  it. 

A  "  division  "  of  a  vestry,  **  to  be 
taken  in  the  manner  prescribed  by 
the  58  Geo.  3,  c.  69,"  may  be  taken 
by  a  poll  of  all  the  ratepayers,  such 
poll  being  an  adjournment  of  the  ves- 
tiy. 

At  such  poll,  the  original  proposi- 
tion and  an  amendment  inconsistent 
with  it,  being  the  only  one  pro[ 
may  be  put  to  the  vote,  and 
tive  and  negative  votes  maybe  taken 
upon  each,  and  in  that  way  the  sense 
of  the  voters  may  be  ascertained. 

Observations  upon  the  best  mode 
of  taking  the  opinion  of  a  meeting 
upon  a  resolution  and  amendment. 
EU  V.  TheBwrialBoa/rd,  St  Mcvn/a, 
Idingion,  449 

VOLUNTARY  SETTLEMENT. 

See  Exoneration. 


VOLUNTARY  TRUST. 

A  man,  in  his  last  illness,  a  few 
days  before  his  death,  made  a  codicil 
to  his  will,  giving  certain  benefits  to 
his  son-in-law  A.,  and  appointing  B. 
his  executor.  On  the  same  day,  the 
testator  drew  a  cheque  on  a  plain 
sheet  of  paper  for  900^.,  payable  to 
B,,  to  whom  he  owed  200L,  and  wrote 
on  the  same  sheet:  "A.  200L,  B,  200^., 
executorship  fund  500/."  The  cheque 
was  presented  and  paid  before  the 
testator's  death : — Held,  that  this  was 
not  a  donatio  mortis  caus^  but  a 
complete  trust  of  200/.  in  A 'a  favour ; 
and  that  it  was  not  necessary  that  he 
should  have  any  notice  of  it  previ- 
ously to  the  testator's  death. 

A  donatio  mortis  caus&  is  subject 
to  the  donor's  debts.  Tate  v.  LeOr- 
head,  658 

2.  Avoluntary  assignment  by  deed 
of  the  assignor's  interest  in  a  sum  of 
stock  standing  in  the  names  of  trus- 
tees, upon  trust  for  him,  is  a  complete 
transfer  of  such  interest  as  between 
the  donee  and  the  representatives  of 
the  donor,  although  no  notice  of  the 
deed  was  given  to  the  trustees  in  the 
donor's  lifetime;  because  no  further 
act  on  the  part  of  the  donor  was  re- 
quisite to  complete  the  gift. 

In  such  a  case  the  donee  could 
compel  the  trustees  to  transfer  the 
stock  to  him,  without  making  the 
donor  or  his  representatives  parties 
to  the  suit. 

If,  however,  the  trustees,  before 
notice  of  the  deed,  transferred  the 
stock  to  another  person,  the  donee 
would  have  no  remedy  against  them. 
Donaldson  v.  Donaldson,  711 
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enlisted  in  the  East  India  Company's 
service,  and  was  about  to  be  sent  to 
the  East  Indies,  the  Court  ordered  a 
habeas  corpus  to  be  issued,  directed 
to  the  sergeant  in  whose  charge  he 
was,  to  bring  up  the  body  of  the 
waid;  and,  on  the  return  of  the  writ, 
upon  a  motion  for  the  infant's  dis- 
charge, made  an  order  that  he  should 
not  be  removed  out  of  the  jurisdic- 
tion without  leave  of  the  Court; 
and  directed  that  this  order  should  be 
served  upon  the  East  India  Company, 
and  on  their  officer  in  command  at 
the  dep6t  where  the  recruits  were 
stationed;  and  that  the  motion  should 
stand  over  until  the  next  motion  day; 
and,  upon  that  day,  the  former  order 
having  been  duly  served,  ordered  that 
the  infant  should  be  discharged  and 
delivered  over  to  his  guardian.  Roch- 
ford  V.  Hachnan,  308 

2.  It  is  a  contempt  of  Court  to  re- 
move an  in£uit  ward  of  Court  out  of 
whe  jurisdiction,  even  where  he  has 
enlisted  in  the  army  without  leave  of 
the  Court,  by  sending  him  with  the 
reigiment  on  foreign  service. 

A  ward  of  Court  having  so  enlist- 
ed, and  having  been  sent  to  Irekmdy 
upon  the  petition  of  his  guardian  for 
discharge  of  the  infant,  the  Court 
concurring  with  the  guardian  in 
thinking,  that^  under  all  the  cir- 
cumstances of  the  case,  it  was  bet- 
ter for  the  infant  to  remain  in  the 
army,  ordered  the  petition,  as  to  that 
part  of  it,  to  stand  over,  with  liberty 
to  apply;  and  that  the  guardian 
should  continue  as  such;  but  that 
the  allowance  previously  made  fpr 
the  infimt's  maintenance  should  be 
discontinued;  and  provided  for  the 
expenses  of  the  guardian  in  the  mat- 
ter out  of  the  income  which  had  been 
till  then  applied  for  the  infant's  main- 
tenance.    Ucariwn  v.  GoodaU,    310 

WASTE. 
See  Tenant  for  Life,  2. 


WILL 

See  Ahnuitt. 
Chabge. 
C0FTHOLD& 
ELBcrnoN. 
Leaseholds,  1,  3. 
Power  of  Appoianisra,  4. 
Residence. 

1.  A  devise  to  A,  for  life,  remaiii' 
der  if  A.  should  die  leaving  issue  to 
her  said  issue,  to  be  distributed  be- 
tween them  share  and  share  alike,  as 
three  gentlemen  learned  in  the  law 
should  affix  the  same;   bat  if  A. 
should  die  leaving  no  issue,  in  trust 
to  sell  and  divide  the  proceeds  be- 
tween the  grand-children  of  B.  and 
C,  share  and  share  alike;  but  if  2>. 
should  outlive  A.,  then  a  part  not  to 
be  sold  till  after  the  decease  of  i>. : — 
ffdd,  that  A .  took  an  estate  tail ;  that 
the  gift  to  the  issue  was  not  an  ab- 
solute interest^  for  the  power  of  dis- 
tribution was  not  a  power  to  limit 
the  estate  they  were  to  take,  but 
only  to  divide  ^e  land  among  theoa; 
but  that  the  gift  over  was  upon  an 
indefinite  failure  of  issue,  notwith- 
standing the  reference  to  2>.'s  sorviv- 
ing  A.,  which  might  tend  to  shew 
that  the  gift  over  was  to  take  effect 
on  a  fiulure  of  issue  at  ^.'s  deatL 

"  Issue  "  is,  prim&  fade,  equivalent 
to  ^em  of  the  body;"  but  the  Court 
leans  against  so  construing  it  when 
thero  are  other  expressions  in  the 
will  to  control  that  meaning.     If    . 
words  of  limitation  be  supperadded, 
as  a  gift  to  ''  issue  and  their  hein^" 
the  issue  take  as  purchasers  in  fee 
simple,  and  a  gift  over  on  a  general 
feilure   of   issue    operates   nothing. 
Kcnanagh  v.  Morkmdi  16 

2.  A  will  contained  a  l^acy  of 
300/.  to  Commodore  P.  R,  of  i9.,and 
a  like  legacy  to  the  children  of  P. 
ff,  B.     Thia  last  l^acy  was  claimed 
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by  the  three  children  of  J7.  0.  D., 
and  also  adveTsely  bj  the  five  chil- 
dren of  P,  D,,  whose  real  name  was 
P.  J,  2>.  F,  J.  D.  and  H.  0.  D, 
were  both  in  the  same  degree  of  rela- 
tioTiship  to  the  testatrix,  and  she  had 
g^ven  like  legacies  to  their  brothers 
and  sisters.  H,  0,  D,  was  dead  at 
the  date  of  the  will  :—Hdd,  that  the 
previous  gift  to  Comodore  P,  D.,  and 
the  &ct  that  the  gift  was  not  to  the 
children  of  "  the  said  "  P.  H,  i).,  to- 
gether with  the  intention  manifested 
in  the  will  to  provide  for  all  the 
members  of  the  D.  familj,  was  suffi- 
cient to  enable  the  Court  to  decide, 
upon  the  face  of  the  will,  that  the 
children  of  H.  0,  D,  were  intended, 
although  there  was  no  reference  to 
him  as  "the  late"  H.  0,  D. 

Hddy  also,  that  this  construction 
did  not  strike  out  the  name  "  P.**  but 
treated  it  as  having  been  used  bj 
mistake. 

Rdd^  lantlj,  that  extrinsic  evi- 
dence of  the  intention  of  the  testa- 
trix was  not  admissible,  although  it 
might  have  been  if  there  had  been 
only  one  class  of  claimants.  Dovglca 
V.  FeOaws,  114 

3.  A  testator  bequeathed  a  sum  of 
stock  to  trustees,  upon  trust,  during 
sixty  years  from  his  death,  if  the  law 
should  allow,  or,  if  not,  then  during 
the  lives  of  his  two  sons  and  of  the 
survivor,  and  twenty-one  years  after 
his  death,  to  lay  out  the  dividends  in 
repairing  and  insuring  the  houses, 
&c.  on  his  farms,  called  H,  and  S.  (it 
being  his  desire,  that,  upon  no  ac- 
count, should  the  timber  of  such 
&rms  be  cut  down  during  the  said 
term  of  sixty  years,  on  pain  that  the 
person  so  cutting  such  timber  should 
lose  all  interest  in  the  said  estates, 
as  if  he  were  dead),  and  upon  trust 
to  pay  the  surplus,  if  any,  of  the  said 
dividends  equally  among  the  persons 
for  the  time  being  in  possession  of 


the  estates  under  his  will,  during  the 
continuance  of  the  said  trust;  and 
immediately  after  the  expiration 
thereof,  to  transfer  one  moiety  of  the 
said  stock  to  the  person  then  in  pos- 
session of  the  H,  farm,  such  person 
being  one  of  his  sons,  or  a  descend- 
ant of  a  son;  but  if  not,  then  to  the 
descendants  of  the  testator's  brothers 
and  sisters,  and  to  pay  the  other 
moiety  in  like  manner  to  the  person 
in  possession  of  the  «S^.  farm.  And 
the  testator  devised  the  H,  farm  to 
the  same  trustees,  in  fee,  upon  trust 
for  his  son  John,  for  ninety-nine 
years,  if  he  should  so  long  live,  re- 
mainder to  the  use  of  his  first  and 
other  sons  in  tail,  with  divers  re- 
mainders over.  And  the  testator 
devised  the  S.  fs^ra  in  like  manner 
for  the  benefit  of  his  son  Jamea  and 
his  issue.  John  and  Jaanea,  and  their 
eldest  sons,  barred  the  entail  in  re- 
mainder in  the  said  farms  and  re- 
settled the  same,  and,  the  stock  hav- 
ing been  transferred  into  Court  under 
the  Trustee  Belief  Act,  petitioned 
for  the  payment  out  of  the  fund  to 
them: — Held,  that,  the  fund  being 
intended  for  the  benefit  of  the  sons 
and  their  issue,  the  period  for  the 
enjojrment  of  the  capital  had  been 
accelerated  by  barring  the  entail, 
which  had  determined  Uie  restriction 
against  cutting  down  timber.  In  re 
the  Trusts  of  Golson,  133 

4.  Bequest  of  residue  in  trust,  af- 
ter the  death  of  the  testator's  wife, 
to  be  divided  amongst  all  his  children, 
including  his  son  A,  if  then  living, 
in  such  manner  and  in  such  propor- 
tions as  the  testator's  wife  should  by 
will  appoint,  provided  that  the  share 
assigned  to  A,  should  not  be  less 
than  those  of  any  of  the  other  chil- 
dren ;  and,  in  default  of  appointment, 
to  be  divided  equally  among  all  the 
testator's  children  living  at  his  wife's 
death,  including   his  said    son    A. 
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Moreover,  if  any  child  should  hap- 
pen to  die  previously  to  the  death  of 
the  testator's  wife,  leaving  children, 
such  children  to  have  the  *^  share  "  of 
their  late  parent.  And  if  all  the 
testator's  cliildren  should  die  under 
age,  and  without  leaving  children, 
gift  over.  The  wife  appointed  the 
fund  by  will  amongst  all  the  children 
who  should  be  living  at  her  death. 
A.  died  in  her  lifetime,  leaving  chil- 
dren:— Hdd,  that  the  power  was 
well  exercised  in  fiivour  of  the  sur- 
viving children  of  the  testator,  and 
that  the  clause  commencing  ''more- 
over" did  not  apply  to  the  preceding 
limitation,  but  oidy  to  the  gift  in 
default;  and  therefore  AU  children 
were  properly  excluded.  Fox  v. 
Gregg,  2  Sugd.  Pow.  App.  No.  23, 
distinguished.     Ne(Uherv)ay  v.  Fry, 

172 

6.  The  word  "money"  in  a  will  will 
not  pass  stock  in  the  funds,  unless  its 
meaning  is  enlarged  by  the  context. 

''  I  bequeath  to  my  brother  J,  the 
whole  of  my  money  for  his  life,  at  his 
death  to  be  divided  between  my  two 
nieces,  ^..and  Mr,  my  clothes  to  be 
divided  likewise  between  them;  my 
watch  and  trinkets  for  my  niece  M, ; 
the  longest  survivor  of  the  said  nieces 
to  become  possessor  of  the  whole  mo- 
ney." The  testatrix,  at  her  death, 
had  about  60^.  cash,  a  considerable 
sum  of  stock  in  the  funds,  and  some 
furniture  and  trinkets,  and  clothes : 
— Held,  that  the  furniture  did  not 
pass  by  the  will,  nor  the  stock.  Lowe 
V.  Thomas,  369 

6.  The  24th  section  of  the  1  Vict, 
c.  26,  which  provides  that  a  will 
shall  speak  and  take  effect  as  if  ex- 
ecuted immediately  before  the  death 
of  the  testator,  unless  a  contraiy  in- 
tention appear  by  the  will,  will  pro- 
bably give  an  extended  effect  to  what 
would  have  been  a  specific  bequest  of 
a  class  of  personal  property  before 
the  statute. 


For  instance,  a  bequest^  since  the 
Act,  of  "  all  my  stock,"  would  pro- 
bably pass  all  the  stock  of  the  testa- 
tor at  the  time  of  his  death;  bat  a 
gift  of  "  all  my  stock  which  I  have 
purchased,"  must  be  confined  to  stock 
actually  purchased  at  the  date  of  the 
will 

A  will  made  since  the  statute  con- 
tained the  words,  "I  hereby  exo- 
nerate my  sister  from  all  claims  in 
respect  of  money  laid  out  by  me  in 
improvements  of  the  estates  in  Scot- 
land, and  which  money  has,  accord- 
ing to  the  laws  of  Scotland,  been 
charged  thereon:" — Held,  that  this 
exoneration  only  applied  to  moneys 
so  charged  at  the  date  of  the  will, 
and  not  to  money  afterwards  laid  out 
and  charged,  nor  even  to  money  then 
laid  out,  but  afterwards  charged. 
Dougku  V.  Douglas^  400 

7.  A  testator  gave  some  pecuniaiy 
legacies,  and  devised  a  certain  &rm 
and  lands  to  his  wife,  for  such  term 
and  at  such  rent  as  his  brother  Eo- 
bert  should  think  fit,  and  then  gave, 
devised,  and  bequeathed  all  the  rest, 
residue,  and  remainder  of  his  real 
and  personal  estate  to  his  son  Jam/ea^ 
and  appointed  him  executor: — Hdd^ 
that  the  residuary  form  of  the  devise 
to  the  executor  made  the  legacies  a 
charge  upon  the  real  estate,  notwith- 
standing that  a  previous  interest  in 
real  estate  was  given  by  the  wilL 
Franda  v.  Clemow,  435 

8.  A  testator,  by  his  will,  directed 
that  all  his  debts  should  be  paid  by 
his  executrix  thereinafter  named;  and 
then  made  certain  specific  devises, 
and  gave  to  his  wife  a  house  and  ap- 
purtenances, partly  freehold  and  part- 
ly leasehold,  for  her  Hfe,  and  then 
over;  and  all  the  "rest  and  residue" 
of  his  real  and  personal  estate  the 
testator  also  gave  to  his  wife,  and 
appointed  her  sole  executrix : — Hdd, 
that,  on  a  deficiency  of  personalty  to 
pay  the  testator's  debts,  the  residuary 
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real  estate  was  next  liable,  and  be- 
fore the  freehold  and  leasehold  es* 
tates  specificallj  devised,  and  then 
the  other  real  property  specifioallj 
given  to  the  executrix. 

When  a  will  contains  a  direction 
to  the  executor  to  pay  the  testator's 
debts,  and  then  a  devise  of  real  estate 
to  that  executor,  it  is  considered  that 
the  testator  has  imposed  upon  the 
executor  the  duty  of  paying  <^e  debts 
to  the  extent  of  the  property  given 
tohimj  and  accordingly  that  property 
is  held  to  be  chaiged  with  the  debts. 
But  an  exception  has  been  made  to 
this  rule,  where  there  are  two  or 
more  executors,  to  whom  unequal 
benefits  are  given  by  the  will;  be- 
cause, in  such  a  case,  it  cannot  be 
supposed  to  be  the  testator's  inten- 
tion that  they  should  be  equally  sub- 
jected to  the  burden  of  his  debts; 
and  therefore  the  property  given  to 
them  is  not  considered  to  be  charged. 
HairrU  t.  WcUkim,  438 

9.  Calls  made  upon  shares  in  an 
incorporated  company  after  the  death 
of  the  owner  are  payable  out  of  his 
general  personal  estate,  and  not  by 
the  legatee  for  life  under  a  gift  of 
all  the  testator^s  shares  in  the  com- 
pany. 

By  the  terms  of  the  deed  of  settle- 
ment of  the  company,  their  net  profits 
were  to  be  divided  rateably  to  such 
an  amount  as  should  be  declared  at 
their  half-yearly  meeting,  and  were 
to  be  paid  within  twenty-one  days 
afberwiurds ;  and  it  was  jtrovided,  that 
a  shareholder  was  not  to  receive  any 
dividend  after  the  period  at  which  he 
ceased  to  be  a  proprietor  of  shares; 
but  the  dividends  on  such  shares  were 
to  continue  in  suspense  until  some 
other  person  should  have  become  pro- 
prietor of  them.  A  shareholder  died 
sixty-nine  days  after  the  half-yearly 
meeting  at  which  a  dividend  was  de- 
clared, but  before  notice  had  been 
given  that  such  dividend  was  pay- 


able, having  by  his  will  bequeathed 
the  interest  and  annual  income  aris- 
ing from  all  his  shares  to  one  for  life, 
and  then  to  others : — Hdd,  that  the 
dividend  belonged  to  the  legatee  for 
life,  and  not  to  the  general  personal 
estate  of  the  testator. 

In  the  case  of  a  specific  legacy  of 
Bank  Stock,  if  the  testator  has  died 
a  few  days  before  the  dividend  day, 
the  legatee  would  take  the  dividend 
although  payable  in  respect  of  profits 
earned  during  the  testator's  life. 
Clime  V.  Clwe,  600 

10.  Bequest  of  one  thousand  poimds 
to  A.y  the  interest  of  two  thousand  to 
B,y  and  at  his  death  to  his  children, 
the  sum  of  one  thousand  pounds  to 
D.y  the  sum  of  one  thousand  pounds 
\^  B.  m  addiUion  to  one  thousand 
he/ore  mentioned: — Held,  that  the 
former  legacy  to  B,  was  of  pounds 
sterling^  and  that  the  gift  to  his  chil- 
dren was  of  an  absolute  interest  in 
the  capital 

Held,  also,  that  the  reference  to 
the  former  legacy  in  the  latter  gift 
to  B,  did  not  diminish  the  previous 
legacy;  and  that  the  latter  legacy 
was  given  to  B.  absolutely,  and  not 
to  him  for  life^  and  then  to  his  chil- 
dren. 

Legacies  given  ''in  addition  to" 
previous  gi^  to  the  same  person 
only  partake  of  the  same  incidents, 
where  the  former  gifts  are  absolute 
or  defeasible;  but  the  doctrine  has 
never  been  extended  so  far  as  to  al- 
ter an  absolute  gift  of  the  latter  le- 
gacy into  a  gift  to  the  legatee  for 
life,  and,  after  his  death,  to  other 
persona     Afcmn  v.  FuUer,  624 

1 1 .  Where  a  sum  of  money  is  be- 
queathed to  be  divided  among  a 
class  when  the  eldest  attains  twenty- 
one,  whether  the  gift  be  vested  or 
contingent,  all  the  children  who  are 
bom  before  the  period  of  division  are 
admitted  to  take  sharea 

When  distinct  sums  of  money  are 
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Moreover,  if  anj  child  should  hap- 
pen to  die  previously  to  the  death  of 
the  testator's  wife,  leaving  children, 
such  children  to  have  the  "  share  **  of 
their  late  parent.  And  if  all  the 
testator's  children  should  die  under 
age,  and  without  leaving  children, 
gift  over.  The  wife  appointed  the 
fund  by  will  amongst  all  the  children 
who  should  be  living  at  her  death. 
A.  died  in  her  lifetime,  leaving  chil- 
dren:— Held,  that  the  power  was 
well  exercised  in  £Eivour  of  the  sur- 
viving children  of  the  testator,  and 
that  the  clause  commencing  ''more- 
over" did  not  apply  to  the  preceding 
limitation,  but  only  to  the  gift  in 
default;  and  therefore  A.* a  children 
were  properly  excluded.  Fox  v. 
Gregg^  2  Sugd.  Pow.  App.  No.  23, 
distinguished.     Nealhertoay  v.  Fry, 
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5.  The  word  "money"  in  a  will  will 
not  pass  stock  in  the  ^nds,  unless  its 
meaning  is  enlarged  by  the  context. 

*'  I  bequeath  to  my  brother  J,  the 
whole  of  my  money  for  his  life,  at  his 
death  to  be  divided  between  my  two 
nieces,  ^.  and  M.^  my  clothes  to  be 
divided  likewise  between  them;  my 
watch  and  trinkets  for  my  niece  M. ; 
the  longest  survivor  of  the  said  nieces 
to  become  possessor  of  the  whole  mo- 
ney." The  testatrix,  at  her  death, 
had  about  60^.  cash,  a  considerable 
sum  of  stock  in  the  funds,  and  some 
furniture  and  trinkets,  and  clothes: 
— HM,  that  the  furniture  did  not 
pass  by  the  will,  nor  the  stock.  Lowe 
V.  Thomas,  369 

6.  The  24  th  section  of  the  1  Vict 
c.  26,  which  provides  that  a  will 
shall  speak  and  take  effect  as  if  ex- 
ecuted immediately  before  the  death 
of  the  testator,  unless  a  contrary  in- 
tention appear  by  the  will,  will  pro- 
bably give  an  extended  effect  to  what 
would  have  been  a  specific  bequest  of 
a  class  of  personal  property  before 
the  statute. 


For  instance,  a  bequest,  sinoe  the 
Act,  of  *•  all  my  stock,"  would  pro- 
bably pass  all  the  stock  of  the  testa- 
tor at  the  time  of  his  death;  but  a 
gift  of  ''  all  my  stock  which  I  have 
purchased,"  must  be  confined  to  stock 
actually  purchased  at  the  date  of  the 
will 

A  will  made  since  the  statute  con- 
tained the  words,  "I  hereby  exo- 
nerate my  sister  from  all  claims  in 
respect  of  money  laid  out  by  me  in 
improvements  of  the  estates  in  Scot^ 
land,  and  which  money  has,  accord- 
ing to  the  laws  of  Scotland,  been 
charged  thereon:*' — Held,  that  this 
exoneration  only  applied  to  moneys 
so  charged  at  the  date  of  the  will, 
and  not  to  money  afterwards  laid  out 
and  chai^ged,  nor  even  to  money  then 
laid  out,  but  afterwards  charged. 
Douglas  v.  Dougku,  400 

7.  A  testator  gave  some  pecuniary 
legacies,  and  devised  a  certain  fiirm 
and  lands  to  his  wife,  for  such  term 
and  at  such  rent  as  his  brother  Ha- 
hert  should  think  fit,  and  then  gave, 
devised,  and  bequeathed  all  the  rest, 
residue,  and  remainder  of  his  real 
and  personal  estate  to  his  son  James, 
and  appointed  him  executor: — Hdd, 
that  the  residuary  form  of  the  devise 
to  the  executor  made  the  legacies  a 
charge  upon  the  real  estate,  notwith- 
standing that  a  previous  interest  in 
real  estate  was  given  by  the  wilL 
Francis  v.  Clemow,  435 

8.  A  testator,  by  his  will,  directed 
that  all  his  debts  should  be  paid  by 
his  executrix  thereinafter  named;  and 
then  made  certain  specific  devises, 
and  gave  to  his  wife  a  house  and  ap- 
purtenances, partly  freehold  and  part- 
ly leasehold,  for  her  life,  and  then 
over;  and  all  the  "rest  and  residue" 
of  his  real  and  personal  estate  the 
testator  also  gave  to  his  wife,  and 
appointed  her  sole  executrix : — Hdd, 
that,  on  a  deficiency  of  personalty  to 
pay  the  testator's  debts,  the  residuary 
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real  estate  was  next  liable,  and  be- 
fore the  freehold  and  leasehold  es- 
tates specificallj  devised,  and  then 
the  other  real  property  specifioallj 
given  to  the  executrix. 

When  a  will  contains  a  direction 
to  the  executor  to  paj  the  testator's 
debts,  and  then  a  devise  of  real  estate 
to  that  executor,  it  is  considered  that 
the  testator  has  imposed  upon  the 
executor  the  duty  of  paying  the  debts 
to  the  extent  of  the  property  given 
tohim;  and  accordingly  that  property 
is  held  to  be  charged  with  the  debts. 
But  an  exception  has  been  made  to 
this  rule,  where  there  are  two  or 
more  executors,  to  whom  unequal 
benefits  are  given  by  the  will;  be- 
cause, in  such  a  case,  it  cannot  be 
supposed  to  be  the  testator's  inten- 
tion that  they  should  be  equally  sub- 
jected to  the  burden  of  his  debts; 
and  therefore  the  property  given  to 
them  is  not  considered  to  be  charged. 
Harria  y.  WcUkina,  438 

9.  CaUs  made  upon  shares  in  an 
incorporated  company  after  the  death 
of  the  owner  are  payable  out  of  his 
general  personal  estate,  and  not  by 
the  legatee  for  life  under  a  gift  of 
all  the  testator^s  shares  in  the  com- 
pany. 

By  the  terms  of  the  deed  of  settle- 
ment of  the  company,  their  net  profits 
were  to  be  divided  rateably  to  such 
an  amount  as  should  be  declared  at 
their  half-yearly  meeting,  and  were 
to  be  paid  within  twenty-one  days 
afberwsurds;  and  it  was  jtrovided,  that 
a  shareholder  was  not  to  receive  any 
dividend  after  the  period  at  which  he 
ceased  to  be  a  proprietor  of  shares; 
but  the  dividends  on  such  shares  were 
to  continue  in  suspense  until  some 
other  person  should  have  become  pro- 
prietor of  them.  A  shareholder  died 
sixty-nine  days  after  the  half-yearly 
meeting  at  which  a  dividend  was  de- 
clared, but  before  notice  had  been 
given  that  such  dividend  was  pay- 


able^ having  by  hijs  will  bequeathed 
the  interest  and  annual  income  aris- 
ing from  all  his  shares  to  one  for  life, 
and  then  to  others : — Held,  that  the 
dividend  belonged  to  the  legatee  for 
life,  and  not  to  the  general  personal 
estate  of  the  testator. 

In  the  case  of  a  specific  legacy  of 
Bank  Stock,  if  the  testator  has  died 
a  few  days  before  the  dividend  day, 
the  legatee  would  take  the  dividend 
although  payable  in  respect  of  profits 
earned  during  the  testator's  life. 
Clwe  V.  Clive,  600 

10.  Bequest  of  one  thousand  poimds 
to  A.,  the  interest  of  two  thousand  to 
B.,  and  at  his  death  to  his  children, 
the  sum  of  one  thousand  pounds  to 
2).,  the  sum  of  one  thousand  pounds 
to  B,  in  adcKtion  to  one  thousand 
he/ore  mentioned: — Held,  that  the 
former  legacy  to  B.  was  of  pounds 
sterling,  and  that  the  gift  to  lus  chil- 
dren was  of  an  absolute  interest  in 
the  capital 

Held,  also,  that  the  reference  to 
the  former  legacy  in  the  latter  gift 
to  B.  did  not  diminiBh  the  previous 
legacy;  and  that  the  latter  legacy 
was  given  to  B.  absolutely,  and  not 
to  him  for  life,  and  then  to  his  chil- 
dren. 

Legacies  given  ''in  addition  to" 
previous  gi&i  to  the  same  person 
only  partake  of  the  same  incidents, 
where  the  former  gifts  are  absolute 
or  defeasible;  but  the  doctrine  has 
never  been  extended  so  far  as  to  al- 
ter an  absolute  gift  of  the  latter  le- 
gacy into  a  gift  to  the  legatee  for 
life,  and,  after  his  death,  to  other 
persona     Afcmn  v.  FuUer,  624 

1 1 .  Where  a  sum  of  money  is  be- 
queathed to  be  divided  among  a 
class  when  the  eldest  attains  twenty- 
one,  whether  the  gift  be  vested  or 
contingent,  all  the  children  who  are 
bom  before  the  period  of  division  are 
admitted  to  take  shares. 
I       When  distinct  sums  of  money  are 
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givea  to  eveiy  individual  of  the  class, 
bat  no  time  is  limited  for  distribu- 
tion, the  persons  who  answer  the  de- 
scription at  the  death  of  the  testa- 
tor are  alone  entitled  to  take. 

The  construction  is  the  same  if 
the  gift  be  of  a  certain  sum  to  each 
of  the  children  of  A.  and  B,  who 
should  attain  twenty^one,  but  in  case 
any  of  them  should  die  under  that 
age,  his  share  to  go  to  his  aurmv- 
ing  brothers  and  sisters,  although  A, 
had  no  children  at  the  date  of  the 
will  or  at  the  death  of  the  testator, 
but  had  children  bom  after  the  tes- 
tator's death. 

"  Surviving,"  in  such  a  limitation, 
cannot  be  read  ^  other,"  so  as  to  en- 
title a  child  to  the  share  of  a  brother 
who  died  before  he  was  bom.  Mann 
V.  I%omp8on,  638 

12.  Bequest  of  the  interest  of  le- 
nduary  personalty  to  the  testator's 
wife  for  life,  and  from  and  after  her 
death  to  B,  D.  for  life,  and  from  and 
after  the  death  of  the  survivor  of 
them  the  capital  to  W,  absolutely, 
subject  to  the  payment  to  A.,  B.,  and 
a  of  1000/.  each,  which  the  testator 
gave  to  them,  to  be  paid  to  each  of 
them  at  the  end  of  twelve  months 
next  after  the  decease  of  the  survivor 


of  his  said  wife  oud  B.  D,:  Provided 
that  if  either  of  the  said  A,^  B.^  and 
G,  should  die  '*  in  the  lifetime  of  my 
said  wife  and  my  said  brother  B 
2>.,"  his  legacy  should  lapse  and  be 
void.  A,  survived  the  testatoi^s  wife, 
and  died  in  the  lifetime  of  R.  D,: — 
Hdd,  that  -4.'s  personal  representa- 
tive was  entitled  to  her  legacy,  and 
that  the  gift  over,  had  not  taken 
effect. 

'^And"  is  construed  ^'or"  where 
one  member  of  the  compound  sen- 
tence is  included  in  the  other,  and 
would  be  superfluous  unless  disjoin- 
ed. This  oonstraction  is  generally 
made  in  fiivour  of  vesting — ^nofc  to 
defeat  a  previously  vested  gift. 

A  limitation  of  real  estate  to  A. 
during  the  life  of  B.  and  C^,  without 
saying  ''and  during  the  life  of  the 
survivor  of  them,"  gives  A,  an  estate 
during  the  lives  of  B.  and  C,  and  the 
survivor.  But  a  limitation  for  100 
years,  if  A,  and  B,  shall  so  long  liv^ 
is  determined  by  the  death  of  ei- 
ther, because  this  is  a  collateral  con- 
dition. •• 

Semble,  that  these  rules  apply  also 
to  limitations  of  personal  estate. 
Bay  V.  Bay,  703 
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TRUSTEE  RELIEF  ACT,  10&  11 
VicfT.  a  96. 

Under  the  Trustee  Relief  Act,  the 
Court  has  power  to  decide  all  ques- 
tions that  may  arise  oonoeming  the 
fund  In  Court,  just  as  in  a  suit,  and 
may  if  necesaaiy  direct  any  issue  to 
determine  the  sanity  of  any  person, 
or  for  like  purposes. 

A  suit  is  necessary  if  there  are  cre- 
ditors or  other  unascertained  claim- 
ants of  the  fund  In  re  Allen's  Trust,  11 

USURY. 

If  a  promissory  note  be  giveu  payar 
ble  on  demand  for  100/.,  with  inter- 
est at  a  higher  rate  than  bL  per  cent, 
per  annum,  and  the  debt  and  inter- 
est be  further  secured  by  a  deposit  of 
title  deeds  of  land,  the  promissory 
note  is  good,  but  the  deposit  is  in- 
valid. This  would  have  been  so  be- 
fore 2  <&  3  Vict.  c.  37;  for  the  stat 
12  Anne,  c.  16,  invalidated  all  con- 
tracts for  the  loan  of  money  at  a 
higher  rate  of  interest  than  61,  per 
cent,  per  annum,  and  the  subsequent 
Acts  of  3  k  4  Will  4,  c.  98,  and  1 
Vict  c.  80,  excepting  short  bills  and 
notes  only,  left  all  other  securities, 
though  for  the  same  debt,  to  be  af- 
fected by  the  12  Anne,  c.  16. 

When  title  deeds  were  originally 
deposited  to  secure  an  usurious  con- 
tract, and  afterwards  a  further  ad- 
vance was  made  at  a  higher  rate  of 
interest,  but  upon  a  personal  contract 
which  was  not  void  by  the  usury  sta- 
tutes, and  it  was  subsequently  agreed 
by  parol  that  a  mortgage  should  be 
made  of  the  hereditaments  to  which  the 
deeds  related  for  both  debts,  with  inter- 
est at  6L  per  cent,  per  annum : — Hdd, 
that,  the  original  deposit  being  void, 
the  subsequent  parol  agreement  could 
not  be  sustained  as  a  fresh  deposit, 
for  the  deeds  must  be  regarded  as 
having  been  from  the  first  in  the  pos- 


session, not  of  the  lender,  but  of  the 
borrower.    James  v.  Bice,  231 

VENDOR  AND  PURCHASER 

See  CovENAirr,  1. 

DiSENTAILIKO  DeED. 

In  a  sale  by  the  direction  of  the 
Court,  the  particulars  of  sale  stated, 
that  Lot  12  comprised  a  house  "at 
present  in  the  occupation  of  C,  at  a 
rental  of  per  annum  42;."  The  pur- 
chaser of  this  lot  paid  the  deposit, 
and  his  purchase  was  confirmed  by 
oi-der  absolute,  aud  he  then  obtained 
an  order  for  payment  of  the  remain- 
der of  the  purchase-money  into  Court. 
The  purchaser  afterwards  discovered 
that  CI  was  not  tenant  to  the  ven- 
dors, but  to  some  person  who  claimed 
by  an  adverse  title: — Held,  that  the 
description  in  the  particulars  of  sale 
must  mean  that  C  was  tenant  to  the 
vendors  for  a  limited  period  at  a 
given  rent,  and  that  this  was  a  repre- 
sentation so  different  from  the  feet, 
that  it  amounted  to  such  bad  feith 
on  the  vendors'  part,  as  would  induce 
the  Court  to  discharge  the  purchaser 
from  his  contract.  Lachlan  v.  J?«y- 
nolds,  52 

VESTRY. 
A  burial  board,  appointed  un- 
der the  15  &  16  Vict  c.  85,  laid  be- 
fore the  vestry  of  the  parish  a  propo- 
sal that  the  board  should  be  autho- 
rised to  borrow  any  sums  of  money 
not  exceeding  20,000i,  for  their  pur- 
poses. This  proposal  was  not  put  to 
the  vote  by  a  show  of  hands,  but  was 
met  by  an  amendment,  that  the  mat- 
ter should  be  referred  back  to  the 
board  to  be  reconsidered;  and  a  show 
of  hands  being  taken  upon  this 
amendment,  it  was  carried  by  a  ma- 
jority. A  division  was  then  de- 
manded, whereupon  the  chairman 
said,  that  there  should  be  a  poll  upon 
the  original  proposal  and  the  amend- 
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ment  together;  and  that  the  Votes 
must  be  affirmatiyely  for  one  or  the 
other,  and  not  negatively  as  to  either; 
and  that  no  further  amendment  could 
afterwards  be  receiyed.  A  majority 
of  affirmative  votes  were  given  for 
the  original  resolution: — SMy  that 
the  proceeding  was  too  informal  to 
authorise  the  burial  board  to  borrow 
the  money;  for  that  no  show  of  hands 
having  becoi  taken  upon  the  original 
resolution,  it  could  not  properly  be 
put  to  the  poll,  having  regazd  to  the 
provisions  of  the  special  Act  regulat- 
ing the  proceedings  of  this  particular 
vestry. 

Kddy  also,  that  the  manner  of  put- 
ting the  resolution  and  amendment 
to  the  poll,  and  requiring  only  affirm- 
ative vot€»  on  each,  was  informal, 
because,  the  majority  of  votes  being 
given  for  the  original  proposition  did 
not  prove  that  it  was  preferred  to 
any  other,  but  merely  to  that  particu- 
lar proposition  which  had  been  put  as 
an  amendment,  and  which  was  not  a 
direct  negative  of  it. 

A  "  division  "  of  a  vestry,  "  to  be 
taken  in  the  manner  prescribed  by 
the  58  Geo.  3,  c.  69,"  may  be  taken 
by  a  poll  of  all  the  ratepayers,  such 
poll  being  an  adjournment  of  the  ves- 
tiy. 

At  such  poll,  the  original  proposi- 
tion and  an  amendment  inconsistent 
with  it,  being  the  only  one  pro[ 
may  be  put  to  the  vote,  and 
tive  and  negative  votes  may  be  taken 
upon  each,  and  in  that  way  the  sense 
of  the  voters  may  be  ascertained. 

Observations  upon  the  best  mode 
of  taking  the  opinion  of  a  meeting 
upon  a  resolution  and  amendment. 
EU  V.  The  BiMial  Board,  St.  Mwnfs, 
IdingUm,  449 

VOLUNTARY  SETTLEMENT. 
See  Exoneration. 


VOLUNTARY  TRUST. 

A  man,  in  his  last  illness,  a  few 
days  before  his  death,  made  a  codicil 
to  his  will,  giving  certain  benefits  to 
his  son-in-law  A.,  and  appointing  B, 
his  executor.  On  the  same  day,  the 
testator  drew  a  cheque  on  a  plain 
sheet  of  paper  for  900^.,  payable  to 
jff.,  to  whom  he  owed  200^,  and  wrote 
on  the  same  sheet:  ''A.  200/.,  B.  200/., 
executorship  fund  500/."  The  cheque 
was  presented  and  paid  before  the 
testator^s  death : — Eddy  that  this  was 
not  a  donatio  mortis  causa,  but  a 
complete  trust  of  200/.  in  ^.*s  favour; 
and  that  it  was  not  necessary  that  he 
should  have  any  notice  of  it  previ- 
ously to  the  testator*8  death. 

A  donatio  mortis  cau8&  is  subject 
to  the  donor's  debts.  TcUe  v.  Leitr- 
heady  658 

2.  A  voluntary  assignment  by  deed 
of  the  assignor's  interest  in  a  sum  of 
stock  standing  in  the  names  of  trus- 
tees, upon  trust  for  him,  is  a  complete 
transfer  of  such  interest  as  between 
the  donee  and  the  representatives  of 
the  donor,  although  no  notice  of  the 
deed  was  given  to  the  trustees  in  the 
donoi^s  lifetime;  because  no  further 
act  on  the  part  of  the  donor  was  re- 
quisite to  complete  the  gift. 

In  such  a  case  the  donee  could 
compel  the  trustees  to  transfer  the 
stock  to  him,  without  making  the 
donor  or  his  representatives  parties 
to  the  suit. 

If,  however,  the  trustees,  before 
notice  of  the  deed,  transferred  the 
stock  to  another  person,  the  donee 
would  have  no  remedy  against  them. 
Donaldacn  v.  Bonaldaony  711 

WARD  OF  COURT. 
1.  Where  an  infant  ward  of  Court 
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enlisted  in  the  East  India  Company's 
service,  and  was  about  to  be  sent  to 
the  ISast  Indies,  the  Court  ordered  a 
habeas  corpus  to  be  issued,  directed 
to  the  sergeant  in  whose  charge  he 
waef,  to  bring  up  the  body  of  the 
ward;  and,  on  the  return  of  the  writ, 
upon  a  motion  for  the  in&nt's  dis- 
charge, made  an  order  that  he  should 
not  be  removed  out  of  the  jurisdic- 
tion without  leave  of  the  Court; 
and  directed  that  this  order  should  be 
served  upon  the  East  India  Company, 
and  on  their  officer  in  command  at 
the  depdt  where  the  recruits  were 
stationed ;  and  that  the  motion  should 
stand  over  until  the  next  motion  day; 
and,  upon  that  day,  the  former  order 
having  been  duly  served,  ordered  that 
the  in&nt  should  be  discharged  and 
delivered  over  to  his  guardian.  Rock- 
ford  v.  ffachncm,  308 

2.  It  is  a  contempt  of  Court  to  re- 
move an  infant  ward  of  Court  out  of 
whe  jurisdiction,  even  where  he  has 
enlisted  in  the  army  without  leave  of 
the  Court,  by  sending  him  with  the 
reigiment  on  foreign  service. 

A  ward  of  Court  having  so  enlist- 
ed, and  having  been  sent  to  Ireland, 
upon  the  petition  of  his  guardian  for 
discharge  of  the  infant,  the  Court 
concurring  with  the  guardian  in 
thinking,  that,  under  all  the  cir- 
cumstances of  the  case,  it  was  bet- 
ter for  the  in&nt  to  remain  in  the 
army,  ordered  the  petition,  as  to  that 
part  of  it,  to  stand  over,  with  liberty 
to  apply;  and  that  the  guardian 
should  continue  as  such;  but  that 
the  allowance  previously  made  for 
the  infant's  maintenance  should  be 
discontinued;  and  provided  for  the 
expenses  of  the  guardian  in  the  mat- 
ter out  of  the  income  which  had  been 
till  then  applied  for  the  infant's  main- 
tenance.   Hwrriaon  v.  Goodall,    310 

WASTE. 
S^  Tenant  fob  Life,  2. 
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See  Ankuitt. 
Chabge. 

CoPYHOLDa 

ELBcrrioN. 
Leasbuolds,  1,  3. 

POWEB  OF  APPOIBTiaENTy  4. 

Besidence. 

1.  A  devise  to  A,  for  life,  remain- 
der if  A,  should  die  leaving  issue  to 
her  said  issue,  to  be  distributed  be- 
tween them  share  and  share  alike,  as 
three  gentlemen  learned  in  the  law 
should  affix  the  same;  but  if  A. 
should  die  leaving  no  issue,  in  trust 
to  sell  and  divide  the  proceeds  be- 
tween the  grand-children  of  B.  and 
C,  share  and  share  alike;  but  if  D. 
should  outlive  A.,  then  a  part  not  to 
be  sold  till  after  tiie  decease  of  D.: — 
Held,  that  A.  took  an  estate  tail;  that 
the  gift  to  the  issue  was  not  an  ab- 
solute interest^  for  the  power  of  dis- 
tribution was  not  a  power  to  limit 
the  estate  they  were  to  take,  but 
only  to  divide  the  land  among  them ; 
but  that  the  gift  over  was  upon  an 
indefinite  faOure  of  issue,  notwith- 
standing the  reference  to  2).'s  surviv- 
ing A,,  which  might  tend  to  shew 
that  the  gift  over  was  to  take  effect 
on  a  fisdlure  of  issue  at  ii.*s  death. 

''  Issue  "  is,  primA  fade,  equivalent 
to  "iieirs  of  the  body;"  but  the  Court 
leans  against  so  construing  it  when 
there  are  other  expressions  in  the 
will  to  control  that  meaning.  If 
words  of  limitation  be  supperadded, 
as  a  gift  to  ''issue  and  their  heirs," 
the  issue  take  as  purchasers  in  fee 
simple,  and  a  gift  over  on  a  general 
failure  of  issue  operates  nothing. 
Kckvanagh  v.  Morland^  16 

2.  A  will  contained  a  legacy  of 
300Z.  to  Commodore  P.  Z).,  of  i9.,and 
a  like  legacy  to  the  children  of  P. 
H,  D.     This  last  legacy  was  claimed 


WILL. 


765 


by  the  tbree  cliildren  of  H.  0,  D., 
and  also  adverselj  by  the  fiye  chil- 
dren of  P.  D.f  whose  real  name  was 
P.  J,  D.  P.  J,  D,  and  H,  0.  D. 
were  both  in  the  same  degree  of  rela- 
tionship to  the  testatrix,  and  she  had 
given  like  legacies  to  their  brothers 
and  sisters.  H,  0,  D,  was  dead  at 
the  date  of  the  will : — Edd,  that  the 
previous  gift  to  Oomodore  P.  /).,  and 
the  fact  that  the  gift  was  not  to  the 
children  of  "the  said"  P.  H.  R,  to- 
gether with  the  intention  manifested 
in  the  will  to  provide  for  all  the 
members  of  the  D.  family,  was  suffi- 
cient to  enable  the  Oonrt  to  decide, 
upon  the  face  of  the  will,  that  the 
children  of  ff,  0,  D.  were  intended, 
although  there  was  no  reference  to 
him  as  "the  late"  ff,  0.  D. 

Hddy  also^  that  this  construction 
did  not  strike  out  the  name  "  P."  but 
treated  it  as  having  been  used  by 
mistake. 

Hdd,  lastly,  that  extrinsic  evi- 
dence of  the  intention  of  the  testa- 
trix was  not  admissible,  although  it 
might  have  been  if  there  had  been 
only  one  class  of  claimants.  IhugUu 
V.  FdUnjo8,  114 

3.  A  testator  bequeathed  a  sum  of 
stock  to  trustees,  upon  trust,  during 
sixty  years  from  his  death,  if  the  law 
should  allow,  or,  if  not,  then  during 
the  lives  of  his  two  sons  and  of  the 
survivor,  and  twenty-one  years  after 
his  death,  to  lay  out  the  dividends  in 
repairing  and  insuring  the  houses, 
&c.  on  his  forms,  called  H,  and  S,  (it 
being  his  desire,  that,  upon  no  ac- 
count, should  the  timber  of  such 
fiums  be  cut  down  during  the  said 
term  of  sixty  years,  on  pain  that  the 
person  so  cutting  such  timber  should 
lose  all  interest  in  the  said  estates, 
as  if  he  were  dead),  and  upon  trust 
to  pay  the  surplus,  if  any,  of  the  said 
dividends  equally  among  the  persons 
for  the  time  being  in  possession  of 


the  estates  under  his  will,  during  the 
continuance  of  the  said  trust;  and 
immediately  after  the  expiration 
thereof,  to  transfer  one  moiety  of  the 
said  stock  to  the  person  then  in  pos- 
session of  the  H,  farm,  such  person 
being  one  of  his  sons,  or  a  descend- 
ant of  a  son;  but  if  not,  then  to  the 
descendants  of  the  testator*s  brothera 
and  sisters,  and  to  pay  the  other 
moiety  in  like  manner  to  the  person 
in  possession  of  the  S,  form.  And 
the  testator  devised  the  H.  farm  to 
the  same  trustees,  in  fee,  upon  trust 
for  his  son  John^  for  ninety-nine 
years,  if  he  should  so  long  live,  re- 
mainder to  the  use  of  his  first  and 
other  sons  in  tail,  with  divers  re- 
mainders over.  And  the  testator 
devised  the  S.  farm  in  like  manner 
for  the  benefit  of  his  son  Ja/inea  and 
his  issue.  John  and  JameSy  and  their 
eldest  sons,  barred  the  entail  in  re- 
mainder in  the  said  farms  and  re- 
settled the  same,  and,  the  stock  hav- 
ing been  transferred  into  Court  under 
the  Trustee  Belief  Act,  petitioned 
for  the  payment  out  of  the  fund  to 
them: — Hddy  that,  the  fund  being 
intended  for  the  benefit  of  the  sons 
and  their  issue,  the  period  for  the 
enjoyment  of  the  capital  had  been 
accelerated  by  barring  the  entail, 
which  had  determined  Uie  restriction 
against  cutting  down  timber.  In  re 
ike  Trueta  of  CoUon,  133 

4.  Bequest  of  residue  in  trust,  af- 
ter the  death  of  the  testator's  wife, 
to  be  divided  amongst  all  his  children, 
including  his  son  A,  if  then  living, 
in,  such  manner  and  in  such  propor- 
tions as  the  testator's  wife  should  by 
will  appoint,  provided  that  the  share 
assigned  to  A,  should  not  be  less 
than  those  of  any  of  the  other  chil- 
dren ;  and,  in  de&ult  of  appointment, 
to  be  divided  equally  among  all  the 
testator's  children  living  at  his  wife's 
death,   including   his  said    son    A, 
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Moreover,  if  any  child  should  hap- 
pen to  die  previously  to  the  death  of 
the  testator^s  wife,  leaving  children, 
such  children  to  have  the  ''  share  **  of 
their  late  parent.  And  if  all  the 
testator*s  children  should  die  under 
age,  and  without  leaving  children, 
gift  over.  The  wife  appointed  the 
fund  by  will  amongst  all  the  children 
who  should  be  living  at  her  death. 
A.  died  in  her  lifetime,  leaving  chil- 
dren:— Held,  that  the  power  was 
well  exercised  in  favour  of  the  sur- 
viving children  of  the  testator,  and 
that  fche  clause  commencing  "  more- 
over "  did  not  apply  to  the  preceding 
limitation,  but  oiUy  to  the  gift  in 
default;  and  therefore  A*8  children 
were  properly  excluded.  Fox  v. 
Gregg,  2  Sugd.  Pow.  App.  No.  23, 
distinguished.     Neatherway  v.  Fry, 
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5.  The  word  "money"  in  a  will  will 
not  pass  stock  in  the  funds,  unless  its 
meaning  is  enlarged  by  the  context 

*'  I  bequeath  to  my  brother  J,  the 
whole  of  my  money  for  his  life,  at  his 
death  to  be  divided  between  my  two 
nieces,  /?.  and  if.;  my  clothes  to  be 
divided  likewise  between  them;  my 
watch  and  trinkets  for  my  niece  M. ; 
the  longest  survivor  of  the  said  nieces 
to  become  possestor  of  the  whole  mo- 
ney." The  testatrix,  at  her  death, 
had  about  60^.  cash,  a  considerable 
sum  of  stock  in  the  funds,  and  some 
furniture  and  trinkets,  and  clothes : 
— Held,  that  the  ^miture  did  not 
pass  by  the  will,  uor  the  stock.  Lowe 
V.  Tlumaa,  369 

6.  The  24th  section  of  the  1  Vict, 
c.  26,  which  provides  that  a  will 
shall  speak  and  take  effect  as  if  ex- 
ecuted immediately  before  the  death 
of  the  testator,  unless  a  contrary  in- 
tention appear  by  the  will,  will  pro- 
bably give  an  extended  effect  to  what 
would  have  been  a  specific  bequest  of 
a  class  of  personal  property  before 
the  statute. 


For  instance,  a  bequest,  since  the 
Act,  of  "  all  my  stock,"  would  pro- 
bably pass  all  the  stock  of  the  testa- 
tor at  the  time  of  his  death;  but  a 
gift  of  "  all  my  stock  which  I  have 
purchased,"  must  be  confined  to  stock 
actually  purchased  at  the  date  of  the 
will 

A  will  made  since  the  statute  con- 
tained the  words,  "I  hereby  exo- 
nerate my  sister  from  all  claims  in 
respect  of  money  laid  out  by  me  in 
improvements  of  the  estates  in  Soot- 
land,  and  which  money  has,  accord- 
ing to  the  laws  of  Scotland,  been 
charged  thereon:" — Held,  that  this 
exoneration  only  applied  to  moneys 
so  charged  at  the  date  of  the  will, 
and  not  to  money  afterwards  laid  out 
and  charged,  nor  even  to  money  then 
laid  out,  but  afterwards  charged. 
Dcuglaa  v.  Ikmglaa,  400 

7.  A  testator  gave  some  pecuniary 
legacies,  and  devised  a  certain  &nn 
and  lands  to  his  wife,  for  such  term 
and  at  such  rent  as  his  brother  Bo- 
bert  should  think  fit,  and  then  gave, 
devised,  and  bequeathed  all  the  rest, 
residue,  and  remainder  of  his  real 
and  personal  estate  to  his  son  JmneSy 
and  appointed  him  executor: — Hdd^ 
that  the  residuary  form  of  the  devise 
to  the  executor  made  the  legacies  a 
charge  upon  the  real  estate,  notwith- 
standing that  a  previous  interest  in 
real  estate  was  given  by  the  wilL 
Francis  v.  Clemow,  435 

8.  A  testator,  by  his  will,  directed 
that  all  his  debts  should  be  paid  by 
his  executrix  thereinafter  named;  and 
then  made  certain  specific  devises, 
and  gave  to  his  wife  a  house  and  ap- 
purtenances, partly  freehold  and  part- 
ly leasehold,  for  her  life,  and  then 
over;  and  all  the  ''rest  and  residue** 
of  his  real  and  personal  estate  the 
testator  also  gave  to  his  wife,  and 
appointed  her  sole  executrix : — Held, 
that,  on  a  deficiency  of  personalty  to 
pay  the  testator's  debts,  the  residuary 
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real  estate  was  next  liable,  and  be- 
fore the  freehold  and  leasehold  es- 
tates specificallj  devised,  and  then 
the  other  real  property  specifically 
given  to  the  executrix. 

When  a  will  contains  a  direction 
to  the  executor  to  pay  the  testator's 
debts,  and  then  a  devise  of  real  estate 
to  that  executor,  it  is  considered  that 
the  testator  has  imposed  upon  the 
executor  the  duty  of  paying  the  debts 
to  the  extent  of  the  property  given 
tohimj  and  accordingly  thatproperty 
is  held  to  be  charged  with  the  debts. 
But  an  exception  has  been  made  to 
this  rule,  where  there  are  two  or 
more  executors,  to  whom  unequal 
benefits  are  given  by  the  will;  be- 
cause, in  such  a  case,  it  cannot  be 
supposed  to  be  the  testator's  inten- 
tion that  they  should  be  equally  sub- 
jected to  the  burden  of  his  debts; 
and  therefore  the  property  given  to 
them  is  not  considered  to  be  charged. 
Hofma  V.  Watkma,  438 

9.  Calls  made  upon  shares  in  an 
incorporated  company  after  the  death 
of  the  owner  are  payable  out  of  his 
general  personal  estate,  and  not  by 
the  l^atee  for  life  under  a  gift  of 
all  the  testator's  shares  in  the  com- 
pany. 

By  the  terms  of  the  deed  of  settle- 
ment of  the  company,  their  net  profits 
were  to  be  divided  rateably  to  such 
an  amoimt  as  should  be  declared  at 
their  half-yearly  meeting,  and  were 
to  be  paid  within  twenty-one  days 
afterwards;  and  it  was  {Provided,  that 
a  shareholder  was  not  to  receive  any 
.  dividend  after  the  period  at  which  he 
ceased  to  be  a  proprietor  of  shares; 
but  the  dividends  on  such  shares  were 
to  continue  in  suspense  until  some 
other  person  should  have  become  pro- 
prietor of  them.  A  shareholder  died 
sixty-nine  days  after  the  half-yearly 
meeting  at  which  a  dividend  was  de- 
clared, but  before  notice  had  been 
given  that  such  dividend  was  pay- 


able, having  by  his  will  bequeathed 
the  interest  and  annual  income  aris- 
ing from  all  his  shares  to  one  for  life, 
and  then  to  others : — Eddy  that  the 
dividend  belonged  to  the  legatee  for 
life,  and  not  to  the  general  personal 
estate  of  the  testator. 

In  the  case  of  a  specific  l^^acy  of 
Bank  Stock,  if  the  testator  has  died 
a  few  days  before  the  dividend  day, 
the  legatee  would  take  the  dividend 
although  payable  in  respect  of  profits 
earned  during  the  testator's  life. 
Clime  V.  Clive,  600 

10.  Bequest  of  one  thousand  pounds 
to  A,y  the  interest  of  two  thousand  to 
B,y  and  at  his  death  to  his  children, 
the  sum  of  one  thousand  pounds  to 
D.,  the  sum  of  one  thousand  pounds 
to  B.  in,  addition  to  one  thousand 
be/ore  mentioned: — Held,  that  the 
former  legacy  to  £.  was  of  pounds 
sterling,  and  that  the  gift  to  his  chil- 
dren was  of  an  absolute  interest  in 
the  capital 

Held,  also,  that  the  reference  to 
the  former  legacy  in  the  latter  gift 
to  B,  did  not  diminish  the  previous 
legacy;  and  that  the  latter  legacy 
was  given  to  B.  absolutely,  and  not 
to  hun  for  life^  and  then  to  his  chil- 
dren. 

Legacies  given  ''in  addition  to" 
previous  gifts  to  the  same  person 
only  partake  of  the  same  incidents, 
where  the  former  gifts  are  absolute 
or  defeasible;  but  the  doctrine  has 
never  been  extended  so  far  as  to  al- 
ter an  absolute  gift  of  the  latter  le- 
gacy into  a  gift  to  the  legatee  for 
life,  and,  after  his  death,  to  other 
persona     Mcmn  v.  Fuller,  624 

11.  Where  a  sum  of  money  is  be- 
queathed to  be  divided  among  a 
class  when  the  eldest  attains  twenty- 
one,  whether  the  gift  be  vested  or 
contingent,  all  the  children  who  are 
bom  before  the  period  of  division  are 
admitted  to  take  shares. 

When  distinct  sums  of  money  are 
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SURETY. 


TENANT  FOR  LIFR 


STOCK  IN  THE  FUNDS. 
See  Will,  5. 

SUBSTITUTION. 

SURRENDER 
See  CoPYHOLDfl^  1,  2, 

SURETY. 

It  is  veiy  questionable  whether 
the  sureties  of  the  bond  usually  given 
by  an  official  assignee  in  bankruptcy 
to  the  Chief  Registrar  and  another 
Registrar  of  the  Court,  for  the  pro- 
per performance  of  his  duties,  would 
be  discharged  from  their  suretyship 
by  the  neglect  of  the  creditors'  assig- 
nees in  the  bankruptcies  in  which  he 
acted  to  exercise  that  supervision 
oyer  his  conduct,  which,  by  the  sta^ 
tutes  and  rules  in  bankruptcy,  it  is 
their  duty  to  do.  The  bond  seems 
to  be  given  to  the  Registrars,  and 
not  to  the  creditors'  assignees,  as  ob- 
ligees, for  the  express  purpose  of  pre- 
venting the  negligence  of  the  assig- 
nees having  that  efTect 

In  such  a  case^  the  negligence,  in 
order  to  discharge  the  sureties,  must 
amount  to  connivance  at  the  official 
assignee's  getting  the  fund  into  his 
hands  improperly;  or  must  be  so 
gross  as  to  be  equivalent  to  a  wilful 
diutting  of  the  eyes  to  the  fraud 
which  he  is  about  to  commit. 

An  injunction  to  restrain  an  ac- 
tion against  the  surety  refused  upon 
an  interlocutory  application,  in  a  state 
of  circumstances,  not  shewing  a  suf- 
ficient probability  that  such  a  case 
would  be  proved  on  further  investi- 
gation as  would  entitle  the  surety  to 
be  protected  by  a  perpetual  injunc- 
tion at  the  hearing. 

Effect  of  the  rules  in  bankruptcy 
providing  for  the  supervision  of  the 


official  assignee  by  the  commissioner 
and  creditm*  assignees.  Dawean  t. 
Ltneea,  280 

SURVIVING. 
See  Will,  11. 


TAXATION. 

See  LuNACT. 

TENANT  FOR  LIFR 

1.  A  tenant  for  life  of  an  estate 
subject  to  a  mortgage  is  not  liable,  as 
between  himself  and  the  remainder- 
man or  reversioner  in  fee,  to  pay  out 
of  the  rents  and  profits  of  the  estate 
arrears  of  interest  on  the  mortgage, 
which  accrued  due  during  the  life  of 
a  preceding  tenant  for  life,  who  died 
insolvent ;  but  such  amsars  are  pri- 
marily a  charge  upon  the  inheritance. 

Observations  on  the  dicta  in  Lord 
Fenrhyn  r,  Hughes,  (5  Ves.  106). 

A  second  tenant  for  life  cannot 
charge  upon  the  inheritance  money 
expended  by  him  in  repairs,  which 
ought  to  have  been  performed  by  the 
first  tenant  for  life,  unless  the  ex- 
pense was  occasioned  by  wilful  waste 
done  by  him.  Shctrshaw  v.  Gibba,  333 

2 .  Courts  of  equity  have  no  means 
of  interfering  in  cases  of  pemUeeive 
waste  by  a  tenant  for  life  of  real  pro^ 
perty. 

There  is  no  implied  trust  to  keep 
the  property  in  repair  imposed  upon 
a  tenant  for  life  under  a  will;  for,  if 
there  were,  he  could  not  convey  away 
his  life  estate  without  committing  a 
breach  of  trust,  nor,  if  he  did,  would 
he  get  rid  of  the  trust  by  so  doing. 

A  trustee,  to  whom  real  property 
is  devised  in  trust  for  one  for  ]ii&, 
cannot  interfere  with  the  possession 
of  the  eqtdtable  tenant  for  life,  be- 
cause he  n^lects  to  keep  the  pro- 
perty in  repair;  but  if  the  tenant  for 
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Moreover,  if  any  child  should  hap- 
pen to  die  previoualj  to  the  death  of 
the  testator's  wife,  leaving  children, 
such  children  to  have  the  "  share  "  of 
their  late  parent.  And  if  all  the 
testator's  children  should  die  under 
age,  and  without  leaving  children, 
gift  over.  The  wife  appointed  the 
fund  bj  will  amongst  all  the  children 
who  sliould  be  living  at  her  death. 
A.  died  in  her  lifetime,  leaving  chil- 
dren:— Held,  that  the  power  was 
well  exercised  in  favour  of  the  sur- 
viving children  of  the  testator,  and 
that  the  clause  commencing  ^*  more- 
over "  did  not  apply  to  the  preceding 
limitation,  but  oidy  to  the  gifl  in 
default;  and  therefore  A,*s  children 
were  properly  excluded.  Fax  v. 
Gregg,  2  Sugd.  Pow.  App.  No.  23, 
distinguished.     NecUherway  v.  Fry, 
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6.  The  word  "money**  in  a  will  will 
not  pass  stock  in  the  funds,  unless  its 
meaning  is  enlarged  by  the  context. 

*'  I  bequeath  to  my  brother  J.  the 
whole  of  my  money  for  his  life,  at  his 
death  to  be  divided  between  my  two 
nieces,  R,  and  M, ;  my  clothes  to  be 
divided  likewise  between  them;  my 
watch  and  trinkets  for  my  niece  If, ; 
the  longest  survivor  of  the  said  nieces 
to  become  possestor  of  the  whole  mo- 
ney." The  testatrix,  at  her  death, 
had  about  60^.  cash,  a  considerable 
sum  of  stock  in  the  funds,  and  some 
furniture  and  trinkets,  and  clothes : 
— Ilel<i,  that  the  furniture  did  not 
pass  by  the  will,  nor  the  stock.  Lowe 
V.  Thomas,  369 

6.  The  24th  section  of  the  1  Vict 
c.  26,  which  provides  that  a  will 
shall  speak  and  take  effect  as  if  ex- 
ecuted immediately  before  the  death 
of  the  testator,  unless  a  contrary  in- 
tention appear  by  the  will,  will  pro- 
bably give  an  extended  effect  to  what 
would  have  been  a  specific  bequest  of 
a  class  of  personal  property  before 
the  statute. 


For  instance,  a  bequest^  since  the 
Act,  of  "  all  my  stock,"  would  pro- 
bably pass  all  the  stock  of  the  testa- 
tor at  the  time  of  his  death;  but  a 
gift  of  "  all  my  stock  which  I  have 
purchased,**  must  be  confined  to  stock 
actually  purchased  at  the  date  of  the 
will 

A  will  made  since  tbe  statute  con- 
tained the  words,  "I  hereby  exo- 
nerate my  sister  from  all  claims  in 
respect  of  money  laid  out  by  me  in 
improvements  of  the  estates  in  Scot- 
land, and  which  money  has,  accord- 
ing to  the  laws  of  Scotland,  been 
charged  thereon:** — Held,  that  this 
exoneration  only  applied  to  moneys 
so  charged  at  the  date  of  the  will, 
and  not  to  money  afterwards  laid  out 
and  charged,  nor  even  to  money  then 
laid  out,  but  afterwards  charged, 
Douglas  v.  Dougku,  400 

7.  A  testator  gave  some  pecuniaiy 
legacies,  and  devised  a  certain  farm 
and  lands  to  his  wife,  for  such  term 
and  at  such  rent  as  his  brother  Bo- 
bert  should  think  fit,  and  then  gave, 
devised,  and  bequeathed  all  the  rest, 
residue,  and  remainder  of  his  real 
and  personal  estate  to  his  son  James, 
and  appointed  him  executor: — Hdd, 
that  Uie  residuary  form  of  the  devise 
to  the  executor  made  the  legacies  a 
charge  upon  the  real  estate,  notwith- 
standing that  a  previous  interest  in 
real  estate  was  given  by  the  wilL 
Francis  v.  Clemow,  436 

8.  A  testator,  by  his  will,  directed 
that  all  his  debts  should  be  paid  by 
his  executrix  thereinafter  named;  and 
then  made  certain  specific  devises, 
and  gave  to  his  wife  a  house  and  ap- 
purtenances, partly  freehold  and  part- 
ly leasehold,  for  her  life,  and  then 
over;  and  all  the  "rest  and  residue** 
of  his  real  and  personal  estate  the 
testator  also  gave  to  his  wife,  and 
appointed  her  sole  executrix : — Held, 
that,  on  a  deficiency  of  personalty  to 
pay  the  testator's  debts,  the  residuary 
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real  estate  was  next  liable,  and  be- 
fore the  freehold  and  leasehold  es* 
tates  specificaLlj  devised,  and  then 
the  other  real  property  specifically 
given  to  the  executrix. 

When  a  will  contains  a  direction 
to  the  executor  to  pay  the  testator's 
debts,  and  then  a  devise  of  real  estate 
to  that  executor,  it  is  considered  that 
the  testator  has  imposed  upon  the 
executor  the  duty  of  paying  the  debts 
to  the  extent  of  the  property  given 
tohim;  and  accordingly  that  property 
is  held  to  be  charged  with  the  debts. 
But  an  exception  has  been  made  to 
this  rule,  where  there  are  two  or 
more  executors,  to  whom  unequal 
benefits  are  given  by  the  will;  be- 
cause, in  such  a  case,  it  caimot  be 
supposed  to  be  the  testator's  inten- 
tion that  they  should  be  equally  sub- 
jected to  the  burden  of  his  debts; 
and  therefore  the  property  given  to 
them  is  not  considered  to  be  charged. 
Eairris  v.  WaMnSy  438 

9.  Calls  made  upon  shares  in  an 
incorporated  company  after  the  death 
of  the  owner  are  payable  out  of  his 
general  personal  estate,  and  not  by 
the  legatee  for  life  under  a  gift  of 
all  the  testator's  shares  in  the  com- 
pany. 

By  the  terms  of  the  deed  of  settle- 
ment of  the  company,  their  net  profits 
were  to  be  divided  rateably  to  such 
an  amount  as  should  be  declared  at 
their  half-yearly  meeting,  and  were 
to  be  paid  within  twenty-one  days 
afterws^s;  and  it  was  f^vided,  that 
a  shareholder  was  not  to  receive  any 
.  dividend  after  the  period  at  which  he 
ceased  to  be  a  proprietor  of  shares; 
but  the  dividends  on  such  shares  were 
to  continue  in  suspense  until  some 
other  person  should  have  become  pro- 
prietor of  them.  A  shareholder  died 
sixty-nine  days  after  the  half-yearly 
meeting  at  which  a  dividend  was  de- 
clared, but  before  notice  had  been 
given  that  such  dividend  was  pay- 


able^ having  by  his  will  bequeathed 
the  interest  and  annual  income  aris- 
ing from  all  his  shares  to  one  for  bfe^ 
and  then  to  others : — Hdd,  that  the 
dividend  belonged  to  the  legatee  for 
life,  and  not  to  the  general  personal 
estate  of  the  testator. 

In  the  case  of  a  specific  legacy  of 
Bank  Stock,  if  the  testator  bAs  died 
a  few  days  before  the  dividend  day, 
the  legatee  would  take  the  dividend 
although  payable  in  respect  of  profits 
earned  during  the  testator's  life. 
Clwe  V.  Clwe,  600 

10.  Bequest  of  one  thousandpounds 
to  ^.,  the  interest  of  two  thousand  to 
J?.,  and  at  his  death  to  his  children, 
the  sum  of  one  thousand  pounds  to 
Z>.,  the  sum  of  one  thousand  pounds 
to  J?.  «n  cMMon  to  ovye  ihouscmd 
before  menUoned: — ffdd,  that  the 
former  legacy  to  B,  was  of  pounds 
sterling,  and  that  the  gift  to  lus  chil- 
dren was  of  an  absolute  interest  in 
the  capital 

Held,  also,  that  the  reference  to 
the  former  legacy  in  the  latter  gift 
to  B,  did  not  diminiBh  the  previous 
legacy;  and  that  the  latter  legacy 
was  given  to  B,  absolutely,  and  not 
to  hm  for  life^  and  then  to  his  chil- 
dren. 

Legacies  given  ''in  addition  to" 
previous  gifts  to  the  same  person 
only  partake  of  the  same  incidents, 
where  the  former  gifts  are  absolute 
or  defeasible;  but  the  doctrine  has 
never  been  extended  so  far  as  to  al- 
ter an  absolute  gift  of  the  latter  le- 
gacy into  a  gift  to  the  legatee  for 
life,  and,  after  his  death,  to  other 
persona     Mann  v.  FtUlery  624 

11 .  Where  a  sum  of  money  is  be- 
queathed to  be  divided  among  a 
class  when  the  eldest  attains  twenty- 
one,  whether  the  gift  be  vested  or 
contingent,  all  the  children  who  are 
bom  before  the  period  of  division  are 
admitted  to  take  sharea 

When  distinct  sums  of  money  are 
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2.  A  deviBe  to  A.  and  to  his  heirs 
and  aaaigna  for  ever,  but  in  case  he 
should  die  without  child  or  children 
of  his  body  lawfiilly  begotten,  a  gift 
over  to  ^e  children  of  B,,  their 
heirs  and  assigns,  for  ever,  on  the 
decease  of  A. : — Held,  to  confer  an 
estate  in  fee  simple  upon  A.,  subject 
to  be  defeated  by  an  executory  de- 
vise, if,  at  his  decease,  there  should 
be  no  iesue  of  A.  living.  Parker  v. 
Birka,  156 

3.  Testator,  after  desiring  his 
trustees  to  divide  a  principal  sum 
unto  and  equally  between  his  nephew 
and  four  nieces,  share  and  share 
alike,  directed,  in  case  any  of  them 
should  die  leaving  issue  of  his,  her, 
or  their  body  or  bodies,  before  their 
shares  of  the  trust  fund  should  be- 
come payable  under  his  will,  that 
the  share  or  proportion  of  each  of 
them,  his  said  nephew  and  nieces,  so 
dying,  of  and  in  the  said  trust  fund, 
Ihould  be  paid  to  hie  or  her  children 
reepecUvdy,  the  children  to  stand  in 
the  place  or  stead  of  their  respective 
deccMued  parents,  and  to  be  entitled 
to  receive  their  respective  parents* 
shares  of  his  trust  funds  accordingly : 
— Heldf  a  gift  to  such  children  as 
joi4t  tenants;  the  effect  of  the  word 
"respectively^  being  to  allot  the 
several  fiajnilies  of  children  each  to 
its  respective  parent 

Heathey.Heathe,(2Aik.  122,123\ 
remarked  on.  In  re  Hodgson  e 
Trust,  178 

4.  Bequest  of  stock,  in  trust  for 
three  persons  nomina/tim,  in  equal 
shares,  to  be  transferred  to  them 
when  they  shall  attain  twenty-one. 
But,  if  any  of  them  shall  depart  this 
life  under  the  age  of  twenty-one  and 
unmarried,  then  his  share,  original 
and  accruing,  to  go  to  the  survivora 
And  if  all  of  them  shall  die  under 
twenty-one  and  unmarried,  then  the 
stock  to  sink  into  the  residua     One 


of  the  three  died  some  months  prior 
to  the  making  of  the  will: — Held^ 
that  the  survivors  were  entitled  to 
the  share  which  the  testator  at- 
tempted to  bequeath  to  the  deceased. 
In  re  Sheppard's  Trust,  269 

5.  Bequest  upon  trust  to  pay  in- 
come to  testator's  daughter  ''  for  her 
life,  or  imtil  her  marriage,  and 
after  her  decease  or  marriage,  which 
shall  first  happen,"  upon  trusts 
for  the  benefit  of  her  children  by 
two  successive  husbands,  both  then 
deceased.  The  daughter,  who,  at 
the  date  of  the  will,  was  a  widow, 
afterwards,  in  the  lifetime  of  the 
testator,  married  a  third  husband : — 
Held,  that  there  was  nothing  to 
shew  that  the  testator  (who  was  as- 
sumed to  have  been  aware  of  his 
daughter's  marriage)  had  not  pur- 
posely left  his  will  to  operate  upon 
the  state  of  circumstances  existing 
at  his  death  ;  and  that  the  daughter 
waJB  entitled  to  the  income  during 
her  life,  or  until  her  marriage. 
BuOoek  V.  BenneU,  315 

6.  The  24th  section  of  the  new 
Wills  Act  (7  Wm.  4  <k  1  Vict  c. 
26),  that  every  will  shall  be  con- 
strued, with  reference  to  the  personal 
estate  comprised  in  it,  to  speak  and 
take  effect  as  if  it  had  been  executed 
immediately  before  the  death  of  the 
testator,  ''unless  a  contrary  inten- 
tion shaJl  appear  by  the  will,"  illus- 
trated : — "  If  I  refer  to  a  particular 
thing,  a  g.  a  ring  or  a  horse,  and 
bequeath  it  as  'my  ring'  or  'my 
horse,'  SenMe,  the  '  contrary  inten- 
tion,' to  which  the  24th  section  re- 
fers, appears  by  the  will,  and  the 
will  speaks  from  the  date  of  its  exe- 
cution; but  when  a  bequest  is  of 
that  which  is  general, — of  that  which 
may  be  increased  or  diminished, — 
the  Act  requires  something  more  on 
the  fiw>e  of  the  will,  for  the  purpose 
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of  indicating  such  'contrary  inten- 
tion/ than  the  mere  circumstance 
that  the  subject  of  the  bequest  is 
designated  by  the  pronoun  '  my.' " 

Testatrix,  in  1850,  bequeathed 
thus  : — "  I  give  my  New  3^^  per 
cent  Annuities/* — Hddy  'that  the 
bequest  comprised  all  the  New  3^ 
per  Cents,  which  she  had  at  her 
death. 

Testatrix  gave  to  trustees  1500/. 
and  certain  Danish  Bonds,  which  she 
described  thus  : — *^  My  four  Danish 
Bonds,  one  of  them  for  the  sum  of 
485/.,  another  of  them  for  the  sum  of 
1004/.,  another  of  them  for  the  sum 
of  1315/.,  and  the  other  of  them  for 
the  sum  of  716/.,  making  in  4he 
whole,  together  with  the  said  sum  of 
1500/.,  the  sum  of  5020/1"  She  had 
not  any  Danish  Bonds  for  the  spe- 
cified amounts,  but  she  had  a  mass 
of  Danish  Bonds  which,  before  mak- 
ing her  will,  she  had  received  in 
exchange  for  other  Danish  Bonds 
bequeathed  to  her  by  her  husband, 
comprising  four  lots  purchased  by 
him  at  four  several  periods,  for  sums 
corresponding  with  those  specified  in 
the  bequest :  —  Heldy  it  appearing 
that  none  of  such  bonds  had  been 
sold  by  the  testatrix,  that  the  bequest 
was  a  specific  bequest  of  so  much  of 
her  Danish  bonds  as  was  received 
by  her  in  exchange  for  the  bonds 
purchased  by  her  husband  with  the 
specified  sums.     Goodlad  v.  Bwmett, 

341 

7.  In  wills  of  real  estate,  *'  issue," 
unless  there  be  something  to  shew 
a  contrary  intention,  means  "  heirs 
of  the  body,"  and  includes  all  de- 
scendants to  all  time. 

Devise,  in  1806,  of  lands  to  F.  and 
M,  his  wife,  for  their  joint  lives, 
and  the  life  of  the  survivor;  remain- 
der to  all  their  children,  ''already 
or  hereafter  to  be  bom,"  for  their 
joint  lives  and  the  life  of  the  sur- 
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vivor,  "but  all  the  sons  to  take 
testator's  name  and  arms ;"  remainder 
to  trustees  to  preserve  contingent 
remainders,  "  but  nevertheless,  upon 
trust,  to  permit  all  the  said  cfaildiren 
to  receive  the  rents  during  their 
natural  lives ;"  "  and  firom  and  after 
their  several  deceases,  unto  and 
equally  between  all  their  issue,  male 
and  female;"  and,  ''for  want  of 
such  issue,"  a  devise  over  to  another 
family  : — Held,  first,  that  the  name 
and  arms  clause  was  not  a  condition 
precedent ;  secondly,  that,  "  already 
or  hereafter  to  be  bom,"  like  "  bom 
or  to  be  bom,"  denoted  children 
living  at  testator's  death ;  thirdly, 
that  such  children  took  as  tenants 
in  common  in  tail,  with  cross  re- 
mainders between  them  in  tail,  not- 
withstanding the  limitation  to  the 
issue  was  in  terms  to  them  as  ten- 
ants in  common,  and  the  limitation 
over  was  "  in  defiault  of  8uch  issue,** 
and  not  of  issue  absolutely. 

King  v.  BunMl  (Amb.  379)  re- 
marked on,  and  Montgomery  v. 
Montgomery  (3  J.  &  L.  47),  ex- 
plained : — In  the  latter,  Lonl  St 
Leonards  did  not  disapprove  of  the 
rejection  in  a  devise  like  the  present 
of  words  creating  a  tenancy  in  com- 
mon, but  of  the  cases  where,  although 
words  of  limitation  were  superadded 
to  the  word  "  issue,"  as  in  a  devise 
to  one  for  life,  with  remainder  to 
his  issue  cmd  their  heira^  it  has  still 
been  held,  that  the  issue  took,  not 
as  purchasers,  but  by  descent  through 
the  first  taker.  Woodhouae  v.  Her- 
riek,  352 

8.  A  devise  to  il .  of  land  at  L,, 
subject  to  the  payment  of  200/.,  part 
of  1200/.  charged  thereon  (together 
with  the  testator's  estate  at  F.),  and 
a  devise  to  £.,  subject  to  the  pay- 
ment of  1000^,  being  the  remain- 
der of  the  1200/.  charged  thereon 
(together  with  the  estate  at  Z.),  of 
a  K.  J 
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ten  by  the  testatrix  at  about  the 
date  of  her  will, — -^ere  received  in 
evidence. 

Evidence  was  also  admitted  to 
prove  that  much  of  the  property  had 
been  derived  by  the  testatrix  under 
the  will  of  a  relative,  who  had  ap- 
pended to  her  gift  a  direction  that 
her  devisee  should  assume  the  name 
and  arms  of  Crcmmery  particularly 
as  the  testatrix  in  this  cause  had 
annexed  a  like  condition  to  the 
above-mentioned  devise. 

Estates  acquired  by  the  testatrix 
after  the  date  of  her  will,  although 
she  had  contracted  to  purchase  some 
of  them  before  that  time,  and  al- 
though they  were  chiefly  small  ad- 
ditions to  what  were  clearly  com- 
prised in  the  devise,  were  held  not 
to  pass  thereby.   Webb  v.  £i/ng,    580 

13.  Bequest  of  testator's  residu- 
ary personalty  equally  between  his 
four  children  (nominatim)  to  be 
equally  divided  between  them,  share 
and  share  alike  ;  and,  in  case  of  the 
death  of  either  of  them,  leaving 
issue,  the  issue  of  such  child  to  take 
the  parent's  share  ;  but  in  the  event 
of  their  dying  without  leaving  issue, 
then  the  share  or  shares  of  the  one 
so  dying  to  form  part  of  the  residue : 
— ffdd,  that  the  testator's  children 
took  for  their  respective  lives  only. 
Cooper  r.  Cooper,  658 

14.  A  codicil  revoked  valid  be- 
quests in  a  will,  and  bequeathed  the 
property  to  a  fund  which  was  being 
raised  for  the  purpose  of  buying 
land  for  a  charity  : — Held,  that  al- 
though the  gift  by  the  codicil  failed, 
the  revocation  nevertheless  took  ef- 
fect. Onions  v.  Tyrer  (IP.  Wm^ 
343),  distinguished.  Tupper  v.  Tup- 
per,  665 

15.  Bequest  of  residuary  estate 
upon  trust  for  testator's  wife  during 
her  widowhood,  and  after  her  decease 


or  second  marriage  in  trust  for  all 
and  every  his  child  and  children  who 
should  be  living  at  his  decease  as 
tenants  in  common,  to  become  vested 
in  tliem  respectively  after  the  decease 
or  second  marriage  of  his  wife  v)hen 
and  as  they  shovM  severally  attain 
twenty-one,  with  interest  on  their 
respective  shares  for  maintenance 
and  education  in  the  meantime,  and 
with  equal  benefit  pf  survivorship  in 
case  of  the  death  of  any  of  them  im- 
der  age  and  without  issue ;  with  gift 
over,  in  case  of  the  death  of  any  of 
the  testator's  children  in  his  lifetime 
or  during  the  widowhood  of  his  wife, 
leaving  issue  who  should  survive  the 
decease  or  second  marriage  of  testa- 
tor's wife,  to  such  issue  of  their 
parent's  share.  And  the  testator 
empowered  his  wife  to  advance  to 
all  or  any  of  his  children  such  sums 
as  she  might  think  advisable  for  their 
advancement  in  life,  and  to  take 
their  promissory  note  or  receipt 
for  the  same;  and  declared  that  Aich 
advances  should  be  received  by  his 
children  and  accounted  for  to  his 
executors  as  part  of  their  share  of 
the  estate,  to  which  they  would  be 
entitled  at  the  decease  or  second 
marriage  of  his  wife,  such  advances 
not  to  exceed  one-half  of  what  they 
would  at  the  time  of  such  advances 
be  considered  as  likely  to  be  entitled 
to  at  the  death  or  second  marriage 
of  testator's  wife. 

Held,  having  regard  to  the  pro- 
viso for  advancement,  and  to  the  cir- 
cumstance that  any  other  decision 
would  have  resulted  in  intestacy  as 
to  the  share  in  question,  that  one  of 
^Ye  children  of  the  testator  who  at- 
tained twenty-one,  and  died,  leaving 
issue,  which  died  during  the  widow- 
hood of  the  testator's  wife,  took  a 
vested  interest  in  one-fifth  of  the 
estate,  which  passed  on  his  death  to 
his  personal  representatives.  Walker 
V.  Simpson,  713 
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See  Practice,  1. 

A  shareholder,  indebted  for  calls 
made  two  years  previously  to  meet 
liabilities  shewn  by  the  accounts  of 
that  date,  Held  obiter  not  to  be  en- 
titled to  an  order  for  winding  up 
the  affairs  of  the  company,  merely 
on  the  ground  that  he  had  been 
sued  for  a  sum  leas  than  the  amount 
due  from  him  for  calls,  as  a  debt 
claimed  from  the  company,  and  had 
not  been  expressly  indemnified  or 
protected  by  the  company  pursuant 
to  the  ^'  Joint  Stock  Companies 
Winding-up  Act,  1848,"  &  5,  case 
5  ;  the  Court  being  of  opinion  that 
he  had  in  his  hands  a  sufficient  in- 
demnity for  the  action. 


But,  it  appearing  that  the  com- 
pany was  only  existing  for  the  pur- 
pose of  winding  up  its  affidrs,  and 
there  being  nothing  to  shew  that 
the  liabilities  had  since  been  paid, 
and  subsequent  accounts  of  the  com- 
pany shewing  liabilities  stiU  out- 
standing, and  calls  being  due  from 
other  shareholders,  including  one  of 
the  trustees  of  the  company  : — Hddj 
that^  although  the  petitioner  alone 
desired  the  investigation,  he  was  en- 
titled to  an  order  for  winding  up  the 
affairs  of  the  company.  In  re  The 
Birch  Torr  and  VU^er  Company  :  Ex 
parte  Lawton,  204 

WITNESSES. 
See  EviDSNCE,  2. 
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Moreover,  if  any  child  should  hap- 
pen to  die  previouslj  to  the  death  of 
the  testator's  wife,  leaving  children, 
such  children  to  have  the  "  share  "  of 
their  late  parent.  And  if  all  the 
testator's  children  should  die  under 
age,  and  without  leaving  children, 
gift  over.  The  wife  appointed  the 
fund  by  will  amongst  all  the  children 
who  should  be  living  at  her  death. 
A,  died  in  her  lifetime,  leaving  chil- 
dren:— Heldf  that  the  power  was 
well  exercised  in  favour  of  the  sur- 
viving children  of  the  testator,  and 
that  the  clause  commencing  ^  more- 
over" did  not  apply  to  the  preceding 
limitation,  but  oidy  to  the  gift  in 
de£siult;  and  therefore  A.^s  children 
were  properly  excluded.  Fax  v. 
Gregg,  2  Sugd.  Pow.  App.  No.  23, 
distinguished.     Neatharway  v.  Fry, 

172 

5.  The  word  "money"  in  a  will  will 
not  pass  stock  in  the  funds,  unless  its 
meaning  is  enlarged  by  the  context. 

*'  I  bequeath  to  my  brother  J.  the 
whole  of  my  money  for  his  life,  at  his 
death  to  be  divided  between  my  two 
nieces,  R.  and  M. ;  my  clothes  to  be 
divided  likewise  between  them ;  my 
watch  and  trinkets  for  my  niece  M, ; 
the  longest  survivor  of  the  said  nieces 
to  become  possessor  of  the  whole  mo- 
ney." The  testatrix,  at  her  death, 
had  about  60/.  cash,  a  considerable 
sum  of  stock  in  the  funds,  and  some 
furniture  and  trinkets,  and  clothes: 
— Hdd,  that  the  furniture  did  not 
pass  by  the  will,  nor  the  stock.  Lowe 
V.  Thmuu,  369 

6.  The  24th  section  of  the  1  Vict, 
c.  26,  which  provides  that  a  will 
shall  speak  and  take  effect  as  if  ex- 
ecuted immediately  before  the  death 
of  the  testator,  unless  a  contrary  in- 
tention appear  by  the  will,  will  pro- 
bably give  an  extended  effect  to  what 
would  have  been  a  specific  bequest  of 
a  class  of  personal  property  before 
the  statute. 


For  instance,  a  bequest,  since  the 
Act,  of  "  all  my  stock,*'  would  pro- 
bably pass  all  the  stock  of  the  testa- 
tor at  the  time  of  his  death;  but  a 
gift  of  "  all  my  stock  which  I  have 
purchased,"  must  be  confined  to  stock 
actually  purchased  at  the  date  of  the 
will 

A  will  made  since  the  statute  con- 
tained the  words,  "I  hereby  exo- 
nerate my  sister  from  all  claims  in 
respect  of  money  laid  out  by  me  in 
improvements  of  the  estates  in  Scot- 
land,  and  which  money  has,  accord- 
ing to  the  laws  of  ScoUa/nd,  been 
charged  thereon:" — Ile!d,  that  this 
exoneration  only  applied  to  moneys 
so  charged  at  the  date  of  the  will, 
and  not  to  money  afterwards  laid  out 
and  charged,  nor  even  to  money  then 
laid  out,  but  afterwards  charged. 
Douglas  v.  Douglas,  400 

7.  A  testator  gave  some  pecuniary 
legacies,  and  devised  a  certain  farm 
and  lands  to  his  wife,  for  such  term 
and  at  such  rent  as  his  brother  Bo- 
bert  should  think  fit,  and  then  gave, 
devised,  and  bequeathed  all  the  rest, 
residue,  and  remainder  of  his  real 
and  personal  estate  to  his  son  Jmnes, 
and  appointed  him  executor: — Hdd, 
that  the  residuary  form  of  the  devise 
to  the  executor  made  the  legacies  a 
charge  upon  the  real  estate,  notwith- 
standing that  a  previous  interest  in 
real  estate  was  given  by  the  wilL 
Francis  v.  Clemow,  435 

8.  A  testator,  by  his  will,  directed 
that  all  his  debts  should  be  paid  by 
his  executrix  thereinafter  named;  and 
then  made  certain  specific  devises, 
and  gave  to  his  wife  a  house  and  ap- 
purtenances, partly  freehold  and  part- 
ly leasehold,  for  her  life,  and  then 
over;  and  all  the  "rest  and  residue" 
of  his  real  and  personal  estate  the 
testator  also  gave  to  his  wife,  and 
appointed  her  sole  executrix : — Hdd, 
that,  on  a  deficiency  of  personalty  to 
pay  the  testator's  debts,  the  residuary 


